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Introduction With Request for Relief
On February 5, 2025, Louise Shepard filed a Complaint against Westmoor Military Institute for violating Title VII of the Civil Rights Act of 1964. During Shepard’s tenure at Westmoor, Shepard experienced harassment and was retaliated against for her opposition to gender-based discrimination. As demonstrated in the accompanying memorandum of law, there are genuine disputes of material fact regarding Plaintiff’s claims and the Defendant’s affirmative defense. 
WHEREFORE, Plaintiff respectfully moves this Court, pursuant to Federal Rule of Civil Procedure 56, to rule in their favor and deny the summary judgment motion. 
STATEMENT OF FACTS
Louise Shepard is a veteran from Gulfport, Florida. CF 006. In 2022, Shepard applied to work as Philosophy Professor at the Westmoor. CF 019, 020. Given her academic credentials and combat experience, Mark Riley, the chair of the Philosophy Department, considered Shepard a great candidate for the position and hired her in June of 2022. CF 046-47.
Shortly after starting, Shepard attended an orientation for employees. CF 020. There, Shepard was informed that an online library containing important human resource documents was available to visit if she had questions about her employment. CF 021. The Anti-Discrimination and Harassment Policy was one of hundreds of documents linked to the website. No physical copy of the policy was provided. CF 021. 
During her first several months, Shepard had positive interactions with the cadets enrolled in her courses. CF 023. She, however, witnessed several interactions that made her believe that many professors carried outdated ideals about gender roles. CF 024. On January 9, 2023, at a meeting attended by all faculty members, college presidents, and university administrators, Shepard raised these concerns. CF 027-28. 
Shortly after the meeting, faculty and cadets began commenting on her advocacy. CF 029. For example, one cadet raised his hand in class and said, “Aren’t you that professor we heard has a real axe to grind with Westmoor?” CF 029. Comments were also made outside of Shepard’s presence, including at an annual Memorial Day barbecue hosted by Professor Carr. CF 029. There, Shepard’s boss, Riley, told Shepard’s colleagues that Shepard was “acting beyond her rank” and that “everything’s a fight.” CF 032.  
Later that summer, Beau Hayes, a philosophy professor, was assigned to teach an upper-level course that Shepard had requested, despite Shepard having seniority over Hayes. CF 026, 032. Following this decision, Hayes made comments to Shepard, saying that she is “so damn dramatic,” and that she should “stop trying to change the world and just reach [her] little classes.” CF 033-34. 
These interactions continued during Fall 2023. Shepard learned that Carr was telling students not to sign up for Shepard’s classes unless they wanted to “minor in snowflake studies.” CF 035. Additionally, when referencing a Colonel who was responsible for exposing combat misconduct, Professor Healy made the comment, “You mean that snitch? Why should we listen to any of [Shepard’s] friends?” CF 035. These interactions, combined with faculty members not engaging with Shepard, made her feel as though she was being blackballed. CF 035. 
Shepard again raised her concerns with Riley during a meeting to discuss her Fall 2023 course evaluations. CF 037. Shortly after that meeting, Shepard learned that her office was reassigned to, the oldest building on campus, Hammond Hall, while the Philosophy Department’s Hall was under construction. CF 039-40. All other Philosophy professors except one were assigned to the newest building on campus. CF 039. This change made Shepard’s day-to-day work more difficult, as she felt isolated. CF 040. 
At the beginning of Spring 2024, after Riley removed her only upper-level course, Shepard decided to file a report alleging retaliation. CF 040-41. Shepard made the report to HR employee Rollins Tucker. CF 041. Tucker did not disclose that Riley and Tucker were childhood friends and that Riley helped Tucker land the job at Westmoor. CF 042. Following her complaint, Tucker texted Riley, alerting him of the complaint against him. CF 057. Tucker investigated, and after reviewing his investigation notes, the Director of HR determined no retaliation had occurred. CF 042-43. In April 2024, Shepard left her job shortly after receiving the investigation results. CF 043. 	
ARGUMENT
Summary judgment is appropriate only “if the movant shows that there is no genuine dispute as to any material fact and the movant is entitled to judgment as a matter of law.” Fed.R.Civ.P.56(c). At this phase of litigation, the court views all inferences and evidence in a light most favorable to the non-moving party. Crawford v. Carroll, 529 F.3d 961, 964 (11th Cir. 2008). 
Defendants have failed to establish that there are no genuine disputes of material fact. Furthermore, Plaintiffs have presented sufficient evidence to establish a prima facie case of a hostile work environment in retaliation. 
I. Prima Facie Case 
	Title VII of the Civil Rights Act of 1964 prohibits creating a hostile work environment in retaliation for an employee “oppos[ing] any practice” made unlawful by Title VII. 42 U.S.C. § 2000e–3(a). Though this claim uses the term “hostile work environment,” it functions as a retaliation action. Buckley v. Secretary of Army, 97 F.4th 784 (11th Cir. 2024) (“But we have recognized that retaliatory-hostile-work-environment claims are really ... retaliation claims ... rather than ... hostile[-work]-environment claims.”) (internal citations omitted). To establish a prima facie case, the plaintiff must prove that she (1) engaged in statutorily protected activity; (2) suffered a materially adverse employment action; and (3) there was a causal link between the two. Holifield v. Reno, 115 F.3d 1555, 1566 (11th Cir. 1997). The first element, engagement in a protected activity, is stipulated. Stipulation 9. It is the remaining two elements that are at issue. 
A. Shepard suffered a materially adverse employment action because she voiced concerns. 

	The second element requires that a plaintiff have suffered a materially adverse employment action, defined as any action that “well might have dissuaded a reasonable worker from making or supporting a charge of discrimination.” Burlington Northern & Santa Fe Railway Co. v. White, 548 U.S. 53 (2006). This standard applies even in cases where the retaliatory act is the creation or maintenance of a hostile work environment, which carries a higher “severe or pervasive” standard when not alleged as a retaliatory act. Monaghan v. Worldpay US, Inc., 955 F.3d 855 (11th Cir. 2020). The standard is evaluated from the perspective of a “reasonable person” and considers the circumstances of each claim. Burlington, 548 U.S. at 69 (“The real social impact of workplace behavior often depends on a constellation of surrounding circumstances, expectations, and relationships which are not fully captured by a simple recitation of the words used or the physical acts performed.”) (internal citations omitted). Not only are “employment-related actions” of retaliation considered, but also those “not directly related to” the plaintiff’s employment and actions that cause harm to the plaintiff outside of the workplace. Id. at 63-64. 
Under the summary judgment standard, Plaintiff has presented sufficient evidence to support the following. Almost immediately after engaging in protected speech at the January 9th faculty meeting, Shepard became the target of harassment. Given the nature of the comments and proximity to the meeting, a reasonable juror could conclude that they were referring to the complaint. Within a month of the faculty meeting, professors directed comments at Shepard, including “here comes the social justice warrior,” and “it’s always the young ones that think they know better and everyone else should change. CF 029, 051. Additionally, a cadet asked Shepard, “aren’t you that professor we heard has a real axe to grind with Westmoor?” CF 029-030. Even Shepard’s direct supervisor, Riley, was actively participating in the mockery, making comments to Shepard’s colleagues like “[Shepard] was acting beyond [her] rank,” and “[Shepard] brings combat boots to a poetry reading [because] everything’s a fight.” Riley also did not counter a comment by Carr that Shepard likely would not “last long at Westmoor.” CF 032. These actions, especially Riley’s, go beyond “petty slights, minor annoyances, and simple lack of good manners.” Burlington, 548 U.S. at 68. A supervisor making disparaging comments to other employees about their direct supervisee’s complaint, including participating in a discussion about how she might not last long at the employer, is likely to dissuade employees from filing a charge of discrimination. Allowing such actions would undermine the purpose of the provision. 
Furthermore, even though Shepard experienced harassment before she filed the complaint, it does not absolve Westmoor from liability for the increased harassment that followed. Indeed, circuits that also abide by the “well might have dissuaded” standard have held as much. Stratton v. Bentley Univ., 113 F.4th 25, 44 (1st Cir. 2024) (“[I]ntensification of [preexisting] harassment can be actionable as retaliation so long as it could dissuade a reasonable employee from engaging in protected activity.”) (internal citations omitted). And the Eleventh Circuit, under the higher “severe and pervasive” standard, has concluded that conduct of this nature at least raises a question for the jury. Jones v. UPS Ground Freight, 683 F.3d 1283, 1303 (11th Cir. 2012) (vacating summary judgment in part because “[a] juror could conclude that the harassment, sporadic at first, escalated in frequency and in seriousness to the point that it created a hostile work environment.”). 
The retaliatory actions directed at Shepard escalated beyond words; she was excluded from workplace events, had her office relocated, and was stripped of her upper-level philosophy course. Each of these actions, standing alone, is sufficient to advance beyond the summary judgment phase. 
Following the protected activity, Shepard was excluded from annual events, including Carr’s Memorial Day barbecue and Riley’s Thanksgiving dinner. Although not receiving an invitation to events may seem insignificant, the Supreme Court noted that while a “supervisor’s refusal to invite an employee to lunch is normally trivial,” and therefore non-actionable, “excluding an employee from a weekly training lunch that contributes significantly to an employee’s professional advancement,” may give rise to a claim. Burlington, 548 U.S. at 69. A reasonable juror could conclude that these events did significantly contribute to an employee’s professional advancement. Within a couple of months of the barbecue, Hayes was assigned to teach an upper-level course instead of Shepard. And shortly after the Thanksgiving dinner, Hayes was “bragging about how he got great facetime in with [Riley].” Riley’s responsibilities include assigning faculty to courses and making hiring recommendations to the President. CF 032, 037, 044. 
In addition to the exclusion, Shepard’s office was relocated, which alone is enough to survive summary judgment. Indeed, a “transfer[] to less prestigious or less desirable work or work location[]” is highlighted as a materially adverse action in the EEOC’s Enforcement Guidance on Retaliation. EEOC, Enforcement Guidance on Retaliation and Related Issues (Aug. 25, 2016) (hereinafter EEOC Guidance), available at https://www.eeoc.gov/laws/guidance/enforcement-guidance-retaliation-and-related-issues (as visited September 1, 2025). Courts have similarly held that the relocation of an office following a complaint creates a viable claim. See Loya v. Sebelius, 840 F. Supp. 2d 245 (D.D.C. 2012) (holding that a reasonable juror could conclude it was materially adverse to move plaintiff’s office to a different building where she was isolated from her colleagues and had difficulty completing her job duties); see also Massaquoi v. D.C., 81 F. Supp. 3d 44 (D.D.C. 2015) (finding that relocating plaintiff’s office after he engaged in protected activity could constitute materially adverse action). 
Finally, Shepard’s upper-level course was reassigned to Hayes despite Shepard’s seniority. A change in job duties may be considered materially adverse if the reassignment would be materially adverse to a reasonable employee. Burlington, 548 U.S. at 71 (2006). This includes a reassignment of duties within the same job description because “almost every job category involves some duties that are less desirable than others.” Id. at 55. Here, a natural hierarchy exists in the job duties. Upper-level courses are exactly as they are defined - more advanced courses taught by more senior professors. Indeed, Riley confirmed as much by noting that he was originally hiring for entry-level courses, but he was “impressed with [Shepard],” so he offered her an upper-level course, suggesting that upper-level courses are reserved for more advanced professors. 
B. There was a causal link between Shepard voicing her concerns and the adverse employment action taken against her. 

The third element is satisfied by a causal connection between the protected activity and the resulting materially adverse employment action. The causal element is “construed broadly.” Curet v. Ulta Salon, No. 23-12372, at *8 (11th Cir. May 24, 2024). The plaintiff meets its burden by proving that (1) the corporate agent who took the adverse employment action knew about the protected activity and (2) that the protected activity and materially adverse action are “not completely unrelated.” Id.; Murray v. Learjet, Inc., 2024 U.S. App. LEXIS 28300, at *8 (11th Cir. Nov. 7, 2024). 
	The first element is met. The individuals involved in the retaliatory conduct are Westmoor’s agents. Goldsmith v. City of Atmore, 996 F.2d 1155, 1162 (11th Cir. 1993) (“An employee is generally considered an agent of his or her employer.”). The individuals engaged in the retaliatory activity attended the January 9th faculty meeting. CF 027. It is stipulated that plaintiff’s statements at that meeting qualify as protected activity within the meaning of 42 U.S.C. 2000e-3. Stipulation 9. 
	The second element, causation, is established by demonstrating a close temporal proximity between the protected activity and the adverse action. Baroudi v. Sec'y, U.S. Dep't of Veterans Affs., 616 F. App'x 899, 902–03. Though what qualifies as close temporal proximity is not expressly defined, courts have held “that a delay of three to four months is too long, as a matter of law, to establish causation by temporal proximity.” Id. Even a longer delay is not fatal, however, where the plaintiff presents “other evidence tending to show causation.” Id. Plaintiff has presented sufficient evidence to establish that the retaliation began almost immediately after the protected activity, and additional evidence showing causation, including comments that tie the behavior to the complaint. 
Shepard engaged in the protected activity on January 9, 2023. Stipulation 9. The mockery - including being called a “social justice warrior” and being asked by a cadet if she was “that professor we heard has a real axe to grind with Westmoor” - began mere weeks after the protected activity. CF 029. Importantly, the conduct continued and escalated from that moment, with similar comments continuing during the first few months after the activity, including comments about “young ones [] think[ing] they know better,” and damning comments from Shepard’s direct supervisor, Riley, to colleagues about her “acting beyond her rank.” CF 029, 032. 
Further, even if the court finds that the verbal comments alone are not sufficient to establish an actionable claim, each of the additional concrete actions taken against Shepard has “other evidence tending to show causation”---namely, statements that would allow a reasonable juror to tie the actions to the protected activity. 
First, Shepard did not receive invitations to events that would have helped her advance professionally, including the barbecue and Thanksgiving dinner. Although she had not been invited prior to the protected activity, there are facts that render any non-retaliatory reasoning purely pretextual. First, Hayes, who started working at Westmoor after Shepard, was invited to the events despite the invitations normally going to those professors who have “been around for a while.” CF 031. Second, and perhaps more importantly, were the comments made at the barbecue, including that Shepard was “acting beyond [her] rank” and comments after the Thanksgiving party, including “maybe [Shepard] would get invited to these things if she didn’t sound like a left-wing philanthropist all of the damn time.” CF 032, 037.
Second, there is reason to suggest that the removal of her upper-level class occurred because of the complaint. Riley initially assigned Shepard to teach an upper-level course acknowledging that she was qualified to do so. CF 047. It was not until after the complaint was made that the course was reassigned. Though Shepard did receive mixed course reviews, a reasonable juror could find the course reviews were a pretextual reason for the reassignment, especially considering the influence of professors on the reviewing cadets, including the comment to “not to sign up for [Shepard’s class unless [they] wanted to minor in snowflake studies.” CF 034-35. 
Finally, when considering the totality of the evidence, there is sufficient evidence for a reasonable juror to conclude the office move was a result of the complaint. The relocation occurred after the complaint, and Shepard was one of only two philosophy professors assigned to Hammond Hall. CF 057. Notably, Hammond Hall is old and in a state of great disrepair. This move not only isolated Shepard but also made her day-to-day work more difficult. 
II. Faragher-Ellerth Defense
The Faragher-Ellerth defense is available when a defendant-employer is accused by a plaintiff-employee of creating or maintaining a hostile work environment, but the alleged harassment does not rise to the level of a tangible employment action. Faragher v. City of Boca Raton, 524 U.S. 775, 808 (1998); Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, 761-62  (1998). This defense applies when the harasser is a supervisor. Anderson v. Surgery Ctr. of Cullman, Inc., 839 F.App’x 364, 371 (11th Cir. 2020). The negligence standard applies when the harassment is conducted by coworkers or third parties. Id.
The Faragher-Ellerth defense does not clearly address retaliatory hostile work environment claims, as those arise from a separate provision of Title VII. Burlington, 548 U.S. at 65 (2006) (“And Ellerth did not mention Title VII’s antiretaliation provision at all.”). Since a retaliatory hostile work environment claim does not require conduct to meet the same standard as a harassment-based claim, the Faragher-Ellerth defense may not be proper in this context. However, as we described in Argument Part I.A., Shepard was subjected to harassment that arguably could constitute an independent hostile work environment harassment claim. In the instance that the Court agrees, an analysis of the defendant-employer’s Fargher-Ellerth affirmative defense claim is necessary. 
This affirmative defense requires the defendant-employer to prove that (1) the defendant-employer exercised reasonable care to prevent and promptly correct the harassing behavior, and (2) the plaintiff-employee unreasonably failed to take advantage of any preventative or corrective opportunities provided by the employer or to otherwise avoid harm. Faragher, 524 U.S. at 775; Ellerth, 524 U.S. at 742. The defendant bears the burden of proof on both elements. Faragher, 524 U.S. at 807; Ellerth, 524 U.S. at 765. Westmoor cannot escape liability by the assertion of this defense because the defendant-employer failed to exercise reasonable care to promptly correct harassing behavior, and Shepard’s failure to participate in the offered corrective opportunities was not unreasonable. 
A. Westmoor failed to take reasonable care to prevent and correct the hostile work environment created by its employees.

	The first prong of the Faragher-Ellerth defense requires a defendant-employer to prove not only that they have exercised reasonable care to prevent harassment, but also reasonable care to correct harassment of which they knew or should have known. Faragher, 524 U.S. at 807; Ellerth, 524 U.S. at 765. The first part of this element is often evaluated by first examining the employer’s anti-harassment procedure. Faragher, 524 U.S. at 807; EEOC Guidance. The Supreme Court has implied that a defendant-employer’s initial prevention burden could be met through its promulgation of a reasonable anti-harassment policy. Madray v. Publix Supermarkets, Inc., 208 F.3d 1290, 1297-98 (11th Cir. 2000). However, the existence of any policy, no matter how well-designed, will not absolve an employer of liability under Title VII if there is evidence from which a jury could reasonably infer that the employer knew of the harassment. Id. 
The second part of this element is the defendant-employer’s responsibility to promptly correct harassment. A defendant-employer must have notice of alleged harassment to be held liable for failure to take reasonable corrective action. Coates v. Sundor Brands, Inc., 164 F.3d 1361, 1364 (11th Cir. 1999). Notice can be actual or constructive. Miller v. Kenworth of Dothan Inc., 277 F.3d 1269, 1278 (11th Cir. 2002). One way a defendant-employer is put on actual notice is by the plaintiff-employee following the company’s reporting procedure. Coates, 164 F.3d at 1364. On the other hand, actual notice is not satisfied by “merely showing a supervising manager a sexually suggestive note” as this action does not “adequately apprise the manager of the dimensions of the problem” Miller, 277 F.3d at 1278 (internal citations omitted). 
Once a defendant-employer is on notice of harassment, they have a responsibility to take reasonable care to promptly correct it. A threshold step in correcting harassment is determining if it has, in fact, occurred by conducting a reasonable investigation. Baldwin v. Blue Cross/Blue Shield, 480 F.3d 1287, 1303 (11th Cir. 2007). This investigation does not have to be a formal trial-type proceeding, but it is required to be reasonable in all the circumstances and done in “an effort to arrive at a reasonably fair estimate of truth.” Id. at 1304. The standards of care for investigations are relevant when considering if an investigation satisfies this reasonableness standard. Mueller v. Duaghtery Sys., 2021 U.S. Dist. LEXIS 163044 at *19 (N.D. Ga. June 14, 2021) (holding that an expert witness’ testimony on standards of care in internal complaint investigations is relevant because it goes to the credibility and weight of the employer’s evidence). Once harassment has been found, the defendant must take remedial measures “reasonably likely to prevent the misconduct from recurring." Baldwin, 480 F.3d at 1305. 
	Shepard does not deny receiving a copy of Westmoor’s anti-harassment policy at her orientation. The policy’s deficiencies could on their own prove that Westmoor fails to satisfy this prong of the defense, and Shepard does not concede that there is no genuine dispute of material fact on this issue. Clearer, however, is Westmoor’s failure to exercise reasonable care in promptly correcting harassment of which it had notice. Shepard put Westmoor on actual notice on January 9, 2023, by delivering a complaint to Westmoor leadership members featuring specific examples of discrimination she had experienced. Following an employer’s promulgated harassment policy satisfies the requirement of actual notice. Coates, 164 F.3d at 1364. Through her statements at this meeting, Shepard “brought [her] complaint to the attention of Westmoor,” as the anti-harassment policy stated was necessary for her claim to be investigated. Further, by giving this address in front of Riley, Shepard, in line with Westmoor’s policy, made her supervisor aware of harassing conduct she had faced, imputing actual notice on Westmoor. Her statement at this meeting was certainly more than “merely showing a supervising manager a sexually suggestive note”. Miller, 277 F.3d at 1278. Even if Westmoor disputes whether Shepard’s actions were in line with policy, Shepard’s statements gave Westmoor actual knowledge of the harassment, making them liable for their failure to take corrective action. Farley, 115 F.3d at 1554. 
According to Westmoor’s own anti-harassment policy, since Riley had been made “aware, that they or someone else may have been subjected to conduct that violates this policy,” he had a duty to report it. CF 075. However, Riley made no such report, despite admitting that the concerns Shepard shared were serious and that he would have liked the opportunity to run them up his chain of command prior to her making the public statement. CF 050. For nearly a year, Westmoor took no action on Shepard’s complaint, despite her bringing more concerns to Riley for similar conduct during that period. Investigation is a “threshold step” of corrective action, and given that none was undertaken here, Westmoor cannot be said to have acted reasonably in correcting harassment. Baldwin v. Blue Cross/Blue Shield, 480 F.3d 1287, 1303 (2007). 
Westmoor failed again to exercise reasonable care to correct harassment by conducting a flawed investigation into Shepard’s second complaint. This investigation was flawed as it was conducted by a friend of the subject of the complaint. Tucker gave Riley advance notice of the complaint’s filing, against industry standards for performing internal investigations. The EEOC specifically states that investigations should be conducted by impartial parties, as an investigator may need to make credibility assessments when presented with conflicting versions of events. EEOC Guidance. In Mueller, the district court held that whether an employer’s investigation followed industry standards of care (specifically citing the EEOC’s impartiality requirement) was relevant to the plaintiff’s Title VII actions. Mueller, U.S. Dist. LEXIS 163044 at *20. Thus, Tucker giving Riley advance notice that he would be interviewed, and Tucker not recusing himself as the investigator, are evidence of Westmoor’s unreasonableness in correcting harassment.
Not only was there an appearance of impartiality, but the actual procedure of the investigation reveals bias. Tucker states that part of Westmoor’s investigation policy is to interview all relevant individuals. CF 062. He also maintains that everything Shepard detailed in her deposition was told to Tucker at the time of her complaint. Id. Shepard’s deposition includes instances of harassment and blatant discrimination from Carr and Hayes, among others. Despite this, the only other employee Tucker interviewed was Ellis Montgomery. This failure to conduct a thorough investigation reveals his bias toward Riley, as evidenced by Tucker’s preference to credit Riley’s testimony over others. Westmoor cannot satisfy the first prong of the Faragher-Ellerth defense, as there is a genuine dispute of material fact regarding whether Westmoor had actual notice of the alleged harassment and failed to take prompt corrective or preventive action to address it. Not only do the actions of Westmoor prevent them from being granted summary judgment, but they also constitute negligence, making them clearly liable for the harassment of Shepard. 
B. Shepard followed the anti-harassment procedure, and her denial of Westmoor’s offer of counseling was not unreasonable. 

The second prong of the Faragher-Ellerth affirmative defense requires the defendant-employer to prove that the plaintiff-employee unreasonably failed to take advantage of any preventative or corrective opportunities provided by the employer or to otherwise avoid harm. Faragher, 524 U.S. at 775; Ellerth, 524 U.S. at 742. An employee’s failure can take two forms: not using the proper procedures in place to promptly report harassment and not taking advantage of any reasonable corrective measures the employer offers after the harassment is reported. Baldwin, 480 F.3d at 1306. Either failure is sufficient to establish this element of the defense. Id. Since the burden of proof in this affirmative defense lies on Westmoor, and their answer only alleges that Shepard failed to take corrective measures in the form of her denying mediation, we focus only on that second inquiry. CF 018. Federal courts have held that a plaintiff-employee’s denial of an offer of some corrective action by the defendant-employer will not prove this element in favor of the defendant-employer if the plaintiff-employee’s denial was reasonable. Smart v. City of Miami Beach, 2011 U.S. Dist. LEXIS 132415, at *22 (S.D. Fla. Nov. 16, 2011) (holding that a plaintiff-employee’s declining to enter a mediation offered by the defendant-employer was not clearly unreasonable, and therefore not fit for summary judgment). 
Shepard was reasonable in her denial of Westmoor’s offer to attend mediation. As discussed previously, the investigation conducted by Westmoor was led by a close friend of Shepard’s supervisor, Riley, who was the subject of Shepard’s complaint. The belief that Tucker was not impartial is a reasonable one shared by others. Ellis Montgomery, a co-worker of Shepard, stated, “[W]hen I heard her meeting was with Rollins Tucker, I knew her complaint wouldn’t go anywhere.” CF 071. As a result of Westmoor’s failure to assign an impartial investigator, Shepard did not believe the promise of a “neutral mediator” held weight considering the human resources department’s previous failure to deliver impartiality. Plaintiffs are not required to take every corrective measure offered by the defendant-employer so long as their denial is reasonable. Smart, 2011 U.S. Dist. LEXIS 132415 at *22. In Smart, the Court found that they could not declare a plaintiff’s decision to deny counseling offered by her employer unreasonable because the employer had legal counsel and she did not. Id. Shepard carries a similar belief to the plaintiff in that case: that the deck would be stacked against her. This belief is grounds upon which a reasonable juror could find that Shepard’s denial of neutral mediation was reasonable, and therefore, this element of Faragher-Ellerth is not satisfied. 
CONCLUSION 
Shepard’s claim is credible and surpasses the standard necessary to survive summary judgment. Shepard has established prima facie case of a retaliatory hostile work environment because she (a) engaged in a statutorily protected opposition activity, (b) suffered materially adverse actions, and (c) those actions are causally related to her protected activity. Westmoor cannot avoid liability using the Faragher-Ellerth defense because (a) it is unclear if this defense is even applicable to all of Shepard’s claims, (b) Westmoor failed to prevent and promptly correct harassment that they had actual notice of, and (c) the deficiency of their investigation process made Shepard’s denial of mediation reasonable. For these reasons, plaintiff respectfully requests that this court deny the motion.
Respectfully submitted,
    /s/         Team O
Attorneys for Louise Shepard




