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[bookmark: dabmch_32]INTRODUCTION
[bookmark: dabmch_33] 	On June 1, 2022, Louise Shepard was hired at Westmoor Military Institute. On August 11, 2024, Louise Shepard submitted a formal complaint to the Equal Employment Opportunity Commission. On November 14, 2024, she received a Notice of Right to Sue Westmoor Military Institute for a retaliatory hostile work environment.
[bookmark: dabmch_34] 	This Court should grant Defendant’s motion for summary judgment because Plaintiff did not suffer adverse action for opposing alleged misconduct, and Defendant is entitled to the Faragher-Ellerth defense, having promptly investigated and offered mediation Plaintiff unreasonably refused to use. 
[bookmark: dabmch_35]STATEMENT OF FACTS
[bookmark: dabmch_36]On June 1, 2022, Plaintiff Louise Shepard (“Shepard”) was hired by Westmoor Military Institute (“Westmoor”) as an Assistant Professor of Philosophy. Founded in 1831, Westmoor is a historic military institution dedicated to the professional and academic training of cadets. Shepard, a U.S. Army veteran and recent Ph.D. graduate in Philosophy, was assigned a standard new-faculty course load of introductory classes. (Shepard Dep. 020–23; Riley Dep. 044–47). 
[bookmark: dabmch_37]At orientation, Shepard was directed to Westmoor’s Human Resources (“HR”) library, which contained the Anti-Discrimination and Harassment Policy. She was also given the HR contact email for submitting concerns. (Tucker Dep. 059–61; Shepard Dep. 020–21). Shepard did not review these materials until she filed her complaint with HR. (Shepard Dep. 021).
[bookmark: dabmch_38]For her first semester at Westmoor, Shepard was assigned to teach Introduction to Philosophy and European Literary Movements. Mark Riley (“Riley”), the chair of the philosophy department, also initially assigned Shepard to teach American Political Thought (“APT”), an upper-level course, because he was impressed by her “academic credentials and combat experience.” (Riley Dep. 046–47). 
[bookmark: dabmch_39]During her first semester, Shepard recalls faculty making remarks about her military background, including calling her a “drill sergeant.” (Shepard Dep. 022–23). In August 2022, Riley introduced Shepard to cadets as the “newest little lady on campus.” (Id.). Shepard did not file a formal HR complaint but raised concerns with Riley during their December 2022 meeting. (Shepard Dep. 024). 
[bookmark: dabmch_40]On December 17, 2022, Riley met with Shepard to review her evaluations. (Shepard Dep. 025). At the conclusion of her first semester, Shepard received somewhat negative student evaluations, including comments that she was “overly assertive,” “not maternal,” and that she “forced” discussion of female authors. (Ex. 3–5). During the meeting, Shepard voiced concerns about gender-related treatment at Westmoor. Riley advised her to “try to go with the flow… but to let him know if it actually became concerning.” (Shepard Dep. 024–25). 
[bookmark: dabmch_41]At this meeting, Shepard requested to teach Strategic Thinkers and Military Intellectuals (“Strategic Thinkers”) in the Spring, but Riley denied the request, and explained she needed additional experience with introductory courses and at least one successful semester first. (Shepard Dep. 026). Shepard asked to pitch a panel idea at the next faculty meeting, and Riley agreed that would be a good compromise. (Id.).
[bookmark: dabmch_42] Shortly after this meeting, Beau Hayes (“Hayes”) was hired by Westmoor. (Id.). On January 6, 2023, at Westmoor’s Recognition Day, Hayes remarked to Shepard, after a female cadet tripped, “[t]his school really went downhill in 1989,” adding “same could be said for faculty.” (Complaint ¶14). Shepard did not report this incident to HR or Riley at the time. 
[bookmark: dabmch_43]On January 9, 2023, Shepard presented her seminar proposal at a faculty-wide meeting. When she emphasized including female leaders, she perceived other faculty disengage. Frustrated, Shepard interrupted her presentation and accused Westmoor of perpetuating gender discrimination. (Shepard Dep. 027–28). No formal complaint to HR was filed by Shepard following the presentation. (Id.). 
[bookmark: dabmch_44]Following January 2023, Shepard alleges she was excluded from some faculty social gatherings and heard disparaging remarks, including: 
(a) [bookmark: dabmch_45]February 21, 2023: Shepard heard two professors mocking faculty, after which they laughed as she entered. She did not report this incident. (Shepard Dep. 029). 
(b) [bookmark: dabmch_46]May 30, 2023: At a Memorial Day barbecue, several faculty allegedly criticized Shepard as “acting beyond her rank” and “bringing combat boots to a poetry reading.” Shepard was not invited to the event but learned of the remarks from Professor Montgomery. Neither reported these comments to HR. (Montgomery Dep. 066–67). 
(c) [bookmark: dabmch_47]August 2023: Riley again introduced Shepard at cadet orientation as a “little lady.” (Compl. ¶24). Shepard had previously asked Riley not to use this phrase, but she did not bring the issue to HR. 
(d) [bookmark: dabmch_48]September 2023: Shepard reported to Riley that Professor Carr had discouraged cadets from enrolling in her classes, calling them “snowflake studies.” Riley promptly reprimanded the professor. (Shepard Dep. 031; Compl. ¶25; Riley). 

[bookmark: dabmch_49]In June 2023, Riley assigned Strategic Thinkers to Hayes, bypassing Shepard due to her student evaluations and busy course load, reasons Riley explained to Shepard personally. (Shepard Dep. 032–33).
[bookmark: dabmch_50]In December 2023, faculty offices were reassigned due to renovations. Shepard and one other staff member from the Department were relocated to Hammond Hall, an older building, while other faculty—including three men and two women—were reassigned to Calhoun Hall, a newer building. (Ex. 12; Riley Dep. 063–65; Shepard Dep. 040). In January 2024, Riley reassigned APT to a senior professor returning from sabbatical, consistent with departmental practices, and assigned Shepard an additional introductory course instead. (Riley Dep. 048–49; Ex. 8). Throughout these changes, Shepard’s salary, title, and benefits were unaffected.
[bookmark: dabmch_51]On January 3, 2024, Shepard filed her first formal HR complaint by email. (Ex. 12). On January 23, Shepard met with HR Assistant Director Rollins Tucker (“Tucker”). Following this meeting, Tucker promptly investigated, interviewed Riley and Montgomery, and submitted a report to HR leadership. (Tucker Dep. 065). 
[bookmark: dabmch_52]Shepard later learned Tucker and Riley were acquaintances but conceded she did not request Tucker’s recusal. Shepard also testified that Tucker seemed “pretty neutral” during her interview. (Shepard Dep. 041; Riley Dep. 063–65). 
[bookmark: dabmch_53]Following the investigation, the HR Director reviewed the report made and determined there were no violations of Westmoor's policy but offered mediation with Riley and a neutral mediator. (Ex. 13). Shepard declined to participate, stating she believed mediation would be futile. (Shepard Dep. 042-43). 
[bookmark: dabmch_54]Rather than pursue Westmoor’s corrective processes, Plaintiff sought alternative employment. On April 22, 2024, she accepted a faculty position with the University of the South and resigned from Westmoor. (Id.; Stip. ¶10).
[bookmark: dabmch_55]ARGUMENT
[bookmark: dabmch_56][bookmark: dabmci_e9eadc2e8dbb4f45a962d1b8e9ba7d83][bookmark: dabmen_e9eadc2e8dbb4f45a962d1b8e9ba7d83][bookmark: dabmci_83c94edd38aa42998a99ebea16f452d2][bookmark: dabmen_83c94edd38aa42998a99ebea16f452d2][bookmark: dabmci_4b231435c6bb46dfb9a3b912905c0936][bookmark: dabmen_4b231435c6bb46dfb9a3b912905c0936]Pursuant to Rule 56 of Federal Civil Procedure, a court “shall grant summary judgment if the movant shows that there is no genuine dispute as to any material fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P 56(a). When determining if there is a genuine dispute, the evidence must be viewed in the light most favorable to the nonmoving party, but “where the record, taken as a whole, could not lead a rational trier of fact to find for the non-moving party, there is no genuine issue for trial.” Tesoriero v. Carnival Corp., 965 F.3d 1170, 1177 (11th Cir. 2020). 
I. [bookmark: dabmch_57]Shepard fails to establish a prima facie case of a hostile work environment in retaliation to Shepard’s opposition to discriminatory practices on January 9, 2023. 

[bookmark: dabmch_58][bookmark: dabmci_a6dda8e653a24078a5b01f6d965e7c8d][bookmark: dabmen_a6dda8e653a24078a5b01f6d965e7c8d]Under Title VII, an employer may not discriminate against an employee because the employee opposed a practice made unlawful by the statute, or because the employee made a charge, testified, assisted, or otherwise participated in an investigation, proceeding, or hearing under the statute. Trask v. Sec'y, Dep't of Veterans Affairs, 822 F.3d 1179, 1193-94 (11th Cir. 2016). 
[bookmark: dabmch_59][bookmark: dabmci_3b5041b4edd443c486c55ad8aed4472a][bookmark: dabmen_3b5041b4edd443c486c55ad8aed4472a]To show a prima facie case of retaliation, an employee must show that she “(1) engaged in statutorily protected conduct; (2) suffered an adverse employment action; and (3) the adverse action was causally related to the protected conduct.” Id. at 1194. 
[bookmark: dabmch_60][bookmark: dabmci_4c8a41da11db4c688e126afb4774e2b4][bookmark: dabmen_4c8a41da11db4c688e126afb4774e2b4][bookmark: dabmci_b09601439f1146328229ef7f86f2fc2c][bookmark: dabmen_b09601439f1146328229ef7f86f2fc2c]Once the employee has established a prima facie case of retaliation, the burden shifts to the employer to show that there was a legitimate, non-retaliatory reason for the challenged employment action. Thompson v. Sec'y, United States VA, 801 F. App'x 688, 693 (11th Cir. 2020). If the employer is successful in articulating a legitimate reason, then the inference of discrimination is abandoned, and the employee will have an opportunity to prove the defendant’s reasons were pretextual. McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973). 
[bookmark: dabmch_61][bookmark: dabmci_3f56e36f108045018fb920996b141a0b][bookmark: dabmen_3f56e36f108045018fb920996b141a0b]This Court has recognized an alternative test allowing a plaintiff to show a convincing mosaic of circumstantial evidence to prove employer discrimination. Muigai v. UPS, 2022 U.S. App. 4181 (2022). Either test is satisfactory so long as the plaintiff can show sufficient evidence to establish a genuine dispute regarding the discrimination claim. Id. 
[bookmark: dabmch_62][bookmark: dabmci_f4f564eae6e448be95dc936e22e18108][bookmark: dabmen_f4f564eae6e448be95dc936e22e18108][bookmark: dabmci_0df204d45cb44cdcab02d32249db461f][bookmark: dabmen_0df204d45cb44cdcab02d32249db461f]The changes in employment must be “serious and material” changes in their work, as opposed to "petty slights or minor annoyances" which do not satisfy this requirement. Burlington N. & Santa Fe Ry. Co. v. White, 548 U.S. 53, 68 (2006). The standard has both subjective and objective components, with the objective inquiry considering the totality of circumstances, including the frequency and severity of the conduct, whether it was humiliating or threatening, and whether it interfered with job performance. Gowski v. Peake, 682 F.3d 1299 (11th Circ. 2012).


A. [bookmark: dabmch_63]Shepard did not suffer a serious and material change in work following her presentation of her panel at a January 9 faculty meeting. 

[bookmark: dabmch_64]Here, it is undisputed Shepard engaged in a statutorily protected conduct on January 9, 2023, thus, this Court must decide whether Shepard can show she suffered an adverse employment action.
[bookmark: dabmch_65][bookmark: dabmci_dd206e79440d454ba63af53ee9e65aa1][bookmark: dabmen_dd206e79440d454ba63af53ee9e65aa1][bookmark: dabmci_9c6ffb9130b2468b887039b09c6dd2e3][bookmark: dabmen_9c6ffb9130b2468b887039b09c6dd2e3][bookmark: dabmci_fcc5d403404343a9a2bb818a8b72f9fc][bookmark: dabmen_fcc5d403404343a9a2bb818a8b72f9fc]To survive summary judgment, a plaintiff must show she suffered sufficiently “serious and material” adverse employment action. Spears v. Mo. Dept. of Corr. & Human Resources, 210 F.3d 850 (8th Cir. 2000). “Termination, reduction in pay or benefits, and changes in employment that significantly affect an employee's future career prospects meet this standard, but minor changes in working conditions that merely inconvenience an employee or alter [their] responsibilities do not.” Id. at 853; See Trask, 822 F.3d at 1194 (holding “a work reassignment may constitute an adverse employment action when the change is ‘so substantial and material that it . . . alter[s] the terms, conditions, and privileges of employment.”’). 
[bookmark: dabmch_66][bookmark: dabmci_319c1e0406e145809b9ceb3083ff068a][bookmark: dabmen_319c1e0406e145809b9ceb3083ff068a]Spears held that a transfer, even to another city, is not sufficiently adverse if it does not affect salary, benefits, or other terms of employment. 210 F.3d at 853. While a transfer to a different office is an inconvenience, it does not show the level of severity which a reasonable trier of fact could determine alters the conditions of employment. 
[bookmark: dabmch_67]In this case, Shepard was reassigned to another campus office during construction, a space also used by senior faculty. (Ex. 9; Riley Dep. 057). Despite the rundown condition of the office, the transfer was a temporary inconvenience shared by colleagues outside her protected class, and Shepard offers no evidence beyond speculation that it was not random. (Ex. 9). She remained fully able to perform all of her job duties. Even taken in the light most favorable to her, Shepard’s move to Hammond Hall was at most a downgrade, annoyance, and frustration. This does not satisfy the standard for a serious and material adverse employment action.
[bookmark: dabmch_68][bookmark: dabmci_416494a2df1c4430be1a4821b7474496][bookmark: dabmen_416494a2df1c4430be1a4821b7474496][bookmark: dabmci_9a1e12ba89074b5ea4b3d2ade85f3958][bookmark: dabmen_9a1e12ba89074b5ea4b3d2ade85f3958]Shepard claims another example of serious adverse action occurred when she was denied the ability to teach upper-level courses. These claims still fall short of the severity required to survive summary judgment. Trask, 822 F.3d at 1194 (holding that reassignment which resulted in no decrease in pay, but involved a subjective belief of loss in prestige did not amount to an adverse action); Thompson, 801 F. App'x at 693 (holding reassignment which did not result in a loss of pay, and where plaintiff “seems to characterize this reassignment as a loss of prestige or responsibility, but with no allegation of decreased pay or grade” did not meet the standard of an adverse action). 
[bookmark: dabmch_69][bookmark: dabmci_bc08094f8b4740f0a280afa29ad0ee6e][bookmark: dabmen_bc08094f8b4740f0a280afa29ad0ee6e]Shepard further cites to multiple derogatory statements made by faculty members which she took to be retaliatory against her based on her gender. These statements occur sporadically across the period of a year. Faragher v. City of Boca Raton, 524 U.S. 775, 778 (“Properly applied, the[se] [standards for judging hostility] will filter out complaints attacking ‘the ordinary tribulations of the workplace, such as the sporadic use of abusive language, gender-related jokes, and occasional teasing.’”) (emphasis added) (internal citation omitted). 
[bookmark: dabmch_70][bookmark: dabmci_f25ee6de306b47fcb8c3f0302e0de8bd][bookmark: dabmen_f25ee6de306b47fcb8c3f0302e0de8bd]In sum, Westmoor’s actions do not constitute serious changes in employment. Shepard offers no admissible evidence that her transfer, course reassignments, or occasional derogatory comments materially altered her job, and she remained employed and able to perform her duties. These incidents are mere inconveniences and frustrations which fall short of the “serious and material” threshold for an adverse employment action. See Burlington N. & Santa Fe Ry., 548 U.S. at 68.
B. [bookmark: dabmch_71]Any adverse action was not casually related to Shepard’s protected expression. 

[bookmark: dabmch_72][bookmark: dabmci_4a5019eb6b3a46a9be0a3a1f22fedd55][bookmark: dabmen_4a5019eb6b3a46a9be0a3a1f22fedd55]Even if Shepard suffered an adverse employment action, she still must show that her opposition to unlawful employment activities caused the action. Trask, 822 F.3d at 1194-1196. 
[bookmark: dabmch_73][bookmark: dabmci_e0dd6c46c4484660aa1e0149159f12f6][bookmark: dabmen_e0dd6c46c4484660aa1e0149159f12f6][bookmark: dabmci_f0dfda46c9354d3eb173c8be2bc4082d][bookmark: dabmen_f0dfda46c9354d3eb173c8be2bc4082d][bookmark: dabmci_2e40f503c1de488789315c97f4fe8510][bookmark: dabmen_2e40f503c1de488789315c97f4fe8510]To establish the existence of a causal connection between a plaintiff’s protected acts and the adverse action she alleges is discriminatory, a plaintiff must show that “the decision-makers were aware of the protected conduct, and that the protected activity and adverse actions were not wholly unrelated.” Gupta v. Fla. Bd. of Regents, 212 F.3d 571,590 (11th Cir. 2000). Close temporal proximity between the protected activity and the adverse action may be used to show that the actions were not wholly unrelated. Shannon v. Bellsouth Telecommunications, Inc., 292 F.3d 712, 716 (11th Cir. 2002); Drago v. Jenne, 453 F.3d 1301, 1308 (11th Cir. 2006) (“[I]n the absence of any other evidence of causation, a three and one-half month proximity between a protected activity and an adverse employment action is insufficient to create a jury issue on causation.”). 
[bookmark: dabmch_74]Westmoor was aware of Shepard’s protected conduct on January 9, 2023, when she presented her panel at the faculty-wide meeting. Shepard was told she would not be teaching the Strategic Thinkers course in June 2023. The reconstruction of faculty offices and reassignment to Hammond Hall happened in December 2023. Finally, in January 2024, APT was reassigned to a tenured professor. (Shepard Dep. 027, 032, 039, 041). Despite Westmoor’s awareness of the protected conduct on January 9, 2023, the time period between the protected act and any adverse action is a difference of five months. Shepard presents no evidence or witness support tying the alleged actions to her protected activity which occurred months earlier, and thus she fails to show a causal connection. 
C. [bookmark: dabmch_75]Shepard fails to show pretext. 

[bookmark: dabmch_76][bookmark: dabmci_5c437ad593f84888b4eb19ce7355de30][bookmark: dabmen_5c437ad593f84888b4eb19ce7355de30][bookmark: dabmci_499fe2d6909e4fad8f5a35aa46fb7bb8][bookmark: dabmen_499fe2d6909e4fad8f5a35aa46fb7bb8]	Assuming Shepard can show a causal connection, Westmoor can effectively rebut a prima facie case of a hostile work environment and retaliation by showing legitimate reasons for its actions. The burden for the defendant is “exceedingly light” as it merely requires the employer to proffer a legitimate, nondiscriminatory reason for the adverse action. Bradley v. Pfizer, Inc., 440 F. App'x 805, 807 (11th Cir. 2011). The plaintiff then has an opportunity to show the proffered reasons were pretextual. Id.
[bookmark: dabmch_77]	Shepard alleges she was treated poorly after her January 9, 2023, panel presentation and blames a “boys’ club” mentality. The record, however, reflects Westmoor has hired multiple female faculty members and made assignments based on neutral criteria. Riley testified office reassignments to Hammond and Calhoun Hall were made “randomly” without regard to gender (Riley Dep. 057; Tucker Dep. 064), and two female professors were reassigned to Calhoun Hall (Ex. 9). Shepard provides no evidence that her own assignment to Hammond was based on gender bias, nor that the reasons are pretext. (See Record Generally). 
[bookmark: dabmch_78]Similarly, course assignments were based on workload and faculty status, not gender. Riley explained Shepard was not assigned an upper-level course in Fall 2023 because she was already teaching three classes, and her student evaluations indicated she should focus on instructional improvement. (Shepard Dep. 033). In Spring 2024, a tenured professor was given APT, consistent with the policy that assignments may change. (Shepard Dep. 040; Ex. 8). Shepard acknowledged these reasons when she signed her evaluations, undermining any claim of pretext. (Ex. 8).
[bookmark: dabmch_79][bookmark: dabmci_81a59789a31a4f0fb61d4c5c101b5002][bookmark: dabmen_81a59789a31a4f0fb61d4c5c101b5002][bookmark: dabmci_0ea8824d3d1e48abb9c41f78a39c23ad][bookmark: dabmen_0ea8824d3d1e48abb9c41f78a39c23ad][bookmark: dabmci_1256e1da2f4f4c9c89dbbfb2a3e75b2d][bookmark: dabmen_1256e1da2f4f4c9c89dbbfb2a3e75b2d][bookmark: dabmci_a5bb32bb3b86408b9a0cfb20b9db2e3a][bookmark: dabmen_a5bb32bb3b86408b9a0cfb20b9db2e3a]Additionally, when a plaintiff fails to offer any evidence contradicting the evidence showing a legitimate reason for any alleged retaliation, summary judgment on the plaintiff’s retaliation claim is proper. Harris v. Pub. Health Tr. of Mia.-Dade Cty., 82 F.4th 1296, 1304-05 (11th Cir. 2023). In Harris, although a supervisor made a racist remark, the plaintiff was terminated for tardiness, absences, and insubordination. Id. at 1306. The court held that even if a prima facie case existed, Harris failed to show pretext, relying only on her own belief without evidence that similarly situated employees were treated more favorably. Id.
[bookmark: dabmch_80][bookmark: dabmci_207c821a0f07448ab5599e5835458ff4][bookmark: dabmen_207c821a0f07448ab5599e5835458ff4]Like the plaintiff in Harris, Shepard offers no admissible evidence of disparate treatment because of her protected class. She has not shown that male employees with comparable performance issues, disregard for the chain of command, or abrasive conduct were treated more favorably. 
[bookmark: dabmch_81]This Court should find that actions taken by Westmoor were solely based on legitimate nondiscriminatory reasons. Despite Shepard’s subjective belief, there is no genuine issue of material fact as to the reasons she was reassigned to Hammond Hall, not assigned a senior level course, and the choice of Riley to reassign one of her courses. Thus, even if Shepard shows that she suffered an adverse change in employment resulting from her protected activities, the record is clear that Westmoor had legitimate, non-discriminatory reasons. 
[bookmark: dabmch_82]II. This Court should grant Westmoor’s motion for summary judgment because it is shielded from liability under its affirmative Faragher-Ellerth Defense. 

[bookmark: dabmch_83]If this Court finds, despite the foregoing, that Shepard can show a prima facie case of retaliation in response to a protected activity, Westmoor is still shielded from liability by the Faragher-Ellerth Defense.
[bookmark: dabmch_84][bookmark: dabmci_4c2b244fd11347dea8c26b24d241f072][bookmark: dabmen_4c2b244fd11347dea8c26b24d241f072][bookmark: dabmci_d8c8f71e8840434f8bfa77d5ebb78b1b][bookmark: dabmen_d8c8f71e8840434f8bfa77d5ebb78b1b][bookmark: dabmci_77db4dcf33fc4d72a212778e30624211][bookmark: dabmen_77db4dcf33fc4d72a212778e30624211]"Even if an employee establishes a prima facie case of a hostile work environment, an employer can avoid vicarious liability for a supervisor's harassment under the Faragher/Ellerth affirmative defense.” Cooper v. CLP Corp., 679 F. App'x 851, 853 (11th Cir. 2017). A defendant must show by a preponderance of the evidence (1) that it exercised reasonable care to prevent and promptly corrected harassing behavior; and (2) the plaintiff employee "unreasonably failed to take advantage of any preventative or corrective opportunities provided by the employer or to avoid harm otherwise.” Faragher, 524 U.S. at 807; Burlington Indus. v. Ellerth, 524 U.S. 742, 765 (1998).
[bookmark: dabmch_85][bookmark: dabmci_34d35436cf7c461c9a24453ae4646881][bookmark: dabmen_34d35436cf7c461c9a24453ae4646881][bookmark: dabmci_a9b951ae4e43435588bce2351ad137d5][bookmark: dabmen_a9b951ae4e43435588bce2351ad137d5]An employer is not entitled to the defense where the harassment results in a “tangible employment action,” including discharge or demotion, but a defendant-employer may still rely on the Faragher-Ellerth defense if the tangible employment action was taken for a legitimate, nondiscriminatory reason rather than because of a protected characteristic. Cooper, 679 F. App'x at 853; Lissau v. S. Food Serv., 159 F.3d 177, 182 (4th Cir. 1998) (holding “[t]angible employment actions, if not taken for discriminatory reasons, do not vitiate the affirmative defense.”).
[bookmark: dabmch_86]A. It is undisputed that any retaliatory conduct was for legitimate employment reasons.

[bookmark: dabmch_87][bookmark: dabmci_f79c6dfa5f7a4b6b922d913ca791b506][bookmark: dabmen_f79c6dfa5f7a4b6b922d913ca791b506]As a threshold issue, this Court must find the harassment did not result in a “tangible employment action” including discharge or demotion, or a showing that the employment action was for a reason other than protected conduct. Id. at 853.
[bookmark: dabmch_88]Shepard was not demoted or discharged by Westmoor; Shepard resigned. (Shepard Dep. 043). At most, Shepard was assigned an introductory course and moved to a different office building, neither of which amounted to a tangible employment action. Her job description in fact included introductory-level teaching. (Riley Dep. 047). Accordingly, Westmoor should be entitled to its affirmative defense.
[bookmark: dabmch_89][bookmark: dabmci_7d2344b8abfa46508083d23848bce8d2][bookmark: dabmen_7d2344b8abfa46508083d23848bce8d2]What's more, as argued in the foregoing, Westmoor had sufficient reason to assign Shepard to another office, to assign Strategic Thinkers to Hayes instead of Shepard, and to assign APT to another Professor. Thus, Westmoor is still entitled to the Faragher-Ellerth defense even if this Court finds there was a tangible employment action taken by Westmoor. See Walton v. Johnson & Johnson Servs., 347 F.3d 1272, 1281-82 (11th Cir. 2003).
[bookmark: dabmch_90]B. Westmoor exercised reasonable care to promptly prevent any harassing behavior via its anti-harassment policy and procedures.

[bookmark: dabmch_91][bookmark: dabmci_4bf7e8723cb84f458308aab6622e9fe9][bookmark: dabmen_4bf7e8723cb84f458308aab6622e9fe9][bookmark: dabmci_ec2e27af30ed43358cd9bccda6cbc015][bookmark: dabmen_ec2e27af30ed43358cd9bccda6cbc015]A defendant may satisfy the “prevention” aspect of the Faragher-Ellerth defense by showing that it had an effective anti-harassment policy in place. A policy which allows an individual to report discrimination harassment to any company official, and prohibits retaliation, establishes reasonable care to prevent harassment. Pinkerton v. Colo. DOT, 563 F.3d 1052 (10th Cir. 2009); Bankr. Est. of Harris v. City of Milwaukee, 141 F.4th 858, 866-67 (7th Cir. 2025).
[bookmark: dabmch_92][bookmark: dabmci_3c48fcf702314961a2b119fce1a1acc9][bookmark: dabmen_3c48fcf702314961a2b119fce1a1acc9]Shepard was made aware of Westmoor’s Anti-Harassment and Discrimination policy during new staff orientation given by the Assistant Directors of HR. (Tucker Dep. 061; Shepard Dep. 020-21). This written policy prohibits retaliation, provides HR contact information for questions or concerns, requires staff to report violations, and assures proper investigation of claims. (Ex. 2). As a result, Defendant satisfies the first element of the Faragher-Ellerth defense because it had a written anti-retaliation policy, provided Shepard notice, encouraged reporting to nonsupervisory officials, and promptly investigated her complaint. Pinkerton, 563 F.3d at 1052. 
[bookmark: dabmch_93][bookmark: dabmci_75a16e5f58234429b1504ae743ca9cc5][bookmark: dabmen_75a16e5f58234429b1504ae743ca9cc5]A member of the HR staff responded to Shepard’s initial request within a week, and further scheduled a meeting for one of the available days provided by Shepard. The response time and scheduling of the meeting show a commitment to investigating complaints. Bankr. Est. of Harris, 141 F.4th at 866-67 (finding a defendant’s anti-harassment policy was sufficient because it was distributed, provided multiple avenues for reporting, and was promptly and effectively enforced when plaintiff filed a complaint). 
[bookmark: dabmch_94]C. Westmoor also exercised reasonable care to correct any harassing behavior.

[bookmark: dabmch_95][bookmark: dabmci_9b21fbe3be2d40ad9a947c3962fa41ed][bookmark: dabmen_9b21fbe3be2d40ad9a947c3962fa41ed][bookmark: dabmci_c1996d414b0a4212897a1f27d5cb7cc7][bookmark: dabmen_c1996d414b0a4212897a1f27d5cb7cc7]An employer cannot satisfy the first prong of the Faragher-Ellerth defense merely by having a harassment policy and training; it must also show that it took reasonable steps to both prevent harassment and promptly correct it when it occurred. Pinkerton, 563 F.3d 1062. Reasonable action consists of conduct that is reasonably calculated to correct the behavior. Id.
[bookmark: dabmch_96][bookmark: dabmci_ce6b76013f844044b35a69c940e3664a][bookmark: dabmen_ce6b76013f844044b35a69c940e3664a][bookmark: dabmci_5e43750ad9664469b96cd51584d623cb][bookmark: dabmen_5e43750ad9664469b96cd51584d623cb]Where a defendant promptly begins an investigation for a complaint, the action is reasonable. For example, in Pinkerton, the court held that the “correction” requirement of the Faragher-Ellerth Defense was satisfied because the “CDOT promptly launched an investigation; and the matter was conclusively resolved in a matter of weeks. Given CDOT's quick and effective action on Ms. Pinkerton's complaint, we see no genuine issue left for trial about the reasonableness of CDOT's response.” 563 F.3d at 1062.	
[bookmark: dabmch_97][bookmark: dabmci_ea00e542fa664e2b9253c6094411bb02][bookmark: dabmen_ea00e542fa664e2b9253c6094411bb02]Tucker responded within a week and chose one of the two meeting times Shepard offered. When they met on January 23, Tucker seemed “pretty neutral.” (Shepard Dep. 041). Tucker then interviewed Riley and Montgomery, collected relevant documentation, and compiled a report. At the end of his own investigation, Tucker sent his report to the Director of HR, who reviewed and approved it. (Tucker Dep. 065). As the court found in Pinkerton, this Court should find that Westmoor's prompt investigation was reasonably calculated to correct any harassing behavior. 
[bookmark: dabmch_98][bookmark: dabmci_3f54e3df500245edb6d504bf35408c16][bookmark: dabmen_3f54e3df500245edb6d504bf35408c16][bookmark: dabmci_e8b531deab8348b8b61f28d20f1fb888][bookmark: dabmen_e8b531deab8348b8b61f28d20f1fb888]Shepard may argue that the investigation process and measures taken thereafter were improper because of Tucker's relationship with Riley. However, “[w]here the substantive measures taken by the employer are sufficient to address the harassing behavior, complaints about the process under which those measures are adopted ring hollow.” Walton, 347 F.3d at 1274; Baldwin v. Blue Cross/Blue Shield, 480 F.3d 1287, 1306 (11th Cir. 2007) (finding in the context of the “Faragher-Ellerth defense… all that is required of an investigation is reasonableness in all of the circumstances.”). 
[bookmark: dabmch_99]Federal Circuits have held that action taken to correct harassing behavior must be uniquely tailored to the facts of the case and depends on notice. When Westmoor received notice from Shepard of rude behavior from students and faculty, Riley acted to correct such behavior efficiently and appropriately. 
[bookmark: dabmch_100]When one cadet asked if Shepard was “the professor with a real axe to grind with Westmoor/men” (Shepard Dep. 029), Shepard reported the cadet through the battalion command structure for discipline and later informed Riley, who took no further action because Shepard had reported it through proper channels. (Shepard Dep. 029; Riley Dep. 050). This is known to be an adequate way of addressing cadet discipline at Westmoor. 
[bookmark: dabmch_101]When Shepard was told by a female cadet that Professor Jack Carr advised cadets not to take her “snowflake studies” class and instead enroll in Beau Hayes’ course for a “real Westmoor education.” (Shepard Dep. 034-35). Shepard reported this to Riley. When Shepard did this, Riley appeared surprised and stated he would speak with Carr and instruct him not to make further comments. (Id.). The record shows Riley instructed Carr not to involve cadets in faculty disputes and to raise any concerns directly with Shepard or Riley. (Shepard Dep. 035; Riley Dep. 055-56). Riley believed the matter was resolved, as Shepard raised no further complaints. (Id.). 
[bookmark: dabmch_102][bookmark: dabmci_8b52ba1802404d22aa3f261dcad6b0f0][bookmark: dabmen_8b52ba1802404d22aa3f261dcad6b0f0]Westmoor satisfied the correction requirement of the Faragher-Ellerth defense by promptly investigating Shepard’s complaint, reassigning professors, and reporting findings to HR. Riley likewise acted appropriately by addressing cadet misconduct through the command structure and reprimanding Professor Carr. These measures were reasonably calculated under the circumstances to correct harassment. See Walton, 347 F.3d at 1274. 
[bookmark: dabmch_103]D. Shepard failed to use the correct harassment procedures by not timely reporting the conduct and later refusing mediation.

[bookmark: dabmch_104][bookmark: dabmci_ede8b7061dcf4817a5b3404bc7257af2][bookmark: dabmen_ede8b7061dcf4817a5b3404bc7257af2][bookmark: dabmci_3b65c6a3905f41c5b3a88443ed7d9e37][bookmark: dabmen_3b65c6a3905f41c5b3a88443ed7d9e37][bookmark: dabmci_5e2e505fddd14993b0ab414fa904a516][bookmark: dabmen_5e2e505fddd14993b0ab414fa904a516] 	The Supreme Court has held that employees have a duty to avoid or mitigate harassment. Faragher, 524 U.S. 775, 806. The Court reasoned that “[t]he requirement to show that the employee has failed in a coordinated duty to avoid or mitigate harm reflects … that a victim has a duty to use such means as are reasonable under the circumstances to avoid or minimize the damages.” Id. Other courts have held that "the problem of workplace discrimination … cannot be [corrected] without the cooperation of the victims.” Madray v. Publix Supermarkets, Inc., 208 F.3d 1290, 1302 (11th Cir. 2000).
[bookmark: dabmch_105][bookmark: dabmci_9d3dc4ef06f748d188b79cb90f90757b][bookmark: dabmen_9d3dc4ef06f748d188b79cb90f90757b][bookmark: dabmci_a2808a0b8cc34576980cbc00d278c9a9][bookmark: dabmen_a2808a0b8cc34576980cbc00d278c9a9][bookmark: dabmci_43284a9f60394314a8ba62eb28851c21][bookmark: dabmen_43284a9f60394314a8ba62eb28851c21][bookmark: dabmci_47946211ff1141edb78d8c3208204b32][bookmark: dabmen_47946211ff1141edb78d8c3208204b32][bookmark: dabmci_bbfdc43cfeba4a0e93d3422d1fac0c63][bookmark: dabmen_bbfdc43cfeba4a0e93d3422d1fac0c63][bookmark: dabmci_cb8a84a7e55d4c5c8bcdd17bd8f435ee][bookmark: dabmen_cb8a84a7e55d4c5c8bcdd17bd8f435ee]A plaintiff is barred from refusing a proposed remedy on personal bias alone. Baldwin, 480 F.3d at 1306 (11th Cir. 2007). In Baldwin, the employee experienced repeated harassment from a supervisor but failed to follow the employer’s anti-harassment policy for several months. Id. at 1292-1299. Instead of reporting through the designated channels, she only told coworkers. Id. at 1295. When she eventually filed a complaint, she rejected the remedies offered, including counseling. Id. at 1299. The defendant satisfied the second element of Faragher-Ellerth because the plaintiff delayed reporting and refused corrective measures. Id. at 1303-1307.
[bookmark: dabmch_106]In this case, Shepard failed to timely report incidents of alleged harassment and discrimination. She alleges a hostile work environment since June 2022 and retaliation since January 9, 2023, but failed to file a formal complaint with Westmoor until January 3, 2024. Shepard discussed discrimination with Montgomery and at the January 9th faculty meeting, but these were not the proper procedures, just like Baldwin. (See Ex. 2; Shepard Dep. 031; Riley Dep. 050).
[bookmark: dabmch_107][bookmark: dabmci_88df732171a340de8302e8c0463888c9][bookmark: dabmen_88df732171a340de8302e8c0463888c9] Shepard’s failure to attend mediation, an undisputed fact in the record, is similarly dispositive. Baldwin, 480 F.3d at 1306 (holding the plaintiff's failure to participate in the available remedies offered by her employer was “itself is enough to carry the day for Blue Cross on the second element of the Faragher-Ellerth defense.”). 
[bookmark: dabmch_108][bookmark: dabmci_94ac3927a3964d30b6eb6631f423d57e][bookmark: dabmen_94ac3927a3964d30b6eb6631f423d57e][bookmark: dabmci_4413387fe29a4f2c9de92dd9d8e7d2fa][bookmark: dabmen_4413387fe29a4f2c9de92dd9d8e7d2fa]As the Supreme Court reasoned in Faragher, “if the plaintiff unreasonably failed to avail herself of the employer's preventive or remedial apparatus, she should not recover damages that could have been avoided if she had done so.” Faragher, 524 U.S. at 780. Based on the foregoing facts, and binding precedent of the Supreme Court, Westmoor meets the second element of its affirmative defense. 










[bookmark: dabmch_109]CONCLUSION

[bookmark: dabmch_110]	For the foregoing reasons, Westmoor’s motion for summary judgment should be granted because (1) Shepard cannot establish a prima facie case of a hostile work environment in retaliation to Shepard’s opposition to discriminatory practices and (2) Westmoor is shielded from liability under its affirmative Faragher-Ellerth Defense. WHEREFORE Westmoor respectfully prays this Court grant Westmoor’s Motion for summary judgment.

[bookmark: dabmch_111]Dated: September 1, 2025
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[bookmark: dabmch_113]/s/ Team M
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