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[bookmark: _Toc207637618]INTRODUCTION
	Defendant’s Motion for Summary Judgment must be denied. Plaintiff Louise Shepard commenced this action on February 5, 2025, bringing claims against Defendant Westmoor Military Institute for creating a retaliatory hostile work environment in response to Plaintiff engaging in protected activity under Title VII of the Civil Rights Act of 1964. Defendant subsequently filed a Motion for Summary Judgment against Plaintiff. 
	Plaintiff’s claim of a retaliatory hostile work environment is supported by factual allegations including her subjection to gender-based mockery and insults by her coworkers and supervisors, denial of an upper-level teaching course by her supervisor, Mark Riley, subsequent demotion to solely teaching introductory courses, and reassignment to an office in an outdated facility. Title VII protects against this exact type of materially adverse workplace discrimination that is causally connected to Plaintiff’s engagement in a protected activity. 
	Defendant cannot escape liability for its prohibited discriminatory conduct under the Faragher-Ellerth defense. First, Defendant is precluded from raising this affirmative defense because Plaintiff suffered tangible employment actions because of supervisor discrimination. Second, even if this Court finds that Plaintiff did not suffer any tangible employment action, Defendant still cannot prevail because Defendant failed to exercise reasonable care in preventing and promptly correcting the discrimination, and Plaintiff did not unreasonably fail to avoid harm. Consequently, Defendant’s Motion for Summary Judgment must be denied. 

[bookmark: _Toc207637619]STATEMENT OF FACTS
On April 22, 2024, Plaintiff Louise Shepard resigned from Westmoor Military Institute, where she had worked since June 1, 2022. (Pl.’s Compl. No. 3; Pl.’s Test. 43:12). On February 5, 2025, she filed suit alleging she was subjected to a retaliatory hostile work environment in violation of Title VII. (Pl.’s Compl. No. 7).
Initial Interactions. Right after Shephard was hired, Professor Carr mocked her military background by calling her a “drill sergeant.” (Pl.’s Test. 22:17-22). At cadet orientation, Riley introduced her as the “newest little lady on campus.” (Pl.’s Test. 23:12). While Shepard attended HR training, Westmoor only provided an online library with hundreds of documents and no direct HR contact. (Rollins Tucker Test. 61:2-8). HR never provided Shepard with a physical copy of the anti-discrimination policy. (Pl.’s Test. 21:9-13). 
Advice from Mark Riley. After reviewing anonymous cadet evaluations with Riley, which labeled Plaintiff as “overly assertive,” “non-maternal,” and “a drill sergeant,” Riley suggested she “go with the flow like other female faculty had.” (Pl.’s Test. 24:25-25:2; Exb. 3). When Shepard sought to advance by teaching another upper-level course, Riley denied her request, citing her experience and the cadet evaluations. (Ex. 7).
Protected Activity. On January 9, 2023, Shephard presented her seminar proposal. The faculty initially engaged, but once she emphasized including women leaders, male colleagues disengaged, rolled their eyes, and laughed. (Pl.’s Test. 26:13-14; Mark Riley Test. 49:21-24). Shepard called out Westmoor’s discriminatory culture, identifying ongoing gender-based mistreatment of women faculty. (Mark Riley Test. 50:2-3). 
Semesters following the Protected Activity. In May 2023, Shepard was excluded from Carr’s Memorial Day barbecue, despite inviting newly hired male faculty. (Pl.’s Test. 31:12-17; Montgomery Test. 67:8-12). There, Riley and others openly mocked Shepard, describing her as “acting beyond her rank” and warning she would “turn the department into a social justice blog.” (Montgomery Test. 68:1-10). In Fall 2023, Riley gave the advanced course Shepard requested to Professor Hayes, a newer hire. (Mark Riley Test. 53:2-5). Around the same time, Carr told cadets not to enroll in Shepard’s courses, calling them “snowflake studies.” (Pl.’s Test. 34:1-5). Although Riley spoke to Carr, no formal discipline occurred. (Mark Riley Test. 55:22-25). After Riley’s Thanksgiving dinner, Shepard overheard colleagues saying she was excluded because she was “a left-wing philanthropist” and “exhausting.” (Pl.’s Test. 37:8-10). 
Reaching Plaintiff’s Limits. In Spring 2024, Riley removed Shepard’s only upper-level course and reassigned her to another introductory class. (Ex. 5; Mark Riley Test. 57:8-15). Simultaneously, her office was reassigned to a building plagued by rodents and mildew while favored male faculty, including Carr and Hayes, received offices in a newly renovated hall (Ex. 11). Proceeding these events, on January 3, 2024, Shephard reported the retaliation to HR. (Ex. 12 at 2).
HR’s Investigation. Her complaint was assigned to Rollins Tucker, a personal friend of Riley’s, who Riley had helped secure employment at Westmoor. (Montgomery Test. 70:4-12). Tucker warned Riley of the complaint in advance by sending him a text message (Ex. 12, at 3). HR offered mediation after only interviewing Shephard, Mark, and Ellis Montogomery. (Rollins Tucker Test. 65:11-13). After determining there were no violations, Shepard sought and obtained outside employment, resigning in April 2024. (Pl.’s Test. 43:12). At her new school, Shepherd immediately was assigned to just one introductory class. (Pl’s Test. 19:6-9).
[bookmark: _Toc207637620]ARGUMENT
[bookmark: _Toc207637621]Defendant’s Motion for Summary Judgment must be denied because Plaintiff has established a prima facie case for a hostile work environment in retaliation for opposing discriminatory practices.
This Court must deny Defendant’s Motion for Summary Judgment because Plaintiff established a prima facie case for retaliatory hostile work environment. Title VII’s antiretaliation provision of the Civil Rights Act of 1964 prohibits employers from discriminating against employees who oppose unlawful employment practices, such as discrimination based on or related to race, color, religion, national origin, or gender. 42 U.S.C. § 2000e-3(a); Burlington N. Santa Fe Ry. Co. v. White, 548 U.S. 53, 68 (2006). To establish a prima facie case of a retaliatory hostile work environment, a plaintiff must only prove: (1) she engaged in a protected activity; (2) she suffered a materially adverse hostile work environment; and (3) the hostile work environment stemmed from plaintiff’s participation in the protected activity. Burlington, 548 U.S. at 68; Crawford v. Carroll, 529 F.3d 961, 970 (11th Cir. 2008). Each element is considered objectively to avoid abuse of Title VII’s protections. Burlington, 548 U.S. at 68. However, the purpose of these claims is to prohibit retaliation based on protected activities, not characteristics, thus, courts apply the lenient Title VII retaliation standard rather than the heightened standard of hostile work environment claims. Babb v. Sec’y, Dep’t. of Veterans Affs., 992 F.3d 1193, 1207 (11th Cir. 2021).
Both parties stipulate that Plaintiff’s statements on January 9, 2023, at the faculty meeting, constitute protected activity. Therefore, Plaintiff must only prove she encountered materially adverse hostility, and any adverse employment action resulted from her participation in protected activity. The evidence clearly demonstrates Plaintiff suffered immediate and sustained retaliation following her statements against Defendant’s unlawful discrimination––thus, summary judgment must be denied.
[bookmark: _Toc207637622]A. 	Plaintiff suffered a materially adverse hostile work environment that would have discouraged a reasonable employee from speaking out against discrimination.
Defendant’s conduct exhibits the material adversity toward Plaintiff of which is required to prove a hostile work environment. The standard for material adversity requires that a reasonable employee would have found the challenged action materially adverse that might well dissuade a reasonable worker from making or supporting a charge of discrimination. Burlington, 548 U.S. at 68. Such claims may arise out of a series of retaliatory acts, even if no single act alone would suffice. Widenman v. Wal-Mart Stores, Inc., 141 F.3d 1453 (11th Cir. 1998). Cumulative acts of discipline and schedule changes may, taken together, be materially adverse. Id. Reassignment to inferior working conditions, professional ostracism, and removal of meaningful work responsibilities can satisfy hostility. Thomas v. Cooper Lighting, Inc., 506 F.3d 1361, 1364 (11th Cir. 2007).
     	Sustained “campaign of retaliatory harassment” by supervisors and coworkers through means of derogatory comments, exclusion, reputational attacks, and interference with work duties can amount to being materially adverse. Gowski v. Peake, 682 F.3d 1299 (11th Cir. 2012). In Gowski, plaintiffs alleged their supervisors retaliated against them after their engagement in protected activity. Id. at 1307. The retaliation included repeated derogatory comments, exclusion from committees, interference with medical duties, denial of privileges, and attempts to damage professional reputations. Id. The court emphasized that while no single incident might independently suffice, the cumulative effect of ongoing retaliatory conduct was enough to dissuade a reasonable worker from engaging in protected activity. Id. at 1322.
     	Conversely, actions that constitute mere inconvenience or petty slights without significant impact on employment terms fail to establish material adversity under the Burlington Northern standard. Bass v. Bd. of Cnty. Comm’rs, 256 F.3d 1095, 1104 (11th Cir. 2001). In Bass, the plaintiff alleged retaliation based on reassignment to a different office location and changes in reporting structure following her Title VII complaint. Id. The court rejected her claim, finding that transfers without reduction in pay, benefits or responsibilities did not rise to the level of materially adverse action, emphasizing that there must be more than trivial harms or minor workplace disruptions that would deter a reasonable employee from pursuing protected activity. Id.
Here, Plaintiff can establish the hostility she endured from coworkers was materially adverse enough to deter a reasonable employee from speaking out against discrimination. Like in Gowski, Plaintiff endured a sustained series of retaliatory acts: colleagues mocked her as a “little lady,” undermined her in front of her students, steered cadets away from her classes, stripped her of advanced teaching opportunities, and relegated her to an unsanitary office. Just as the court in Gowski concluded that cumulative hostility could dissuade a reasonable employee from engaging in protected activity, the coordinated and persistent hostility Plaintiff faced too meets such standard.
     	Moreover, Plaintiff has sufficiently proven Defendant’s hostility was ongoing and systematic. In contrast to the mere inconvenience and reassignment in Bass, Plaintiff endured a yearlong pattern of retaliation that directly affected her professional standing and working conditions. This pattern presents the type of sustained and materially adverse retaliation that goes far beyond the mere inconvenience and clearly meets the standard for actionable harm. Defendant’s actions went beyond offensive words; they materially altered the conditions of her employment, reinforcing that Plaintiff’s experience was more akin to the sustained campaign of harassment recognized as actionable in Gowski, not the mere inconvenience rejected in Bass.
[bookmark: _Toc207637623]B.   	Plaintiff was subjected to a hostile work environment in retaliation for participation in a protected activity.
The mistreatment Plaintiff suffered was causally related to her opposition to workplace discrimination. Causation may be shown where the decisionmaker knew of the employee’s protected activity and adverse actions followed soon thereafter. See Brungart v. BellSouth Telecomms., Inc., 231 F.3d 791, 799 (11th Cir. 2000). Timing can provide circumstantial evidence of a retaliatory motive. Thomas, 506 F.3d at 1364. Short gaps, such as one month, have been found adequate to infer causation. Donellon v. Fruehauf Corp., 794 F.2d 598, 601 (11th Cir. 1986). By contrast, where several months pass between the protected act and alleged retaliation, temporal proximity alone is not enough and the plaintiff must point to other facts showing retaliatory intent. Thomas, 506 F.3d at 1364.
A short time frame is sufficient to create an inference of causation, even without additional evidence of retaliatory motive. In Donellon, an employee filed a charge with the EEOC and was terminated from her employment about one month later. The court held the short gap between her complaint and termination was enough to suggest a causal connection. Further, the court noted when an adverse action follows quickly after a protected activity, a jury could reasonably infer that the two were related, absent other proof.
Unless the adverse act follows closely on the heels of protected activity, proximity alone cannot establish causal connection. Thomas, 506 F.3d at 1364. In Thomas, the plaintiff alleged she was disciplined in retaliation for making a complaint. Id. However, discipline was not imposed until three to four months after her complaint was made. Id. The court held that such a delay was too long to support an inference of causation based solely on timing. Id. 
Here, Plaintiff engaged in protected activity when she voiced concerns at the faculty meeting on January 9, 2023. Only weeks later, she endured mockery by colleagues at subsequent meetings and was denied preferred courses in favor of less senior male faculty. This close timing between her complaint and the hostile treatment that followed mirrors that of Donellon, where the court found a one-month gap sufficient to establish causation. Although some retaliatory acts Plaintiff endured occurred nearly a year after her protected activity, those later events formed part of a continuing retaliatory course of conduct. This distinguishes her situation from Thomas, where the only retaliatory act was a single discipline imposed months later. The immediate hostility following Plaintiff’s protected complaint and the continuous nature of the discrimination illustrate a clear relationship between the hostile work environment and protected activity. Thus, Summary Judgment must be denied.
[bookmark: _Toc207637624]II.       Defendant is subject to vicarious liability because Plaintiff suffered tangible employment actions and Defendant cannot establish its Faragher-Ellerth affirmative defense.
Under Title VII, an employer is strictly liable for supervisor discrimination when such conduct culminates in a tangible employment action against the victimized employee. Faragher v. City of Boca Raton, 524 U.S. 775, 807 (1998). Even absent such action, an employer is still vicariously liable for supervisor discrimination when the employer fails to establish, by a preponderance of the evidence, both elements of the Faragher-Ellerth defense. Id. An employer cannot escape liability using the defense unless it can show both that (1) the employer exercised reasonable care to prevent and promptly correct alleged discrimination and (2) that the plaintiff unreasonably failed to take advantage of the employer’s preventative or corrective opportunities or otherwise avoid harm. Vance v. Ball State Univ., 570 U.S. 421, 424 (2013). 
Defendant’s Motion for Summary Judgment must be denied because Defendant cannot avoid liability under its Faragher-Ellerth defense. The defense applies only to discriminatory conduct by supervisors. Thus, even if Defendant can prevail on its defense, it is still liable for the discrimination Plaintiff endured from coworkers. Defendant is strictly liable for the discrimination by Plaintiff’s supervisor, Mark Riley, because such conduct culminated in tangible employment actions when Riley subjected Plaintiff to poor working conditions by relocating her office and removed Plaintiff’s only upper-level course from her teaching schedule. Even assuming, arguendo, that Plaintiff suffered no tangible employment action, Defendant still cannot prevail on its Faragher-Ellerth defense at summary judgment because Defendant failed to exercise reasonable care in preventing and correcting the discrimination and Plaintiff did not unreasonably fail to avoid or mitigate harm. Consequently, Defendant’s Motion for Summary Judgment must be denied. 
[bookmark: _Toc207637625]A.    	Defendant is precluded from raising the Faragher-Ellerth defense because Plaintiff suffered tangible employment actions because of discrimination.   
A tangible employment action is an official act of the employer that constitutes a significant change in employment status, such as hiring, firing, failing to promote, or reassignment with significantly different responsibilities. Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, 761 (1998). Additionally, “[b]ecause ‘employers are rarely so cooperative as to include a notation in the personnel file that the [tangible employment action] is for a reason expressly forbidden by law,’ courts should proceed with caution before granting summary judgment to defendants in discrimination cases.” Cajamarca v. Regal Ent. Grp., 863 F. Supp. 2d 237, 246 (E.D.N.Y. 2012) (quoting Bickerstaff v. Vassar Coll., 196 F.3d 435, 448 (2d Cir. 1999)).
A tangible employment action may be found where a supervisor orders, or is substantially responsible for, any material change to a subordinate’s employment status, work conditions, or benefits. See Huff v. Sheahan, 493 F.3d 893, 901 (7th Cir. 2007) (denial of case leads critical to plaintiff’s career advancement should have been submitted to jury as potential tangible employment action); Durham Life Ins. Co. v. Evans, 166 F.3d 139, 153-54 (3d Cir. 1999) (loss of plaintiff’s office and dismissal of her secretary, which were negotiated terms of her employment, constituted tangible employment actions); Molnar v. Booth, 229 F.3d 593, 601 (7th Cir. 2000) (supervisor’s confiscation of plaintiff’s art supplies necessary to perform her job constituted tangible employment action).
Summary judgment for an employer must be denied when a reasonable jury could find that the employee suffered a tangible employment action due to discrimination. Agusty-Reyes v. Dep’t of Educ. of Puerto Rico, 601 F.3d 45, 54 (1st Cir. 2010). In Agusty-Reyes, the harassing supervisor gave the employee a dismal performance evaluation, thereby precluding her from receiving tenure. Id. By contrast, the employee’s subsequent supervisor gave her two strong evaluations, upon which she quickly received tenure. Id. The court denied summary judgment for the employer because a reasonable jury could find the employee’s delayed receipt of tenure constituted a tangible employment action as a result of supervisor harassment. Id. Conversely, the court in Trahanas v. Northwestern Univ. found no tangible employment action when the employee was denied a promotion based on a recommendation from the HR department that her title remain the same because her work responsibilities remained at the level of her then-current position. 64 F.4th 842, 850, 853 (7th Cir. 2023).
Here, Plaintiff suffered tangible employment actions due to discrimination when her supervisor, Mark Riley, subjected her to poor working conditions by relocating her office and removed Plaintiff’s upper-level course from her schedule. Riley relocated Plaintiff’s office to an old facility plagued by mildew, plumbing issues, and rodents. Meanwhile, Hayes, whom Plaintiff had seniority over, was reassigned to a newly renovated office right next to Riley’s. Plaintiff’s office reassignment severely worsened her working conditions by depriving her of the clean work environment necessary to perform her job. Consequently, summary judgment must be denied because Plaintiff’s office reassignment constitutes a tangible employment action.
Like the employee in Agusty-Reyes, a reasonable juror could find that Plaintiff suffered a tangible employment action when Riley removed the upper-level course from Plaintiff’s schedule and instead assigned Plaintiff to only introductory courses. This course reassignment was directly the result of Riley’s discrimination towards Plaintiff, which is evidenced by the fact that when Plaintiff accepted a new position elsewhere, she was immediately assigned to teach only one introductory class as a brand-new professor. Additionally, Riley assigned Professor Hayes to teach an upper-level class despite Plaintiff’s seniority over Hayes. While Defendant will argue Plaintiff’s office and course reassignments were not the result of discrimination, employers rarely include a notation in a personnel file that a tangible employment action is for a reason expressly forbidden by law. Given that all facts must be viewed in a light most favorable to Plaintiff, summary judgment must be denied because a reasonable juror could find that Plaintiff’s office and course reassignments constitute tangible employment actions.
[bookmark: _Toc207637626]B.    	Even if Plaintiff suffered no tangible employment action, Defendant cannot establish that it exercised reasonable care in preventing and promptly correcting supervisor discrimination. 
Even when an employee suffers no tangible employment action, an employer is still subject to vicarious liability for its supervisor’s actionable conduct unless it can establish both elements of the Faragher-Ellerth defense by a preponderance of the evidence. Ellerth, 524 U.S. at 765. The first element of the defense imposes two requirements on employers: they must have (1) exercised reasonable care to prevent discrimination (the “prevention prong”) and (2) promptly corrected any discrimination that occurred (the “correction prong”). Faragher, 524 U.S. at 807. Further, courts have recognized prompt investigation of the alleged harassment as a “hallmark” of reasonable corrective action. Id.; Arnold v. Tuskegee Univ., 212 F.App’x 803, 809 (11th Cir. 2006). “Both prongs involve a ‘judgment call as to reasonableness,’ which ‘is itself a jury issue unless no reasonable jury could decide it in the plaintiff’s favor.’” Agusty-Reyes, 601 F.3d at 55 (quoting Reed v. MBNA Mktg. Sys., Inc., 333 F.3d 27, 34 (1st Cir. 2003)).
Courts have repeatedly held that the mere existence of some written anti-discrimination policy is not enough to shield an employer from liability; rather, the policy itself must be facially reasonable with appropriate reporting mechanisms. See, e.g., Faragher, 524 U.S. at 808 (employer could not reasonably expect its precautions against harassment to be effective because it completely failed to disseminate its antiharassment policy and the complaint procedure did not provide assurance that the harassing supervisor could be bypassed); Agusty-Reyes, 601 F.3d at 55 (reversing summary judgment for employer because a reasonable jury could find the employee was not made aware of employer’s antiharassment policy nor the complaint procedures contained therein).
Conversely, an employer can satisfy its burden under the prevention prong when it has a reasonable policy against harassment and an effective reporting mechanism made known to employees. Clark v. United Parcel Serv., Inc., 400 F.3d 341, 349 (6th Cir. 2005). In Clark, the court explained,
“an effective policy should at least: [...] (2) permit both informal and formal complaints of harassment to be made, (3) provide a mechanism for bypassing a harassing supervisor when making a complaint, and (4) provide for training regarding the policy.” Id. at 349-50 (internal citations omitted).
The court found the employer’s anti-harassment policy facially reasonable because it met all of the foregoing requirements. Id. at 350. Specifically, the policy stated that all reports of harassment would be treated confidentially and detailed multiple avenues for making a complaint. Id. at 346. Further, the victimized employees were aware of the policy, signed the policy, and underwent training regarding the policy. Id. Thus, the employer established that it had exercised reasonable care in preventing harassment. Id. at 350.
Even when an employer has implemented reasonable preventative measures against discrimination, it still cannot avoid liability unless it shows it exercised reasonable care in promptly remedying discrimination and preventing it from recurring. Cerros v. Steel Tech., 398 F.3d 944, 953 (7th Cir. 2005). In Cerros, the employer implemented a reasonable anti-harassment policy and provided training sessions for its employees on the same. Id. at 948, 953. The court, however, reversed judgment for the employer because the employer’s preventative measures against harassment were not sufficient basis for finding reasonable corrective measures. Id. at 953. Conversely, in Arnold, the employer satisfied the first element upon showing that it had a comprehensive policy against harassment and took calculated steps to correct and prevent the harassment from recurring. 212 Fed.App’x at 809. The employer promptly investigated the employee’s complaint, assigned her to another supervisor, and instructed the harassing supervisor to have minimal contact with her. Id. 
	Here, Defendant cannot establish that it exercised reasonable care in preventing discrimination, thereby precluding Defendant from escaping liability under its Faragher-Ellerth defense. As in Faragher, Defendant completely failed to disseminate its Discrimination Policy to employees. Defendant never provided Plaintiff a physical copy of the policy which was buried in the human resources library among hundreds of other documents. Plaintiff was not made aware of its existence until after she made a complaint detailing the discrimination she endured. Defendant could not have reasonably believed that burying its one-page Policy in a webpage containing hundreds of documents would effectively prevent discrimination, and the mere existence of some formal policy against discrimination is not enough to escape liability. Like in Faragher, even if Plaintiff had been made aware of Defendant’s Policy, it still would have been ineffective at preventing discrimination because it contained no assurance that the discriminating supervisor could be bypassed in filing a complaint.
Unlike the anti-harassment policy in Clark, Defendant’s Policy does not expressly provide means by which either formal or informal complaints can be made. In fact, Defendant’s policy does not explicitly outline any means by which a complaint can be made—it merely lists the contact information of the human resources department without providing any procedures. The Defendant’s Policy also fails to provide a mechanism for bypassing a harassing supervisor when making a complaint and gives no assurance of confidentiality. Defendant completely failed to communicate its Policy to employees, let alone provide any training on the Policy. Thus, Defendant cannot escape liability because its Policy is facially unreasonable and ineffective at preventing discrimination. Given that a reasonable juror could find the same, summary judgment must be denied. 
Like in Cerros, Defendant cannot rely solely on the existence of its Discrimination Policy to establish that it implemented reasonable corrective measures. Unlike the employer in Arnold, Defendant failed to take calculated steps to correct and prevent the discrimination against Plaintiff from recurring. After Plaintiff reported the discrimination to Human Resources, Defendant failed to promptly investigate Plaintiff’s complaint. Plaintiff contacted the Human Resources Department via email on January 3, 2024, regarding the pattern of retaliation against her, and it was not until January 23, 2024, that Plaintiff was able to meet with Rollins Tucker to detail her experiences. 
[bookmark: _Int_6g8CVxng][bookmark: _Int_bgCzTg3U]Unlike in Arnold, Defendant failed to conduct a thorough and impartial investigation into Plaintiff’s complaint. Tucker, a longstanding close friend of Riley, conducted the investigation after warning Riley of the same—something Tucker admitted to never having done for anyone else before. Worse still, Tucker’s “investigation” consisted of minimal interviews. Tucker only conducted meetings with Plaintiff, Riley, and Professor Montgomery, despite Plaintiff providing numerous other witnesses to the discrimination she faced within the Philosophy Department. Tucker’s lack of neutrality and failure to conduct a prompt and thorough investigation into Plaintiff’s complaint precludes Defendant from establishing that it exercised reasonable care in promptly correcting the complained of discrimination. Consequently, summary judgment for Defendant must be denied. 
[bookmark: _Toc207637627][bookmark: _Int_hjXbjJ1k]C.    	Defendant cannot prevail on its defense because Plaintiff did not unreasonably fail to take advantage of preventative or corrective measures offered by Defendant.
Even when an employer establishes that it exercised reasonable care, it still must show that the employee unreasonably failed to take advantage of any preventative or corrective opportunities offered by the employer or to otherwise avoid harm. Faragher, 524 U.S. at 808. Compliance with an employer’s designated complaint procedure, however, is not the sole means by which an employee can satisfy their duty to avoid harm. Cerros, 398 F.3d at 952 (citing Faragher, 524 U.S. at 806). Rather, the relevant inquiry is whether the employee sufficiently alerted the employer to the alleged misconduct. Id.
        	When an employee had concrete reason to apprehend that complaint would be useless, the employer cannot establish the second element of the Faragher-Ellerth defense. Reed, 333 F.3d at 35-36. In Caridad v. Metro-North Commuter R.R., the employee failed to report the supervisor harassment she endured and argued it was reasonable for her to be hesitant in speaking about the events out of concern for the reaction of her co-workers. 191 F.3d 283, 295 (2d Cir. 1999). The court held that the employee’s concerns were insufficient to preclude summary judgment for the employer because they were not based on a credible fear that her complaint would not be taken seriously or that she would suffer some adverse employment action. Id.
        	Here, unlike the employee in Caridad, Plaintiff’s concern that participating in mediation with Riley would be useless was based on a credible fear. Plaintiff had concrete reason to apprehend that the mediator would not be neutral, and thus, participating in any corrective measures offered by Westmoor would be useless. Tucker had failed to recuse himself from the investigation procedures undertaken or even disclose his close, personal relationship with Riley at the outset of the investigation. Given the personal bias and lack of neutrality attending the investigation of Plaintiff’s complaints, Plaintiff had sufficient basis to reasonably question and apprehend the neutrality of any mediator assigned to the matter. Additionally, Tuckers’ failure to interview key witnesses to Riley’s discriminatory conduct and lack of a comprehensive investigation gave Plaintiff additional grounds to apprehend the neutrality and effectiveness of any mediation offered by Defendant. Consequently, Westmoor cannot establish that the Plaintiff unreasonably failed to mitigate or avoid harm given that her apprehension concerning the neutrality and effectiveness of corrective measures offered was reasonable. Further, because the facts surrounding the Plaintiff’s failure to avail herself of Defendant’s remedial procedures offered turn on witness credibility of Rollins, this issue cannot be resolved at summary judgment. 
	Thus, Defendant’s Motion for Summary Judgment must be denied because Plaintiff suffered a tangible employment action as a result of discrimination. Even if this Court finds no tangible employment action occurred, summary judgment must still be denied because Defendant cannot establish either element of its Faragher-Ellerth defense. Defendant failed to exercise reasonable care in preventing and promptly correcting discrimination, and Plaintiff did not unreasonably fail to avoid harm. Given that all facts must be viewed in the light most favorable to Plaintiff and a reasonable juror could find in Plaintiff’s favor, summary judgment must be denied. 
[bookmark: _Toc207637628]CONCLUSION
	For the foregoing reasons, Plaintiff respectfully requests that this Court deny Defendant’s Motion for Summary Judgment. Defendant’s actions were materially adverse, and Plaintiff established a prima facie case for retaliatory hostile work environment. Defendant cannot escape liability under the Faragher-Ellerth defense because Plaintiff suffered tangible employment actions, Defendant did not exercise reasonable care in preventing and promptly correcting discrimination, and Plaintiff did not unreasonably fail to avoid harm. 
Respectfully submitted,  
  
    /s/          Team L  
Attorneys for the Plaintiff 
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