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[bookmark: _Toc207532628]Introduction
	Defendant’s Motion for Summary Judgment must be granted. Plaintiff filed their complaint on February 5, 2025, alleging a retaliatory hostile work environment after she opposed gender discrimination, an action protected by Title VII. Thereafter, Defendant filed a Motion for Summary Judgment. 
Plaintiff alleges she was excluded from intimate events with select faculty, denied an upper-level course, and subjected to comments regarding her aggressive personality. However, Title VII only protects mistreatment when it is objectively materially adverse and has temporal proximity to the protected activity. Here, Plaintiff’s allegations are merely personality conflicts and minor annoyances—which Title VII does not protect. Furthermore, some of Plaintiff’s allegations occurred before the protected activity.
Even assuming Plaintiff established a prima facie case, Defendant is shielded from liability under the Faragher-Ellerth affirmative defense. Plaintiff voluntarily resigned, failed to promptly report her concerns through Westmoor’s established reporting procedures outlined in their anti-harassment policy, and declined to participate in mediation offered by HR following an investigation. Thus, the Court must grant Defendant’s Motion for Summary Judgment. 	
[bookmark: _Toc207532629]Statement of Facts
On April 22, 2024, Plaintiff Louise Shephard resigned from Defendant Westmoor Military Institute after working there since June 1, 2022. (Pl.’s Compl. No. 3; Pl.’s Test. 43:12). On February 5, 2025, Plaintiff filed their complaint, alleging a retaliatory hostile work environment pursuant to Title VII (Pl.’s Compl., at 9). 
Hiring and Training. Mark Riley, the Philosophy Department Chair, interviewed Plaintiff for an entry-level teaching position, but then, impressed by Plaintiff, hired her to teach two entry-level courses and one upper-level course. (Mark Riley Test. 47:8-14). While Plaintiff claims she did not see the “confusing” policy, Plaintiff attended Human Resources (HR) day-long training for faculty and staff where HR provided all employees with its email to report discrimination and the link to the HR library, which includes the anti-discrimination and harassment policy with the anti-retaliation provision. (Pl.’s Test 21:6-11; Rollins Tucker Test. 61:2-8; Ex. 2). The remainder of the summer, Plaintiff alleged conflicts with the military school faculty, for example, calling her a “drill sergeant.” (Pl.’s Test. 22:17-22).
First Semester. After the Fall 2022 semester, Plaintiff received mixed evaluations from the cadets, labeling her as “intense” and a “drill sergeant.” (Ex. 3). Although Mark suggested Plaintiff be less rigid, he praised her implementation of female voices and told her to let him know if the cadets became concerning. (Mark Riley Test. 48:21-23; Ex. 7). When Plaintiff asked Mark about teaching another upper-level course, Mark decided she needed one successful semester with the students. (Ex. 7). 
The Protected Activity. Mark permitted Plaintiff to present a seminar at the January 2023 faculty meeting. (Pl.’s Test. 26:13-14). Plaintiff felt ignored when discussing women-related topics; however, most of the faculty, being busy, were working on their laptops during the meeting. (Mark Riley Test. 49:21-24). At the end of the meeting, Plaintiff made a speech about Westmoor’s discrimination against women. (Mark Riley Test. 50:2-3). 
Second Semester. In May, Professor Carr hosted his annual Memorial Day barbecue at his house with male and female professors. (Pl.’s Test. 31:12-17). Professor Carr did not invite Plaintiff; however, not all faculty received an invitation. (Pl.’s Test. 31:12-17). Plaintiff learned of comments Mark made at the barbecue, specifically about her “bringing combat boots to a poetry reading.” (Pl.’s Test. 32:7-8). 
Third Semester. Mark assigned the course that Plaintiff previously requested to Professor Hayes, who had a light course load, so Plaintiff could focus on improving her skills after receiving negative cadet feedback yet again. (Mark Riley Test. 53:2-5; Ex. 4). Then, after Mark’s Thanksgiving party, with select few faculty members, Plaintiff heard Professor Healy and Hayes say she was not invited because she is “exhausting.” (Pl.’s Test. 37:8-10). 
Fourth Semester. After meeting with Mark about her harsh third-semester evaluations, Mark reassigned Plaintiff’s upper-level course to a tenured professor who requested it, but Mark gave Plaintiff a third course. (Mark Riley Test. 57:8-15; Ex. 5). Plaintiff admitted she was off her game last semester and undeservingly snapped at a student. (Pl.’s Test. 38:4-5). The only other change this semester was Plaintiff’s relocation due to the construction, which Mark randomly assigned. (Mark Riley Test. 57:5-6). 
The HR investigation. For the first time, Plaintiff emailed HR on January 3, 2024. (Ex. 12, at 2). On January 10, 2024, Rollins Tucker responded to Plaintiff’s email. (Ex. 12). That month, Rollins interviewed Plaintiff, Mark, and Professor Montgomery (Plaintiff’s friend) (Ex. 12, at 1; Rollins Tucker Test. 63:4, 65:2). While Rollins is friend of Mark, he worked in HR for seven years, and the final decision went to the HR Director. (Rollins Tucker Test. 60:7, 65:11). Despite the Director concluding there were no violations, HR offered a neutral mediation between Plaintiff and Mark, but Plaintiff never responded. (Rollins Tucker Test. 65:11-13). Subsequently, in April, Plaintiff received another job offer and submitted resignation notice. (Pl.’s Test. 43:12).  
[bookmark: _Toc207532630]Argument
[bookmark: _Toc207532631]This Court must grant Defendant’s Motion for Summary Judgment because Plaintiff cannot establish a prima facie case of a retaliatory hostile work environment. 
While Title VII’s antiretaliation provision makes it unlawful for an employer to retaliate against an employee who opposes the unlawful employment practice of gender-based discrimination, Defendant is entitled to summary judgment as a matter of law because there is no genuine dispute to any material fact. 42 U.S.C. § 2000e-3(a); See Hager v. Brinker Tex., Inc., 102 F.4th 692, 697 (5th Cir. 2024). A plaintiff cannot prove a prima facie case of a retaliatory hostile work environment unless (1) she engaged in a protected activity under Title VII; (2) she suffered a hostile work environment that “might have dissuaded a reasonable worker from making or supporting a charge of discrimination”; and (3) the hostile work environment was motivated by the plaintiff’s participation in the protected activity. Burlington N. & Santa Fe Ry. Co. v. White, 548 U.S. 53, 68 (2006); Crawford v. Carroll, 529 F.3d 961, 970 (11th Cir. 2008). These claims aim to prevent retaliation in response to protected activities—not protected characteristics––so the standard mirrors a Title VII retaliation standard. Babb v. Sec’y Dep’t of Veterans Affs., 992 F.3d 1193, 1207 (11th Cir. 2021). Additionally, each element must be proven objectively because Title VII is not meant to create a “general civility code for the American workplace,” but rather, to protect against tangible harms. Burlington, 548 U.S. at 68. 
As the parties have stipulated that Plaintiff’s statements at the faculty meeting are a protected activity, the main issues are whether Plaintiff experienced any materially adverse hostility, and whether any adverse employment action was taken against her because she participated in a protected activity—neither of which can be proven by Plaintiff. Contrarily, the evidence shows that Plaintiff was simply the victim of minor annoyances within the workplace, not actionable hostility. Therefore, this Court must grant Defendant’s Motion for Summary Judgment because Plaintiff cannot establish a prima facie case of a retaliatory hostile work environment.
[bookmark: _Toc207532632]Defendant’s conduct would not dissuade a reasonable worker from making or supporting a charge of discrimination because it was not materially adverse.
Plaintiff’s alleged mistreatment does not exhibit the material adversity required to demonstrate a hostile work environment. A retaliatory hostile work environment claim is only actionable if the mistreatment is objectively adverse. Id. at 67. It is required that a plaintiff show the alleged hostile work environment included an adverse employment action that “well might have dissuaded a reasonable worker from making or supporting a charge of discrimination.” Id. at 68. Trivial harms such as personality conflicts and minor annoyances do not constitute materially adverse treatment and are, therefore, not actionable under Title VII. Terrell v. Sec’y Dep’t of Veterans Affs., 98 F.4th 1343, 1356 (11th Cir. 2024). 
Courts must judge instances of hostility in a manner that prevents Title VII from becoming a rulebook on manners. Id. In Terrell, the plaintiff filed a retaliatory hostile work environment claim against her employer after her supervisor told her she “messed up” by supporting a coworker’s discrimination claim, asked her to relocate the coworker’s belongings, and denied her a promotion. Id. at 1350, 1356. The court stated that telling the plaintiff she “messed up” was unprofessional, but ultimately held that these occasions, even viewed jointly, were not materially adverse, labeling them as “ordinary tribulations of the workplace” and affirming summary judgment. Id. at 1357.
Reassignment of duties is only actionable when it is objectively adverse. Burlington, 548 U.S. at 71. In Burlington, the plaintiff alleged that, after filing a complaint with a supervisor about gender-based discrimination, she was reassigned to less desirable duties in retaliation. Id. at 58. Shortly after the first retaliation claim, the plaintiff was suspended without pay for insubordination, which she alleged was retaliatory in nature, once again. Id. The Supreme Court stated that—considering all the circumstances—reassigning an otherwise capable employee to less prestigious job duties and suspending such an employee for an illegitimate reason and without pay, was materially adverse and justified only by retaliation. Id. at 71-73.
Here, Plaintiff cannot prove that the alleged harassment she endured from the faculty was anything more than ineffectual, insulting remarks. In other words, even viewed altogether, Plaintiff’s alleged harassment would not deter a reasonable employee from speaking out against harassment and did not constitute materially adverse employment action. Like in Terrell, the alleged hostility experienced by Plaintiff can be labeled as “ordinary tribulations of the workplace.” Plaintiff’s complaint involved comments about her being “exhausting,” a “drill sergeant,” and her “bringing combat boots to a poetry reading,” as well as exclusion from intimate social gatherings. (Pl.’s Test. 37:9-10, 22:22, 32:7-8, 24:15-18). However, these issues did not affect the conditions of Plaintiff’s employment. Rather, they were trivial harms resulting from a lack of good manners and Plaintiff’s struggle to fit in.
[bookmark: _Toc207532633]Moreover, the alleged adverse employment actions in Plaintiff’s complaint were the opposite of adverse. Plaintiff’s complaint included undesirable reassignments; however, the reasoning behind each of these decisions was justified by Plaintiff’s work performance, unlike the blatant prejudice shown by the employer in Burlington. (Pl.’s Test. 32:18-33:6, 39:11-13, 40:23-26). Any changes to Plaintiff’s employment conditions were not made to spite Plaintiff, but to help her succeed: the office reassignment was done at random and to allow for construction and renovation on the Philosophy department’s usual building; Plaintiff was not assigned the upper-level course she requested after two semesters of mixed cadet evaluations to allow her the chance to focus on forming better relationships; and, when a tenured, well-respected professor requested to teach one of his old courses (and Plaintiff’s student evaluations continued to worsen over time), it seemed appropriate to assign him the course and assign Plaintiff to another introductory course. (Mark Riley Test. 53:2-5, 57:5-13). Plaintiff’s responsibilities remained fundamentally the same throughout her employment with Defendant. While she experienced personality conflicts with certain faculty and a few trivial inconveniences, none of her complaints exhibit the material adversity required to show a hostile work environment.
Plaintiff suffered no hostile work environment in connection with her participation in a protected activity.
The alleged mistreatment Plaintiff suffered was not causally related to her opposition to workplace discrimination. A Title VII retaliatory hostile work environment claim must show a relationship between the plaintiff’s participation in a protected activity and any adverse employment actions taken against them. Crawford, 529 F.3d at 970. The relationship need not be the primary cause of discrimination, but it cannot be completely unrelated. Pennington v. City of Huntsville, 261 F.3d 1262 (11th Cir. 2001). In the absence of other evidence, a lack of temporal proximity causes a retaliation claim to fail. Thomas v. Cooper Lighting, Inc., 506 F.3d 1361, 1364 (11th Cir. 2007). 
A substantial delay between a protected activity and an adverse action is sufficient to disprove causation. Id. In Thomas, the plaintiff alleged she was terminated in retaliation for a sexual harassment complaint. Id. at 1363. However, she failed to provide any evidence to sufficiently establish a relationship between her complaint and the termination. Id. at 1364. A lack of evidence, coupled with a three-month gap between the events, led the court to affirm summary judgment. Id.
Here, there is no evidence to offset the substantial delay between Plaintiff’s alleged protected activity and any adverse action. Plaintiff alleges she experienced conflicts with faculty in the months before her speech about gender-based discrimination, and there is nothing to suggest any mistreatment from these faculty following Plaintiff’s speech was anything other than the result of repeated personality conflicts. (Pl.’s Test. 25:15-16). Additionally, Mark denied Plaintiff the opportunity to teach her desired upper-level course before her anti-discrimination speech because of her inexperience and mixed reviews on cadet evaluations. (Mark Riley Test. 49:1-3). Five months after Plaintiff’s speech, her cadet evaluations remained largely negative, so Mark assigned the course to a newer professor. (Mark Riley Test. 53:2-5). Plaintiff’s cadet evaluations—and overall relationships—failed to improve, and, a full year after the protected activity, her upper-level course was replaced with a third introductory course to accommodate a tenured professor’s request to teach the course. (Mark Riley Test. 57:11-15).
There is no substantial temporal proximity between Plaintiff’s alleged protected activity and the discriminatory conduct, nor any evidence to overshadow the obvious reasons behind the changes—or lack thereof—in Plaintiff’s responsibilities to show a causal connection. Moreover, Plaintiff cannot prove she experienced an objectively hostile work environment at all. Thus, Plaintiff cannot establish a prima facie case of a retaliatory hostile work environment, and Summary Judgment must be granted in favor of Defendant.
[bookmark: _Toc207532634]Even if Plaintiff established a prima facie case of retaliatory hostile work environment, Summary Judgment still must be granted because the Faragher-Ellerth defense shields Defendant from liability.
Recognizing that the primary objective of Title VII is to prevent harm, the Supreme Court established that employers can avoid liability for a hostile environment created by a supervisor, if there is no tangible employment action, when: (1) the employer exercised reasonable care to prevent and correct any harassing behavior, and (2) the plaintiff unreasonably failed to take advantage of any preventative or corrective opportunities provided by the employer or to avoid harm otherwise. Faragher v. City of Boca Raton, 524 U.S. 775, 806 (1998); Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, 765 (1998). Employers need to establish these elements only by a preponderance of the evidence. Faragher, 524 U.S. at 806. Together, the Faragher-Ellerth affirmative defense place responsibilities on both employers and employees, encouraging them to prevent and minimize harm. Id. 
Defendant does not concede to the first issue by raising this affirmative defense, but rather, is arguing in the alternative. While we anticipate Plaintiff will argue this defense does not apply to coworker harassment, Plaintiff pleaded supervisor harassment in their complaint, evidenced by the following language in paragraph 42: “Defendant is strictly liable for the acts herein because managers and/or department deans/heads referenced herein had authority … .”[footnoteRef:2] Defendant can properly assert this defense because Mark Riley, the head of the Philosophy Department, is Plaintiff’s supervisor, and the alleged harassment did not culminate in a tangible employment action. Mark reassigned Plaintiff’s courses due to negative evaluations from the cadets. Furthermore, Defendant satisfies both elements of the defense, shielding them from any liability. Defendant disseminated a valid harassment policy through their HR library, took prompt steps to investigate, and offered Plaintiff and Mark mediation, but Plaintiff failed to respond. Thus, Summary Judgment must be granted.  [2:  See Vance v. Ball State Univ., 570 U.S. 421, 424 (2013) (holding that negligence applies when the harasser is a coworker, and strict liability applies when the harasser is a supervisor––who takes a tangible employment action).] 

[bookmark: _Toc207532635]Plaintiff did not suffer a tangible employment action connected to the alleged harassment.
The Faragher-Ellerth affirmative defense applies when a supervisor’s harassment does not “culminate” in a tangible employment action against the plaintiff. Faragher, 524 U.S. at 807. Thus, an employer can still assert this defense if the supervisor did not take a tangible employment action for discriminatory reasons. Lissau v. S. Food Servs., Inc., 159 F.3d 177, 182 (4th Cir. 1998). Instead, a tangible employment action only precludes the defense if the supervisor’s harassment results in a “significant change in employment status,” such as a termination, demotion, or undesirable reassignment. Ellerth, 524 U.S. at 761, 765. A reassignment of duties that does not inflict direct economic harm is generally not a tangible employment action. See Id. at 761-62. Additionally, retaliatory harassment itself is not a tangible employment action. Morris v. Oldham Cnty. Fiscal Ct., 201 F.3d 784, 792 (6th Cir. 2000). 
An employer may raise the Faragher-Ellerth defense when a tangible employment action results from business decisions independent of any discriminatory reasons. Ferraro v. Kellwood Co., 440 F.3d 96, 102 (2d Cir. 2006). In Ferraro, after the plaintiff got breast cancer, her supervisor merged the division she managed, which resulted in a $70,000 salary reduction and her exclusion from president meetings. Id. at 98-99. While the court labeled these changes as tangible employment actions, the employer could still raise the affirmative defense because those actions were independent of the discriminatory harassment. Id. at 100. Instead, her supervisor merged the plaintiff’s division with another due to poor sales volume. Id. Therefore, an employer may assert the defense when the harassment does not culminate in a tangible employment action. 
Here, there is not a “significant change in employment status” that constitutes tangible employment action that would preclude Defendant from asserting the Faragher-Ellerth defense. Mark never inflicted a change on Plaintiff that caused direct economic harm. Mark never terminated Plaintiff; instead, Plaintiff resigned from Westmoor. (Pl.’s Test. 43:12). Additionally, Plaintiff’s course reassignment does not constitute tangible employment action because “it is not a significant change in employment.” While she no longer taught an upper-level course, Plaintiff still retained three courses—and there is no evidence of a change in her pay or benefits. (Mark Riley Test. 57:8-15).
However, even if this Court finds that Plaintiff’s reassignment of duties is a tangible employment action, Defendant can still raise the Faragher-Ellerth affirmative defense because the reassignment of her duties was independent of any alleged harassment. Just as the court concluded the supervisor in Ferraro took an employment action for business reasons independent of the harassment, Mark reassigned Plaintiff’s classes solely because of business reasons. Mark assigned Plaintiff’s upper-level course to a tenured, well-respected professor who returned from sabbatical and requested to teach that course, instead of Plaintiff, who was a professor at Westmoor for under two years and consistently received mixed evaluations from the cadets. (Mark Riley Test. 57:8-15; Ex. 5). Thus, Defendant may properly raise the Faragher-Ellerth affirmative defense.
[bookmark: _Toc207532636]Defendant exercised reasonable care to prevent and correct any discriminating behavior by disseminating a valid policy and conducting an investigation. 
Employers satisfy the first prong of the Faragher-Ellerth affirmative defense when “the employer had exercised reasonable care to prevent harassment and to correct it when it might occur.” Faragher, 524 U.S. at 805. An employer exercises reasonable care to prevent harassment when they disseminate reasonable policies. Joyner v. Woodspring Hotels Prop. Mgmt. LLC, 785 Fed.Appx. 771, 774 (11th Cir. 2019). A plaintiff’s testimony that they lack knowledge of that policy is irrelevant. Helm v. Kansas, 656 F.3d 1277, 1289 (10th Cir. 2011). Moreover, an employer exercises reasonable care to correct harassment when they take “immediate and appropriate” action. Weger v. City of Ladue, 500 F.3d 710, 723 (8th Cir. 2010). However, employers must be placed on notice of any harassment as it triggers their “correction” duty. Id. at 720. Actual notice does not exist if the employee fails to follow the reporting procedure in the employer’s published policy. Id. 
An antiharassment policy is valid when it provides an alternative channel for reporting complaints, other than the harassing supervisor, and has an anti-retaliation provision. Walton v. Johnson & Johnson Servs., Inc., 347 F.3d 1272, 1287 (11th Cir. 2003) (holding that the policy was valid despite not identifying a specific person but instead designating the “Human Resources Department” as the alternative channel to report complaints); Helm, 656 F.3d at 1288 (holding the policy was valid for including an anti-retaliation provision and personnel to report harassment to). 
Moreover, an employer exercises reasonable care to prevent harassment by reasonably disseminating a valid harassment policy. Helm, 656 F.3d at 1288-89. In Helm, despite the plaintiff’s complaints that her employer buried the sexual harassment policy in the middle of a fifty-page employee handbook and failed to train non-management employees, the court held that disseminating their policy through their handbook established a reasonable mechanism for preventing harassment. Id. The court reasoned that the inquiry should not be whether additional steps would have been reasonable. Id. at 1290. Conversely, in Agusty-Reyes, the court held that the employer did not exercise reasonable care to prevent harassment because they made no effort to disseminate their policy to any employees. Agusty-Reyes v. Dep’t of Educ. of Puerto Rico, 601 F.3d 45, 55 (1st Cir. 2010). 
An employer on notice takes “immediate and appropriate” corrective action by conducting an investigation that is reasonable under the circumstances. Compare Baldwin v. Blue Cross/Blue Shield of Ala., 480 F.3d 1287, 1304-05 (11th Cir. 2007) (holding that HR’s investigation was reasonable because they separately interviewed both parties, plus other employees who might have witnessed the harassment), with Agusty-Reyes, 601 F.3d at 55 (holding that the investigation was unreasonable because the harasser got to testify in-person, but the employer did not afford the victim with that same opportunity).
In the present case, Defendant satisfied the first prong of the Faragher-Ellerth defense because they “exercised reasonable care to prevent harassment and to correct it when it might occur.” Westmoor’s policy identified the HR Department, which consisted of three individuals, as the channel for reporting any harassment. (Rollins Tucker Test. 61:19-23; Ex. 2). That channel is identical to Weger––and the court deemed their policy valid. By requiring employees to report to the HR department, Defendant provided an alternative channel. Additionally, like the policy in Helm, Defendant’s policy had an anti-retaliation provision. (Ex. 2). Thus, Defendant’s anti-harassment and discrimination policy is facially valid. 
Additionally, Defendant took further preventative measures when they disseminated their valid policy through the Westmoor library. Just as the employee in Helm argued that she was unaware of the harassment policy buried in a fifty-page handbook, Plaintiff claims she did not initially see the anti-discrimination policy because the HR library had hundreds of documents and was confusing. (Pl.’s Test. 21:6-8). Defendant’s actions for preventing harassment are reasonable because Rollins provided a link to the Westmoor library, which includes the anti-harassment and discrimination procedures. (Rollins Tucker Test. 61:2-8). Those actions are comparable to Helm, where the employer disseminated a policy via handbook. Plaintiff’s testimony that she was unaware of the policy and the fact that Defendant could have done more is irrelevant. However, Plaintiff admitted that Defendant explained the policy during the day-long orientation and exactly how to find the policy. (Pl.’s Test. 21:10-12). Our facts are distinguishable from Agusty-Reyes, where the employer failed to make even the slightest effort to disseminate their policy. Thus, Defendant satisfied the preventative part of the first prong.
Not only did Defendant take reasonable measures to prevent harassment but also, they exercised reasonable care to correct harassment once Plaintiff provided notice. Defendant’s duty to correct harassment commenced once Plaintiff provided actual notice through Westmoor’s established procedures on January 3, 2024. (Ex. 12, at 2). One week later, HR began their investigation, which constitutes “immediate and appropriate” action. (Exb. 12). Just as the court concluded the investigation was reasonable when the department in Baldwin interviewed both parties and potential witnesses, the investigation here was reasonable when HR conducted in-person interviews of Plaintiff, Mark, and Professor Montgomery. (Ex. 12, at 1; Rollins Tucker Test. 63:4, 65:2). Unlike Agusty-Reyes, both Plaintiff and Mark received the opportunity to testify in person. While Rollins, the HR employee in charge of the investigation, was close with Mark, he worked at Westmoor for several years and remained neutral. (Rollins Tucker Test. 58:7, 62:13). Nonetheless, the HR director made the ultimate determination, so no bias influenced the decision. (Rollins Tucker Test. 65:11).
Overall, Defendant exercised reasonable care to prevent and correct any discriminatory behavior by having a valid policy, disseminating that policy, and taking immediate and appropriate action once receiving notice of the alleged harassment. Thus, Defendant satisfied the first prong of the Faragher-Ellerth affirmative defense.
[bookmark: _Toc207532637]Plaintiff unreasonably failed to take advantage of any preventative or corrective opportunities provided by Defendant by delaying reporting the alleged hostile acts and declining to mediate. 
The second element is satisfied when the plaintiff “unreasonably failed to take advantage of any preventative or corrective opportunities provided by the employer or to avoid harm otherwise.” Faragher, 524 U.S. at 807; Ellerth, 524 U.S. at 765. An employee fails to take advantage of “preventative opportunities” by not promptly reporting harassment through the employer’s procedures. Baldwin, 480 F.3d at 1306. The goal is to deter harassing behavior before it persists even further. Ellerth, 524 U.S. at 764. For that reason, unless credible, employees’ subjective fears that reporting harassment might result in retaliation do not excuse them from their duty of promptly reporting that behavior. Walton, 347 F.3d at 1291. Defendants can separately satisfy the second element when the employee failed to take advantage of a reasonable corrective measure after reporting the harassment. Baldwin, 480 F.3d at 1306. Employees do not get to choose the remedy, so whether they are satisfied with the remedy is irrelevant. Id.
The Supreme Court placed a duty on employees to promptly report harassing behavior. Baldwin, 480 F.3d at 1306-07 (discussing Ellerth, 524 U.S. at 764). In Baldwin, the court concluded that the employee “waited too long to complain” by waiting three months to report the harassment. Baldwin, 480 F.3d at 1306-07. In Walton, the court concluded that the employee did not promptly report the harassment to HR when she waited two months. Walton, 347 F.3d at 1290. The court held the employer proved the second prong because the delay meant the employer did not have the opportunity to correct the situation sooner to avoid any further harassment. Id. 
An employer can also satisfy the second prong by solely showing the employee failed to take advantage of the employer’s corrective procedures. Faragher, 524 U.S. at 807. In Baldwin, the HR Department, unable to corroborate the plaintiff’s allegations during their investigation, declined to fire her supervisor but offered the two of them to undergo counseling that would “mold and shape his behavior” and prevent future problems. Baldwin, 480 F.3d at 1299. The court held that the employer met the second element of the defense because the plaintiff refused to participate in counseling with the psychologist, a reasonable corrective measure. Id. at 1306. 
Here, Defendant has proved that Plaintiff failed to take advantage of preventative and corrective opportunities offered by the employer, though only one is required. As in Baldwin and Walton, where the court held the employees “waited too long to complain” by delaying reporting harassment for two to three months, Plaintiff delayed reporting the alleged hostile behavior to HR until January 3, 2024––despite claiming it began January 9, 2023, and continued throughout the year. (Pl.’s Compl. No. 19; Ex. 12). By waiting months to report the alleged acts, Plaintiff deprived Defendant of the opportunity to correct the situation sooner, like the situation in Walton. That result is contrary to the Supreme Court’s reasoning behind creating the second element of the defense, which was placing a prompt duty to report to avoid further harassment.
Additionally, Plaintiff failed to take advantage of the corrective opportunities offered by Defendant. As in Baldwin, where the employee declined counseling, Plaintiff refused to take advantage of the mediation with a neutral mediator. (Rollins Tucker Test. 65:11-13). The employers, in Baldwin and here, offered corrective opportunities following investigations that identified hostility between the employees and their supervisors, but not enough to substantiate the plaintiffs’ allegations. (Rollins Tucker Test. 63:8-9). Just as counseling in Baldwin was a reasonable corrective opportunity, the mediation was a reasonable corrective measure that Plaintiff never responded to. (Rollins Tucker Test. 65:13). 
Overall, Defendant proved that Plaintiff failed to take advantage of preventative or corrective opportunities offered by the employer. Plaintiff unreasonably delayed reporting the harassment to HR and failed to take advantage of the mediation. Thus, Summary Judgment must be granted as Defendant proved both elements of the Faragher-Ellerth affirmative defense.  
[bookmark: _Toc207532638]Conclusion
For the foregoing reasons, Defendant respectfully requests that this Court grant their Motion for Summary Judgment. Defendant’s actions were not materially adverse, and the alleged adverse acts were unrelated to the protected activity. Regardless, because there is no tangible employment action, the Faragher-Ellerth defense shields Defendant from liability as Defendant took preventative and corrective measures, and Plaintiff failed to take advantage of those measures. 


Respectfully submitted, 
 
    /s/          Team L 
Attorneys for the Defendant 
	
	
	



