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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF FLORIDA

LOUISE SHEPARD		)
)
Plaintiff,				)
)	
v. 					)
)	Case No. 2:24-cv-17241-RAR
WESTMOOR MILLITARY 	)
INSTITUTE				)
)
Defendant,				)
)	
___________________________	)

MEMORANDUM IN SUPPORT OF DEFENDANT’S 
MOTION FOR SUMMARY JUDGMENT

INTRODUCTION

Plaintiff, Louise Shepard (“Plaintiff”), filed this civil action against Defendant, Westmoor Military Institute (“WMI”), alleging that it violated Title VII of the Civil Rights Act of 1964 (“Title VII”) by disciplining Plaintiff for opposing Title VII discrimination. Plaintiff alleges that WMI retaliated against her through the creation of a hostile work environment. As demonstrated below, WMI did not discipline Plaintiff for opposing Title VII discrimination. Plaintiff has not met their burden in establishing a prima facie case of retaliation and is barred from recovery pursuant to the Faragher-Ellerth affirmative defense. Therefore, judgment should be entered in favor of defendant based on the entire record, because there is no genuine issue of material fact and defendant is entitled to judgment as a matter of law.


STATEMENT OF FACTS

WMI is a military college located in Gulfport, Florida.[footnoteRef:1] Founded in 1831, WMI has a longstanding tradition of excellence in shaping leaders through a rigorous and disciplined academic environment.[footnoteRef:2] Since opening its doors to female cadets in 1989, WMI has incorporated diversity and inclusion initiatives.[footnoteRef:3] This effort includes employing female faculty members across multiple departments, who have thrived in their leadership roles.[footnoteRef:4] [1:  Compl. ¶ 2.]  [2:  Riley Dep. 2:3-5.]  [3:  See Human Resources Library Index, Exhibit 1.]  [4:  See Shepard Dep., 7:21-26.] 

Plaintiff is a Gulfport, Florida resident and former U.S. Army Sergeant who later earned a Ph.D. in Philosophy in 2021.[footnoteRef:5] Plaintiff applied for the position of Assistant Professor in WMI’s Philosophy Department.[footnoteRef:6] The job posting sought an instructor for the introductory-level courses of Intro to Philosophy and European Literary Movements.[footnoteRef:7] Plaintiff was hired and commenced employment on June 1, 2022.[footnoteRef:8] During Plaintiff’s interview, the Department Chair of Philosophy, Mark Riley (“Riley”), was impressed by Plaintiff’s combat experience, intelligence, and confidence.[footnoteRef:9] As such, he assigned her to teach an upper-level course, American Political Thought, in addition to the introductory courses listed in her job’s description.[footnoteRef:10] [5:  Compl. ¶ 1.]  [6:  Id. at ¶ 3.]  [7:  Shepard Dep. 3:20-21.]  [8:  See Complaint ¶ 13.]  [9:  Riley Dep. 3:26-4:1.]  [10:  Riley Dep. 4:11-12.] 

Plaintiff received the same onboarding training from Human Resources (“HR”) as all new staff and faculty members of WMI.[footnoteRef:11] This training includes a day-long HR orientation.[footnoteRef:12] Plaintiff was directed to WMI’s HR online library where she could access all relevant documents and policies for her employment.[footnoteRef:13] These documents are alphabetically listed and include topics like Complaint and Grievance Procedures, Diversity and Inclusion Training materials, and the Anti-Discrimination and Harassment Policy.[footnoteRef:14] All employees, including Plaintiff, receive the HR email, monitored by the Director and two Assistant Directors, to submit complaints.[footnoteRef:15] WMI’s Anti-Harassment and Discrimination Policy favors internal resolution of conflicts, beginning with the reporting of any such violation and a subsequent investigation.[footnoteRef:16] [11:  See Shepard Dep., 2:21-25.]  [12:  See Tucker Dep., 3:1-4.]  [13:  Id. 3:5-8.]  [14:  See Human Resources Library Index, Exhibit 1. ]  [15:  See Tucker Dep., 3:17-23.]  [16:  See Anti-Harassment and Discrimination Policy, Exhibit 2.] 

From the outset, Plaintiff struggled to integrate into WMI’s tight-knit faculty culture.[footnoteRef:17] During her first month, she isolated herself in her office.[footnoteRef:18] During her first faculty meeting, Plaintiff came off as abrasive to her colleagues.[footnoteRef:19] By December 2022, the end of Plaintiff’s first semester of teaching, her student course evaluations reflected dissatisfaction in Plaintiff’s “overly assertive” teaching style.[footnoteRef:20] Some students were afraid to participate in class for fear of being admonished by Plaintiff.[footnoteRef:21] Another comment remarked that the Plaintiff forced class discussions toward topics aligning with her personal ideologies.[footnoteRef:22] On December 17th, Plaintiff met with Riley for an end-of-semester performance review.[footnoteRef:23] During the meeting, Plaintiff asked Riley how she should respond to the feedback in her course evaluations.[footnoteRef:24] Riley responded by encouraging her to be less rigid in her teaching style.[footnoteRef:25] During the same meeting, Plaintiff requested to teach a second upper-level course, Strategic Thinkers and Military Intellectuals (“STMI”), in the Spring.[footnoteRef:26] Riley denied this request, stating that she required further experience teaching her current courses and stronger student course evaluations before being assigned additional advanced classes.[footnoteRef:27] As middle ground, Riley permitted Plaintiff to propose a one-day seminar at the next faculty meeting.[footnoteRef:28] [17:  See Shepard Dep., 3:17-4:24. ]  [18:  See Shepard Dep., 4:1-2.]  [19:  See Riley Dep., 4:13-22. ]  [20:  See Student Course Evaluations, Dec. 13, 2022, Exhibit 3.]  [21:  Id.]  [22:  Id.]  [23:  Shepard Dep., 7:11-12. ]  [24:  Id. 14-26.]  [25:  Id. 23-26.]  [26:  Id. 8:1-5.]  [27:  Id. 6-9.]  [28:  Riley Dep., 6:9-11. ] 

On January 9, 2023, Plaintiff presented her seminar proposal at the faculty meeting.[footnoteRef:29] At the conclusion of her presentation Plaintiff, perceiving that her colleagues were not giving her their full attention, admonished them for examples of what she perceived as gender-based discrimination at WMI.[footnoteRef:30] This was the first instance in which Plaintiff raised such concerns. Both parties have stipulated that this unplanned outburst at the January faculty meeting qualifies a protected activity under Title VII.[footnoteRef:31] After this meeting, Plaintiff alleges, began the series of acts which comprise the retaliatory hostile work environment upon which she bases her claim.[footnoteRef:32] The first act of retaliation, according to Plaintiff, came in the form of exclusion from Professor Carr’s (“Carr”) Memorial Day Barbeque.[footnoteRef:33] During this private gathering, Riley expressed concerns to fellow members of the faculty about Plaintiff’s adherence to the chain of command and combative approach to interacting with students and faculty.[footnoteRef:34] At the end of the semester, Plaintiff learns that Professor Hayes (“Hayes”) was assigned STMI for the upcoming semester, a course that Plaintiff had briefly expressed interest in teaching.[footnoteRef:35] At the beginning of the Fall 2023 semester, Riley introduced Plaintiff during orientation as a “little lady,” a southern term of endearment.[footnoteRef:36] Later in the semester Plaintiff alerted Riley to unprofessional comments made by Carr to cadets encouraging them not to enroll in her courses.[footnoteRef:37] Riley admonished Carr, instructing him to cease all further comments. Again, in December of 2023, Plaintiff’s student course evaluations reflected concerns about her rigid instructional style.[footnoteRef:38] However, Plaintiff’s attention was preoccupied by the temporary relocation of her office due to construction. Like the Plaintiff, many other faculty members had to relocate to offices randomly assigned to them by Riley. Both Plaintiff and Professor Keating (“Keating”), a well-respected male professor at WMI, were relocated to Hammond Hall.[footnoteRef:39] Despite the department-wide impacts of the construction project, Plaintiff perceived this random assignment to an older facility as a retaliatory action. To accommodate the return of a tenured professor from sabbatical, Plaintiff’s remaining upper-level course was reassigned to a tenured professor who had previously taught the course for many years.     [29:  Compl. ¶ 15.]  [30:  Id. at ¶ 15-16.]  [31:  Id. at ¶17.]  [32:  Id. at ¶17.]  [33:  Id. at ¶21.]  [34:  Id.]  [35:  Id. at ¶22.]  [36:  Id. at ¶24.]  [37:  Id. at ¶25.]  [38:  Id. at ¶31.]  [39:  Id. at ¶32.] 

On January 3, 2024, Plaintiff requested a meeting with HR, which occurred on January 23, 2024. WMI HR promptly investigated Plaintiff’s claims, interviewing relevant parties. On February 19, 2024, WMI’s HR Director sent Plaintiff an email concluding that while certain faculty comments were inappropriate, the evidence did not support Plaintiff’s allegation of retaliatory conduct, nor did it support a finding of gender-based discrimination. Plaintiff ignored this email from WMI’s HR Director and instead applied to the University of the South the next day.[footnoteRef:40] After receiving a job offer from them, Plaintiff left Westmoor and filed a formal inquiry with the Equal Employment Opportunity Commission (“EEOC”) in August.[footnoteRef:41] After receiving her notice of suit rights from the EEOC in November, Plaintiff filed this suit.[footnoteRef:42] [40:  See Shepard Dep., 25:5-10.]  [41:  See Complaint ¶ 7.]  [42:  Id.] 





ARGUMENT

I. PLAINTIFF FAILED TO ESTABLISH A PRIMA FACIE CASE OF A HOSTILE WORK ENVIRONMENT UNDER TITLE VII

The Court should grant the Motion for Summary Judgment because the Plaintiff failed to establish a prima facie case of retaliation. The Plaintiff did not experience any adverse employment action nor was there any causal relationship between the alleged retaliatory incidents and her engagement in a protected activity.
Title VII forbids employment discrimination based on “race, color, religion, sex, or national origin.”[footnoteRef:43] Under its antiretaliation provision, employers are forbidden from retaliating against employees who have “opposed any . . . unlawful employment practice”[footnoteRef:44] To make a prima facie showing of retaliation, a plaintiff must prove “(1) that she engaged in statutorily protected conduct; (2) that she suffered adverse employment action; and (3) that there is ‘some causal relation’ between the two events.”[footnoteRef:45] Both parties have stipulated that Ms. Shepherd’s statements at the January 9, 2023, faculty meeting qualify as a protected activity within the meaning of 42 U.S.C. § 2000e-3. The second and third elements, however, are not satisfied by the facts alleged by the Plaintiff and are discussed below in §§ I.a and I.b respectively. [43:  42 U.S.C. § 2000e–2(a).]  [44:  § 2000e–3(a).]  [45:  Bosarge v. Mobile Area Water & Sewer Serv., No. 1:18-CV-240-TFM-N, 2022 WL 17177270, at *4 (S.D. Ala. Nov. 23, 2022) (quoting Alvarez v. Royal Atl. Devs., Inc., 610 F.3d 1253, 1268 (11th Cir. 2010)).] 



a. The conduct comprising the alleged hostile work environment did not meet the Burlington Northern standard.

The alleged series of acts which comprised the hostile work environment described by the Plaintiff were insufficient to dissuade a reasonable worker from making a charge of discrimination. In Burlington Northern & Santa Fe Railway Co. v. White the Supreme Court held that the alleged retaliatory conduct must have been sufficient to “[dissuade] a reasonable worker from making or supporting a charge of discrimination,” (referred to herein as the “Burlington Northern standard”).[footnoteRef:46] There are two types of retaliatory conduct upon which a plaintiff can base a Title VII claim: tangible employment actions and creation of a hostile work environment.[footnoteRef:47] Tangible employment action claims encompass “things that affect continued employment or pay—things like terminations, demotions, suspensions without pay, and pay raises or cuts—as well as other things that are similarly significant standing alone.”[footnoteRef:48] Hostile work environment claims, such as those alleged by Plaintiff, are only actionable “if the mistreatment is ‘sufficiently severe or pervasive’ that it can be said to alter the terms, conditions, or privileges of employment.”[footnoteRef:49] Regardless of what type of retaliatory conduct is alleged, it is only actionable if it meets the Burlington Northern standard.[footnoteRef:50] [46:  Burlington N. & Santa Fe Ry. Co. v. White, 548 U.S. 53, 68 (2006); Bosarge v. Mobile Area Water & Sewer Serv., No. 20-14298, 2022 WL 203020, at *13 (11th Cir. Jan. 24, 2022).]  [47:  Monaghan v. Worldpay US, Inc., 955 F.3d 855, 860-61 (11th Cir. 2020).]  [48:  Id. at 860.]  [49:  Id. at 861 (quoting Miller v. Kenworth of Dothan, Inc., 277 F.3d 1269, 1275 (11th Cir. 2002)).]  [50:  Id.] 

In Monoghan v. Worldpay US, the Eleventh Circuit found that the Defendant’s conduct satisfied the Burlington Northern standard.[footnoteRef:51] In Monoghan, after the plaintiff complained to Defendant company’s executives about discriminatory remarks made by her supervisor, the supervisor retaliated by calling her into a meeting during which she threatened plaintiff, told her that her days at Worldpay were numbered, instructed her to cease contact with the executives, and pounded her fists on the table.[footnoteRef:52] Throughout the following weeks the supervisor told the plaintiff that she was training someone else to take her job and continued to make discriminatory remarks about her.[footnoteRef:53] The Monoghan court reasoned that because these statements were made by a supervisor and contained threats of termination and physical harm, they met the Burlington Northern standard.[footnoteRef:54] [51:  Monaghan v. Worldpay US, Inc., 955 F.3d 855, 863 (11th Cir. 2020).]  [52:  Id. at 858.]  [53:  Id. at 858-859.]  [54:  Id. at 863.] 

In Fortner v. DeJoy, the U.S. District Court for the Northern District of Alabama found that the Defendant’s conduct did not satisfy the Burlington Northern standard.[footnoteRef:55] The plaintiff in Fortner, a black female, alleged that as a result of submitting an EEOC complaint in December 2017 she was: (1) not allowed to make up missed work time whereas her white male coworkers were given such an opportunity, (2) given a letter of warning for unsatisfactory attendance, (3) subjected to additional performance reviews with her supervisor relative to her white and male coworkers, (4) recommended a seven-day suspension after engaging in a verbal altercation with a male employee who did not receive any discipline after she was determined to be at fault in the incident, and (5) given an unfavorable work assignment to an area called “the tunnel” whereas her male coworkers were not.[footnoteRef:56] The Fortner court held that these actions did not meet the Burlington Northern standard, stating “even viewing collectively the USPS's alleged retaliatory conduct . . . no reasonable jury could find that this alleged work environment was ‘hostile’ and ‘“materially adverse”’ to Fortner.”[footnoteRef:57] The court supported their decision by explaining that the plaintiff was not subjected to any “threatening or sufficiently ‘hostile’ behavior” which would have dissuaded a reasonable worker from filing such a complaint.[footnoteRef:58] [55:  Fortner v. DeJoy, No. 2:19-CV-01409-NAD, 2022 WL 4591647, at *25 (N.D. Ala. Sept. 29, 2022), aff'd sub nom. Fortner v. Brennan, No. 22-13688, 2023 WL 8813574 (11th Cir. Dec. 20, 2023).]  [56:  Id. at *23-24.]  [57:  Id. at *24.]  [58:  Id. ] 

Plaintiff’s allegations fall short of the facts in Monoghan and Fortner and therefore do not meet the Burlington Northern standard. In Monoghan, the court reasoned that the Burlington Northern standard was met because the retaliatory acts in question included direct threats to the plaintiff’s person and job security and were made by a supervisor.[footnoteRef:59] Here, the alleged retaliatory conduct was performed by several different faculty members, only one of which was Plaintiff’s supervisor, Riley.[footnoteRef:60] But even the conduct attributed to Riley did not rise to the level of threatening Plaintiff’s job security or person. Therefore, a reasonable worker would not have been dissuaded from making or supporting a charge of discrimination by the alleged conduct. And in fact, the Plaintiff was not dissuaded from making a complaint of discrimination to WMI HR in January 2024 or from filing an EEOC complaint in August 2024. A reasonable worker, much like Plaintiff, would not have been dissuaded from making a complaint either. Distinguishing the facts of Fortner from Monoghan, the Fortner court specifically discussed (1) a lack of threats and profanity and (2) the fact that the disciplinary actions recommended to the plaintiff were justified by undisputed issues with the plaintiff’s performance.[footnoteRef:61] Like the plaintiff in Fortner, Plaintiff was not subjected to any threats to her person or job and the only profanity she was subjected to was one instance of “bitch” found in a single student evaluation.[footnoteRef:62] Additionally, like the disciplinary actions in Fortner, the adverse employment actions that Plaintiff experienced were justified by the feedback in her course evaluations and the availability of department professors.[footnoteRef:63] Because Plaintiff was not subjected to treatment that would have dissuaded a reasonable worker from making or supporting a charge of discrimination, she cannot establish the adverse employment action element of retaliation. [59:  955 F.3d at 863.]  [60:  The retaliatory conduct allegedly committed by non-supervisory faculty members and students consists of remarks on perceptions of the Plaintiff as socially combative and the content of her courses. These alleged comments are at best “trivial slights” which are not actionable under Title VII. Id. at 860. Therefore, these trivial remarks, which were not even made by individuals with supervisory authority over Plaintiff, are insufficient to qualify as part of a retaliatory hostile work environment. Id.]  [61:  No. 2:19-CV-01409-NAD, 2022 WL 4591647, at *24.]  [62:  Id.]  [63:  Id.] 






b. Plaintiff cannot establish causation between her protected Title VII activity and the alleged retaliatory acts under Babb.

The acts which allegedly comprised the hostile work environment were not caused by Plaintiff’s participation in Title VII protected activity. In Babb v. Secretary, Department of Affairs, the Eleventh Circuit clarified the causation standard for Title VII claims; they ruled that to prove causation, a plaintiff must establish that the adverse employment decision in question was tainted by discriminatory considerations (the Babb standard hereafter).[footnoteRef:64] In other words, the protected characteristic, or in this case Plaintiff's participation in a protected activity, must be the but-for cause of the alleged differential treatment for a successful claim.[footnoteRef:65] [64:  Babb v. Sec'y, Dep't of Veterans Affs., 992 F.3d 1193, 1204-5 (11th Cir. 2021).]  [65:  Id.] 

In Buckley v. Secretary of Army, the Eleventh Circuit held that the plaintiff, a black female, presented enough evidence to create a jury question about the Babb standard.[footnoteRef:66] The Buckley court cited as particularly persuasive evidence of a plaintiff’s supervisor’s: (1) stated intent to “get” the plaintiff, (2) making of a race-related remark to the plaintiff,[footnoteRef:67] and (3) failure to address a scheme perpetrated by two other doctors designed to cause white male patients to complain about the plaintiff.[footnoteRef:68] These facts, the court reasoned, could allow a reasonable jury to infer that her superior’s aggressive pursuit of a HIPAA violation against the plaintiff was tainted by racial animus, therefore satisfying the Babb standard.[footnoteRef:69] [66:  Buckley v. Sec'y of Army, 97 F.4th 784, 796 (11th Cir. 2024).]  [67:  The plaintiff’s supervisor asked her about whether all her children had the same father, invoking a racial stereotype that Black women have children with multiple partners. Id.]  [68:  Id.]  [69:  Id.] 

The plaintiff in Buckley provided evidence of her supervisor’s stated intent, discriminatory remarks, and failure to address systemic injustice.[footnoteRef:70] Plaintiff’s case lacks any such facts which could persuade a reasonable jury that the alleged conduct was tainted by a retaliatory animus. Plaintiff has not produced any evidence which suggests that her courses or temporary office assignment were tainted by retaliatory intent beyond mere speculation. Riley, on the other hand, has explained that STMI was assigned to Hayes to help Plaintiff adjust to her courseload, that her temporary office was assigned randomly, and that Plaintiff was reassigned to Intro to Philosophy to accommodate the return of a tenured professor from sabbatical. Plaintiff has not offered any evidence of Riley making discriminatory remarks toward her other than calling Plaintiff a “little lady,” a southern term of endearment, and allegedly criticizing her confrontational approach to students and faculty at a private barbeque. These statements do not possess the same discriminatory character as the race-related remark posed to the plaintiff in Buckley.[footnoteRef:71] Plaintiff offers no evidence of Riley failing to address systemic injustice at WMI. In fact, after Plaintiff brought Carr’s encouragement of cadets to avoid taking her classes to Riley’s attention, he immediately spoke with Carr and told him to stop. After this, Plaintiff did not experience any other incidents of faculty demeaning her teaching in front of cadets from Carr, nor any other faculty members. Because Plaintiff cannot point to any evidence the alleged adverse employment actions were tainted with retaliatory animus, she cannot establish the causation element of retaliation. [70:  Id.]  [71:  Id.] 

II. PLAINTIFF IS BARRED FROM RECOVERY BY THE FARAGHER-ELLERTH AFFIRMATIVE DEFENSE

The Faragher-Ellerth affirmative defense bars plaintiffs from recovering on hostile work environment claims against employers under Title VII.[footnoteRef:72] The Eleventh Circuit applies this defense on summary judgment when (1) the employer exercised reasonable care to prevent and promptly correct harassment, and (2) the employee unreasonably failed to take advantage of preventive or corrective opportunities provided by the employer.[footnoteRef:73] The defense is unavailable where the employee suffered a tangible employment action like a pay decrease or termination.[footnoteRef:74] Here, WMI satisfies both elements of the Faragher-Ellerth defense, and Plaintiff has not established that Plaintiff experienced a tangible employment action which would bar the use of this affirmative defense.  [72:  Faragher v. City of Boca Raton, 524 U.S. 775, 780 (1998); Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, 765 (1998).]  [73:  Dearth v. Collins, 441 F.3d 931, 935-36 (11th Cir. 2006); Frederick v. Sprint/United Mgmt. Co., 246 F.3d 1305, 1313 (11th Cir. 2001).]  [74:  Baldwin v. Blue Cross Blue Shield of Ala., 480 F.3d 1287, 1300 (11th Cir. 2007).] 

a. WMI exercised reasonable care to prevent and correct harassment through its Anti-Discrimination and Harassment Policy.
 
In Faragher v. City of Boca Raton, The United States Supreme Court held that “[i]t would therefore implement clear statutory policy and complement the Government’s Title VII enforcement efforts to recognize the employer’s affirmative obligation to prevent violations and give credit here to employers who make reasonable efforts to discharge their duty.”[footnoteRef:75] Employers can meet their burden to exercise reasonable care to prevent harassment by instating an anti-harassment policy.[footnoteRef:76] The Eleventh Circuit has recognized that this element of reasonable care is satisfied when an employer maintains and disseminates anti-harassment policies, provides effective complaint procedures, and promptly investigates and remedies reported misconduct.[footnoteRef:77]  [75:  See 524 U.S. at 806. ]  [76:  Madray v. Publix Supermarkets, Inc., 208 F.3d 1290, 1298 (11th Cir. 2000), citing Faragher, 524 U.S. at 807; Burlington Indus., 524 U.S. at 765.]  [77: 77 Dearth v. Collins, 441 F.3d 931, 935 (11th Cir. 2006); Madray, 208 F.3d at 1297-98.] 

In Dearth v. Collins, the Eleventh Circuit upheld summary judgment where the employer had a written sexual harassment policy in its employee handbook and took reasonable steps to prevent and address harassment.[footnoteRef:78] In Madray v. Publix Supermarkets, Inc., the court found that this element was satisfied because the employer not only implemented an anti-harassment policy, but also promptly acted on the plaintiff’s formal complaint.[footnoteRef:79] The Defendant required employees report harassing behavior to specific supervisors and listed their named and phone numbers.[footnoteRef:80] The Court held that once an employer “has promulgated an effective anti-harassment policy and disseminated that policy and associated procedures to its employees, then ‘it is incumbent upon the employees to utilize the procedural mechanisms established by the company specifically to address problems and grievances.”[footnoteRef:81] [78:  441 F.3d at 935.]  [79:  208 F.3d 1290, 1298 (11th Cir. 2000).]  [80: Id. at 1300. ]  [81:  Id. quoting Farley v. American Cast Iron Pipe, 115 F.3d 1548, 1554 (11th Cir. 1997).] 

Here, WMI, like the employers in Dearth and Madray, implemented and maintained anti-harassment and discrimination policies. Plaintiff received the same onboarding training as all employees of WMI, including a day-long HR orientation.[footnoteRef:82] Unlike the employer in Faragher who failed to disseminate its sexual harassment policy among employees[footnoteRef:83], Plaintiff was shown how to access the online HR library cataloged in alphabetical order that contained the anti-discrimination and harassment policy and complaint and grievance procedures.[footnoteRef:84] During this same orientation, Plaintiff was also given the HR email to submit any complaints.[footnoteRef:85] Plaintiff later utilized this same email to submit her initial HR complaint on January 3, 2024.[footnoteRef:86] Like the employer in Dearth who immediately investigated Plaintiff‘s claim of sexual harassment[footnoteRef:87], WMI promptly investigated Plaintiff’s formal complaint on January 23, 2024, a date of Plaintiff’s choosing.[footnoteRef:88] HR interviewed Riley, and concluded that while some faculty comments were inappropriate, no evidence supported the finding that Riley failed to implement the Anti-Discrimination and Harassment Policy or to take corrective action where necessary.[footnoteRef:89] This process demonstrates that WMI had the appropriate policies in place to prevent harassment and discrimination, that Plaintiff knew of these procedures, and that Riley, acting on behalf of WMI, actively enforced them when Plaintiff brought any issues to his attention.  [82:  See Shepard Dep., 2:21-3:16; Tucker Dep., 3:1-23.]  [83:  Faragher, 524 U.S. at 782. ]  [84: See Shepard Dep., 2:21-3:16; Tucker Dep., 3:1-23. Human Resource Library Index, Exhibit 1; Anti-Harassment and Discrimination Policy, Exhibit 2. ]  [85:  Tucker Dep., 3:19-23.]  [86:  See L. Shepard, email to R. Tucker, Jan. 3, 2024, Exhibit 12.]  [87:  Dearth, 441 F.3d at 936.]  [88:  Id. ]  [89:  See Human Resources Investigation Report, Exhibit 13-A. ] 

b. Plaintiff failed to utilize WMI’s preventive and corrective opportunities.

A defendant’s assertion of the Faragher-Ellerth defense is upheld when a plaintiff unreasonably fails to report harassment or otherwise take advantage of corrective measures provided by the employer. In Dearth v. Collins, the court accepted the defense because the Plaintiff failed to report the alleged harassment during employment, waiting until after her termination.[footnoteRef:90] The court deemed Plaintiff’s actions to be unreasonable.[footnoteRef:91] Similarly, in Frederick v. Spirit/United Mgmt. Co., the Eleventh Circuit emphasized that the burden rests with the employer to prove both elements of the Faragher-Ellerth defense, but where an employee neglects to use established complaint procedures, summary judgment is appropriate.[footnoteRef:92]  [90:  441 F.3d at 936 n. 6.]  [91:  Id. at 936. ]  [92:  246 F.3d at 1315-16. ] 

Here, Plaintiff repeatedly failed to report alleged incidents of harassment.[footnoteRef:93] For example, Plaintiff alleges two professors made negative comments about her but did not report the comment to Riley.[footnoteRef:94] Plaintiff alleges that Professor Beau Hayes made disparaging comments to her at the July 2023 department meeting and again chose not to report these comments to Riley.[footnoteRef:95]  She claims that Professor Carr and Beau continued sneering at her and whispering about her when she passed them but never brought this, or any other concerns, to Riley’s attention.[footnoteRef:96] When she did voice concerns of gender discrimination during the January 9, 2023, faculty meeting, she failed to follow the chain of command protocol outlined in the Anti-Discrimination and Harassment Policy and did not lodge a formal HR complaint until a year later.[footnoteRef:97] When Plaintiff did bring complaints to Riley and HR, they were adequately and promptly addressed.[footnoteRef:98] For example, when Plaintiff came to Riley about inappropriate comments made by Carr to cadets about her courses, Riley immediately addressed the issue with Carr in accordance with HR protocol.[footnoteRef:99] Again, when HR investigated Plaintiff’s allegations after she made a formal complaint in January 2024, Plaintiff ignored an offer to participate in a mediation with Riley.[footnoteRef:100] Plaintiff’s failure to engage with WMI’s corrective procedures, combined with her rejection of mediation, constitutes an unreasonable failure to mitigate. Therefore, summary judgment is appropriate.  [93:  See Shepard Dep., 12:10-26, 15:20-16:11, 17:12-24,18:7-19:14.]  [94:  Id. 12:12-22. ]  [95:  Id. 15:21-16:6.]  [96:  Id. 17:10-18.]  [97:  Id. at 10:12-21; Riley Dep., 6:13-7:10; Anti-Harassment and Discrimination Policy, Exhibit 2.
]  [98:  See Shepard Dep., 7:7-26, 14:16-15:7, 16:19-17:11, 20:15-21:19, 24:5-20.]  [99: See Riley Dep. 12:11-13:1; Anti-Harassment and Discrimination Policy, Exhibit 2.]  [100:  See L. Townsend, email to L. Shepard, Feb. 19, 2024, Exhibit 13; Shepard Dep., 25:5-10. ] 

c. WMI did not take any tangible employment action to establish liability and the Faragher-Ellerth defense is proper.

Summary judgment under the Faragher-Ellerth defense is warranted when the plaintiff has not offered proof of any tangible employment actions against them and the Employer establishes both elements of the defense.[footnoteRef:101] The Supreme Court defines a tangible employment action as a “significant change in employment status,” including “hiring, firing, failing to promote, reassignment with significantly different responsibilities, or a decision causing a significant change in benefits.”[footnoteRef:102] Under Vance v. Ball State Univ.[footnoteRef:103], a “supervisor” must have the authority to hire, fire, promote, or discipline an employee.  [101:  Dearth, 441 F.3d at 936; Frederick, 246 F.3d at 1313; Baldwin, 480 F.3d at 1300.]  [102:  Ellerth, 524 U.S. at 761. ]  [103:  570 U.S. 421, 435-36 (2013)] 

Plaintiff failed to identify any tangible employment action taken by Riley that would bar the Faragher-Ellerth defense. In fact, Plaintiff stated that in the summer of 2023, none of her job responsibilities had changed.[footnoteRef:104] Plaintiff identifies only course assignments, office relocation, and social exclusion as adverse actions attributable to her employer.[footnoteRef:105] Riley‘s supervisory role over these actions do not rise to the level of tangible employment action described by the Supreme Court and Vance. Course assignments are routine administrative decisions that do not fundamentally alter employments status or pay. Plaintiff’s relocation to Hammond Hall was temporary and caused by construction that affected multiple faculty members.[footnoteRef:106] Exclusion from informal social gatherings does not constitute an employment action under Title VII.  [104:  Shepard Dep., 15:18-19.]  [105:  See Complaint ¶ 20-22, 28-29, 31-33.]  [106:  M. Riley, email to Phil. Dept. ALL, Dec. 31, 2023, Exhibit 9.] 





CONCLUSION

For the foregoing reasons, Defendant’s Motion for Summary Judgment should be granted as a matter of law. Plaintiff failed to establish a prima facie case of a retaliatory hostile work environment. Furthermore, WMI is shielded from liability under the Faragher-Ellerth defense.
WHEREFORE, Defendant, WMI, respectfully requests that this Honorable Court grant its Motion for Summary Judgment, dismiss Plaintiff’s Complaint with prejudice, award Defendant its costs and reasonable attorneys’ fees, and grant such further relief that this Court deems just and proper.

Date: September 1, 2025				Respectfully submitted,

By Counsel: /s/ J. A., Esq.            
Westmoor Military Institute 
J. A., Esq. 
J. B., Esq.
J & J, PLC
1401 61st Street S
Gulfport, FL 33707
Phone: (555) 555-5555 
Email: jandjattorneys@nptc.com
Attorneys for Defendant 
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