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[bookmark: _Toc207634467][bookmark: dabmch_39]INTRODUCTION
[bookmark: dabmch_40]	This Court should deny Westmoor Military Institute’s (“Defendant” or “the Institution”) Motion for Summary Judgment. Dr. Louise Shepard has adequately shown a prima facie case for a retaliatory hostile work environment claim, and despite Defendant’s failure to take reasonable care in effectively disseminating a valid anti-harassment policy, Dr. Shepard still promptly complied with its reporting procedures.
[bookmark: _Toc207634468][bookmark: dabmch_41]STATEMENT OF FACTS
[bookmark: dabmch_42]	Dr. Shepard began working as a Philosophy professor at the Institution in June 2022. Within the next two years, Defendant’s employees subjected her to sexist comments, demoted her, and moved her office across campus into an uninhabitable building. This caused Dr. Shepard to resign from her position and file this lawsuit.
[bookmark: dabmch_43]Dr. Shepard’s Military and Educational Background
[bookmark: dabmch_44]	After receiving her bachelor’s degree in philosophy in 2009, Dr. Shepard enlisted in the U.S. Army. (Shepard Dep. 019:19–23.) She earned an honorable discharge following several years as a combat sergeant in Afghanistan. (Id. 019:23–24.) In 2015, Dr. Shepard obtained her master’s in education from the University of Florida (“U.F.”) and began teaching philosophy at Santa Fe College. (Id. 019:26–020:1–7.) She earned her Ph.D. in Philosophy in 2021. (Id. 020:2–4.)
[bookmark: dabmch_45]	Over a decade of teaching and military experience inspired Dr. Shepard to apply for a position at Defendant’s Philosophy Department. (Id. 020:8–14.) The Department’s supervisor, Mark Riley, was so impressed with Dr. Shepard’s interview that he assigned her to teach two introductory courses and an upper-level course beginning in August of 2022. (Riley Dep. 047:8–12.) 
[bookmark: dabmch_46]Defendant’s History of Gender Discrimination
[bookmark: dabmch_47]	Up until 1989, Defendant excluded female students. (Shepard Dep. 024:5–6.) Although this policy has since been corrected, several current faculty members––including Riley––were students during Defendant’s segregated enrollment. (Id. 024:6–8, Riley Dep. 044:20–22.) This history has led to the formation of a “boys club” among students and faculty. (Shepard Dep. 024:7–16; Montgomery Dep. 066:18–19.)
[bookmark: dabmch_48]Dr. Shepard was predictably excluded from this “boys club.” (Shepard Dep. 024:3.) Riley introduced Dr. Shepard to cadets and faculty as the “newest little lady on campus,” making Dr. Shepard and others feel distinctly uncomfortable. (Id. 023:11–14; Riley Dep. 047:24–26; Montgomery Dep. 068:7–9.) Two professors assumed she served as a nurse in Afghanistan, not a combat sergeant. (Shepard Dep. 022:13–15.) One recent hire, Professor Beau Hayes, even made his thoughts on women at the Institution clear by telling Dr. Shepard, “This school really went downhill in 1989. Same could be said for faculty.” (Id. 027:10–13.)
[bookmark: dabmch_49]At the conclusion of the Fall 2022 semester, Dr. Shepard expressed her concerns to Riley about Defendant’s treatment of female faculty members, but Riley was dismissive. (Id. 025:21–25; Riley Dep. 048:14–23.) Riley also denied Dr. Shepard’s request to take on an additional upper-level course, despite generally positive student reviews after her first semester. (Shepard Dep. 026:2–9.)
[bookmark: dabmch_50]The Anti-Harassment Policy
[bookmark: dabmch_51]	In August 2007, Defendant created a one-page anti-harassment policy (the “Policy”), which briefly states that harassment is prohibited, and any misconduct “must be reported.” (Ex. 2.) Besides the Human Resources (“HR”) email address and phone extension, no other names, phone numbers, or email addresses are given. (See id.) 
[bookmark: dabmch_52]	To locate the Policy, employees must navigate to the Institution’s HR library page, a repository consisting of three full pages of links and hundreds of documents. (Ex. 1; Shepard Dep. 021:6–7.) All Defendant did was provide the HR library page link without ever acknowledging the Policy. (Tucker Dep. 061:7–8.) No one provided Dr. Shepard a physical copy of the Policy. (Shepard Dep. 021:12–15.)
[bookmark: dabmch_53]The Faculty Meeting
[bookmark: dabmch_54]On January 9, 2023, Dr. Shepard attended the first faculty meeting of the Spring 2023 semester where she was scheduled to deliver a presentation. (Shepard Dep. 027:20–23.) All faculty, department chairs, college presidents, and administration were present. (Id.) During Dr. Shepard’s presentation, attendees appeared intrigued. (Id.) However, once Dr. Shepard began discussing her plan to invite female leaders as speakers, the senior male faculty members rolled their eyes, started snickering, and began scrolling through their phones. (Id. 028:2–11.)
[bookmark: dabmch_55]Dr. Shepard switched topics to confront the deeper issue. (Id. 028:13–16.) Dr. Shepard called out the faculty’s discriminatory acts towards women. (Id. 028:18–21.) Her complaints were met with hostility. (Id. 028:22–24.) Riley visibly turned red with anger upon hearing her allegations. (Shepard Dep. 027:26–028:1; Montgomery Dep. 069:3–4.)
[bookmark: dabmch_56]Defendant’s Retaliation Against Dr. Shepard
[bookmark: dabmch_57]	In June 2023, Riley informed Dr. Shepard that Hayes, a less experienced professor, would be teaching the upper-level course Dr. Shepard had requested to teach. (Shepard Dep. 026:2–9, 032:18–20, 033:8–13.) At the start of the semester, Riley again introduced Dr. Shepard as a “little lady” to the cadets. (Id. 034:9.) Afterwards, Dr. Shepard had to report a senior male faculty member, Professor Carr, for talking poorly about her to her students. (Id. 034:23–0:35:6.) At another point, Riley failed to send out an announcement that Dr. Shepard would be hosting a panel. (Id. 036:6).
[bookmark: dabmch_58]At the end of the Fall 2023 semester, Riley relocated Dr. Shepard to an office in Hammond Hall, the oldest building at the Institution. (Id. 039:9–17.)  This deteriorating and hazardous building was plagued by asbestos, mildew, and rodent infestations. (Id. 040:3–10, Montgomery Dep. 070:26–071:1–4.) Defendant contends that this assignment was random, but Riley placed himself, Hayes, and Carr in adjacent offices in the newest building on campus. (Shepard Dep. 039:6–13). 
[bookmark: dabmch_59][bookmark: dabmci_760773ff2cc94ef7807249cb8a6123f3][bookmark: dabmen_760773ff2cc94ef7807249cb8a6123f3][bookmark: dabmci_de2e28f4f0564250bfc8396cbb3453fa][bookmark: dabmen_de2e28f4f0564250bfc8396cbb3453fa]	The final straw for Dr. Shepard was when the Spring 2024 semester began. Riley abruptly removed the upper-level course Dr. Shepard had been originally hired to teach from her teaching schedule. (Id. 040:22–26.) Riley instead assigned Dr. Shepard a second introductory class, leaving her without any advanced courses. (Id. 041:1–3.)
[bookmark: dabmch_60]Dr. Shepard Takes Prompt Action
[bookmark: dabmch_61][bookmark: dabmci_5b74f3c3bd0e4fbea2a79ef6d89f86b3][bookmark: dabmen_5b74f3c3bd0e4fbea2a79ef6d89f86b3][bookmark: dabmci_201de80f0c304aaeb49e3a35edaef217][bookmark: dabmen_201de80f0c304aaeb49e3a35edaef217]	After being relocated and removed from teaching upper-level courses, Dr. Shepard filed a retaliation complaint by contacting the HR email address. (Id. 041:4–8.) When Rollins Tucker, an HR employee, eventually responded, Dr. Shepard set a meeting for January 23, 2024. (Shepard Dep. 041:10–13.) This meeting took place before Dr. Shepard learned Tucker and Riley were long-time friends. (Id. 031:7–9, 042:4–11.) Ultimately, HR determined no retaliation occurred. (Ex. 13.) Dr. Shepard was offered to participate in mediation to address any ongoing or future concerns, although Defendant ascribed to itself the power to select a so-called “neutral” mediator. (Id.) Dissuaded by Defendant’s treatment of her, Dr. Shepard dismissed this mediation and instead began seeking new employment. (Shepard Dep. 042:14–16.) On April 22, 2024, Dr. Shepard accepted a position as an assistant professor at The University of the South, where she currently teaches. (Id. 019:6 –16.) 
[bookmark: _Toc207634469][bookmark: dabmch_62]ARGUMENT
[bookmark: dabmch_63]Dr. Shepard’s claim survives summary judgement because she has shown a prima facie case of retaliatory hostile work environment. Riley’s demotion and relocation of Dr. Shepard amount to materially adverse employment actions. While Defendant has alleged non-retaliatory reasons for these actions, the statements and conduct of its faculty prove a causal connection between Dr. Shepard’s protected speech and Defendant’s treatment. Additionally, Defendant fails to meet its burden in satisfying the elements of Faragher-Ellerth affirmative defense because Dr. Shepard promptly reported harassment utilizing Defendant’s Policy, even when Defendant did not rigorously enforce, distribute, or specify its complaint procedures. 
I. [bookmark: _Toc207634470][bookmark: dabmch_64]Dr. Shepard Has Shown a Prima Facie Case for Retaliatory Harassment Because Defendant’s Employees Made an Example Out of Her for Speaking Out Against Gender Discrimination.
[bookmark: dabmch_65][bookmark: dabmci_7a0efcf9cf5b49689e80a4aee8e4f98d][bookmark: dabmen_7a0efcf9cf5b49689e80a4aee8e4f98d][bookmark: dabmci_e4d0b51e64fb4b6fa8f267804974e1a9][bookmark: dabmen_e4d0b51e64fb4b6fa8f267804974e1a9]An employer is liable under Title VII of the Civil Rights Act when he retaliates against an employee that has spoken out against unlawful employment practices. 42 U.S.C. § 2000e—3(a). To make a prima facie showing of retaliation, Ms. Shepard need only show “(1) she engaged in conduct protected by Title VII; (2) she suffered an adverse employment action; and (3) there is some causal relationship between the two events.” Johnson v. Miami-Dade County, 948 F.3d 1318, 1325 (11th Cir. 2020). For the purposes of its motion, Defendant has conceded the first element; it is undisputed that Ms. Shepard engaged in protected conduct when she spoke out against Defendant’s history of gender discrimination during a work meeting. (R. 003, Stip. 9; Shepard Dep. 028:21–24.)
A. [bookmark: _Toc207634471][bookmark: dabmch_66]Dr. Shepard Suffered an Adverse Employment Action in Response to Her Complaints of a Hostile Work Environment.
[bookmark: dabmch_67][bookmark: dabmci_a4d64cece5424ef593f4f24f9c42aefb][bookmark: dabmen_a4d64cece5424ef593f4f24f9c42aefb][bookmark: dabmci_4c04bf2957ba461db211197ce4c87b7a][bookmark: dabmen_4c04bf2957ba461db211197ce4c87b7a][bookmark: dabmci_b368d650e3cb439aad9e02c855fb099a][bookmark: dabmen_b368d650e3cb439aad9e02c855fb099a]A plaintiff suffers a materially adverse employment action when such action “well might have dissuaded a reasonable worker from making or supporting a charge of discrimination.” Burlington N. & Santa Fe Ry. Co. v. White, 548 U.S. 53, 68 (2006) (quotations omitted). The employment action need not rise to the level of a tangible employment action—for example, termination, demotion, or suspension. Monaghan v. Worldpay US, Inc., 955 F.3d 855, 861–62 (11th Cir. 2020). So long as a reasonable person under similar circumstances would view the action as materially adverse, a plaintiff satisfies this element. Jefferson v. Sewon Am., Inc., 891 F.3d 911, 921 (11th Cir. 2018).
1. [bookmark: _Toc207634472][bookmark: dabmch_68]Defendant Created a Hostile Work Environment in Response to Dr. Shepard’s Protected Conduct.

[bookmark: dabmch_69][bookmark: dabmci_7bc10a6a9bd3432e83966fec1dcded39][bookmark: dabmen_7bc10a6a9bd3432e83966fec1dcded39][bookmark: dabmci_738f4ac0c2cc4693b86c8aa1e13925e8][bookmark: dabmen_738f4ac0c2cc4693b86c8aa1e13925e8]	Mistreatment amounting to a hostile work environment is actionable when based on retaliation for protected conduct. Monaghan, 955 F.3d at 861. A hostile work environment is one that is frequently discriminatory, severe, physically threatening or humiliating, and unreasonably interferes with an employee’s work performance. Terry v. Laurel Oaks Behavioral Health Ctr., Inc., 1 F.Supp.3d 1250, 1265 (M.D. Ala. 2014).
[bookmark: dabmch_70][bookmark: dabmci_a96e91d615f34ed1896db356967d51d1][bookmark: dabmen_a96e91d615f34ed1896db356967d51d1][bookmark: dabmci_a7dabc2eb37943db9aac8367b352dc5d][bookmark: dabmen_a7dabc2eb37943db9aac8367b352dc5d][bookmark: dabmci_810058d18b3947d292323ed23489fafe][bookmark: dabmen_810058d18b3947d292323ed23489fafe]After the plaintiff in Monaghan reported racist, sexist, and ageist comments her supervisor was making, she was told to “watch herself” or else she would be “blackballed” at work. Monaghan, 955 F.3d at 858. This level of hostility, despite no actual employment action, was sufficient for the plaintiff to file a retaliatory harassment claim; no reasonable employees would have been dissuaded from supporting similar discrimination complaints after witnessing such hostility. Id. at 863.
[bookmark: dabmch_71][bookmark: dabmci_4ef4cb1ff6e64060b42c5c0ddd881904][bookmark: dabmen_4ef4cb1ff6e64060b42c5c0ddd881904][bookmark: dabmci_e0b38b7f321049b6b6add8b0e027690b][bookmark: dabmen_e0b38b7f321049b6b6add8b0e027690b]Here, Defendant’s retaliation against Dr. Shepard constitutes an adverse employment action. Defendant engendered a hostile work environment after Dr. Shepard called out Defendant’s history of gender discrimination at a faculty meeting. Professors called Dr. Shepard a “social justice warrior” (Shepard Dep. 029:21,) laughed at her during meetings (Id. 030:19,) and talked poorly about her to her students (Id. 029:7–12.) Like the Monaghan plaintiff, Dr. Shepard was met with embarrassment and ridicule. See 955 F.3d at 861. Moreover, newer male faculty members were given positions that Dr. Shepard had previously been denied on the basis that she was “too inexperienced” (Shepard Dep. 032:21–23), similarly to how the Monaghan plaintiff was “blackballed.” See 955 F.3d at 858.
2. [bookmark: _Toc207634473][bookmark: dabmch_72]Defendant Altered the Conditions of Dr. Shepard’s Employment By Stripping Her of Upper-Level Classes and Relocating Her to a Grotesque Building.
[bookmark: dabmch_73][bookmark: dabmci_29339d0db55e48e58acb9f27db913818][bookmark: dabmen_29339d0db55e48e58acb9f27db913818][bookmark: dabmci_ee3230d893124c06bdc55436e48f5530][bookmark: dabmen_ee3230d893124c06bdc55436e48f5530][bookmark: dabmci_adcb143c45cb4fb783f54d18f3dc6b5c][bookmark: dabmen_adcb143c45cb4fb783f54d18f3dc6b5c][bookmark: dabmci_1f4b4a8ea7a0439b948c967ca705b963][bookmark: dabmen_1f4b4a8ea7a0439b948c967ca705b963]	Negatively altering one’s conditions of employment is materially adverse. Chapter 7 Trustee v. Gate Gourmet, Inc., 683 F.3d 1249, 1260 (11th Cir. 2012). In Chapter 7 Trustee, after an employer learned that an employee filed a complaint regarding the lack of accommodation provided to pregnant employees, the employer modified a job offer that the employee had previously received by making it conditional on the employee’s complaint withdrawal. Id. Although this modification did not affect the employee’s pay, status, or position, the Eleventh Circuit found that it was materially adverse because the employer modified the conditions of the employee’s work. Id. 
[bookmark: dabmch_74][bookmark: dabmci_0ce838eda1b448498fb74f2f5b06e69d][bookmark: dabmen_0ce838eda1b448498fb74f2f5b06e69d][bookmark: dabmci_c2008759a3ba45a488c18dc6b4697447][bookmark: dabmen_c2008759a3ba45a488c18dc6b4697447][bookmark: dabmci_d27ff68b5c2449719ecfc1d0119dfde0][bookmark: dabmen_d27ff68b5c2449719ecfc1d0119dfde0]Here, Defendant’s retaliation altered the conditions of Dr. Shepard’s employment when Defendant removed her upper-level course and relocated her to Hammond Hall. Like in Chapter 7 Trustee, Dr. Shepard’s original assignment––two introductory courses and an upper-level course––was modified following Dr. Shepard’s January 9, 2023 statements. See 683 F.3d at 1260. Dr. Shepard was removed from teaching the courses she was hired to teach––a significant alteration to her duties. (Shepard Dep. 041:2–3.) Moreover, Dr. Shepard was relocated to an office with asbestos, mildew, and a rat infestation. (Shepard Dep. 6–10.) Any reasonable employee could see that Defendant was making an example out of Dr. Shepard’s activity. See Jefferson, 891 F.3d at 921. 
B. [bookmark: _Toc207634474][bookmark: dabmch_75]Dr. Shepard’s Conduct and Defendant’s Adverse Employment Action are Directly Related.
[bookmark: dabmch_76][bookmark: dabmci_5749d94e32fe4a21a754a663dfff4aa5][bookmark: dabmen_5749d94e32fe4a21a754a663dfff4aa5][bookmark: dabmci_a5f5eb87b73a45d6bc0f57b8fe93c384][bookmark: dabmen_a5f5eb87b73a45d6bc0f57b8fe93c384][bookmark: dabmci_2121dff39f804392b8a0030ec3223eb0][bookmark: dabmen_2121dff39f804392b8a0030ec3223eb0][bookmark: dabmci_1340b5a2aaa4493bb6061d3ad427f58c][bookmark: dabmen_1340b5a2aaa4493bb6061d3ad427f58c][bookmark: dabmci_38fa553592fe4469a9226d127126a937][bookmark: dabmen_38fa553592fe4469a9226d127126a937][bookmark: dabmci_3486bbf3f3ea4388891652b8af23ffab][bookmark: dabmen_3486bbf3f3ea4388891652b8af23ffab][bookmark: dabmci_490129ee56d9438ca6a1f8934b817593][bookmark: dabmen_490129ee56d9438ca6a1f8934b817593]	The causal link element of a Title VII retaliation claim is a broad one. Goldsmith v. Bagby Elevator Co., 513 F.3d 1261, 1278 (11th Cir. 2008). A plaintiff need only prove that her participation in protected conduct and the adverse employment decision were not completely unrelated. Chapter 7 Trustee, 683 F.3d at 1260. To show some relation, courts look to the temporal proximity between the protected conduct and the adverse employment decision. See Farley v. Nationwide Mut. Ins. Co., 197 F.3d 1322, 1337 (11th Cir. 1999). Plaintiffs can also establish causation by proving a defendant’s knowledge of the protected statement. Goldsmith v. City of Atmore, 996 F.2d 1155, 1163 (11th Cir. 1993). Courts also look at statements that employees made to determine causation. Compare Monaghan, 955 F.3d at 858 (finding causation where defendant’s comments were rooted in ageism and racism), with Tonkyro v. Sec’y, Dep’t of Veterans Affairs, 995 F.3d 828, 838 (11th Cir. 2021) (finding that defendant’s conduct, while disturbing, was not discriminatory because it had nothing to do with plaintiff’s protected characteristics). Given the fact-dependent nature of causation, courts have granted broad leeway to satisfy this element of a retaliatory harassment claim. See Monaghan, 955 F.3d at 861 (“this retaliation standard protects employees more broadly—and is more easily satisfied . . . .”).
1. [bookmark: _Toc207634475][bookmark: dabmch_77]Defendant’s Employees Repeatedly Made Sexist Remarks Towards Dr. Shepard and Made It Unreasonably Difficult to Perform Her Duties.
[bookmark: dabmch_78][bookmark: dabmci_d2d3ed16978540cb81ff81d4673227ea][bookmark: dabmen_d2d3ed16978540cb81ff81d4673227ea]	Because Dr. Shepard has shown that Riley was aware of Dr. Shepard’s January 9, 2023 faculty meeting statements, she has satisfied the causal link of her prima facie case. See Goldsmith, 996 F.2d at 1163 (finding that supervisor being aware of protected speech was enough to “satisfy the causal link requirement”). It is undisputed that Riley was aware of Dr. Shepard’s protected speech. (See Riley Dep. 050:2–6 (“[Dr. Shepard] launched into some speech about Westmoor discrimination against women . . . I was not pleased.”).) Riley was later heard agreeing with faculty members who believed Dr. Shepard needed to be “kept in line.” (Montgomery Dep. 069:21–24.) 
[bookmark: dabmch_79][bookmark: dabmci_24d50922c884413bbe2c7da4a629cbd4][bookmark: dabmen_24d50922c884413bbe2c7da4a629cbd4][bookmark: dabmci_38cd18b0082142efa43b4b61f001d750][bookmark: dabmen_38cd18b0082142efa43b4b61f001d750][bookmark: dabmci_beaf616958834f5c90f701e26ecc1a5f][bookmark: dabmen_beaf616958834f5c90f701e26ecc1a5f]Defendant acted against Dr. Shepard as a direct result of the statements she made during the faculty meeting. Like in Monaghan, the statements of Defendant’s employees reveal that the adverse employment action was retaliatory. See 955 F.3d at 858. Defendant’s treatment of Dr. Shepard during the Fall 2023 semester, which created a pattern endorsing gender discrimination in the workplace, is sufficient evidence of causation. See Farley, 197 F.3d at 1337 (finding that repeated disparate treatment from supervisor was sufficient to prove causation).
2. [bookmark: _Toc207634476][bookmark: dabmch_80]Defendant’s Purported Non-Retaliatory Reasons for Demoting and Relocating Dr. Shepard are Meritless.
[bookmark: dabmch_81][bookmark: dabmci_c4a0827e95714787818d61ffdab2384f][bookmark: dabmen_c4a0827e95714787818d61ffdab2384f][bookmark: dabmci_0e6deca810b04ae08b4de626e978995a][bookmark: dabmen_0e6deca810b04ae08b4de626e978995a][bookmark: dabmci_f075c5c287484d378194206fc6a88b72][bookmark: dabmen_f075c5c287484d378194206fc6a88b72]Where a defendant’s allegedly non-retaliatory excuse defies logic and conflicts with the evidence, it must be ignored. See Goldsmith, 996 F.2d at 1164 (finding that, where plaintiff’s transfer increased expenditures, defendant could not hide behind non-retaliatory “economic reasons”). Even when a defendant’s non-retaliatory reason is legitimate on its face, courts must still scrutinize the believability of it. Farley, 197 F.3d at 1338 (ruling that case should go to jury trial in part because there were issues with the believability of defendant’s non-retaliatory reasons). Rephrased, “disbelief of a defendant’s proffered reasons, together with a prima facie case,” is sufficient to support a finding of retaliation. Combs v. Plantation Patterns, 106 F.3d 1519, 1529 (11th Cir. 1997). 
[bookmark: dabmch_82][bookmark: dabmci_d2516fe4f60543e7b1968af07cc57c0d][bookmark: dabmen_d2516fe4f60543e7b1968af07cc57c0d]Defendant offers a slew of alternative reasons as to why Dr. Shepard was treated as poorly as she was, none of which are supported by the evidence. Dr. Shepard was twice denied an opportunity to teach advanced course on the basis that she––a professor with a decade-long background in military and teaching––was too inexperienced. (Riley Dep. 049:2–4.) Defendant’s excuse is unbelievable because the upper-level class was then given to Professor Hayes, who at the time only had one semester of teaching under his belt. (Shepard Dep. 032:18–25.) This inconsistent reasoning is evidence of causation—Defendant would rather have a professor who believes that the Institution has “really went downhill in 1989” teaching its students, as opposed to Dr. Shepard. See Goldsmith, 996 F.2d at 1164; (Shepard Dep. 027:11–13.)
[bookmark: dabmch_83]	The record is sufficient—Dr. Shepard has a prima facie case for retaliatory harassment. Defendant’s excuses for the behavior of its employees cannot stand on its own, creating a genuine issue of material fact that needs to be scrutinized. At this summary judgment posture, Dr. Shepard’s case deserves to go to a jury trial.
II. [bookmark: _Toc207634477][bookmark: dabmch_84]This Court Should Deny Summary Judgment Because Defendant Fails to Prove That It Is Shielded from Liability Under the Faragher-Ellerth Affirmative Defense.

[bookmark: dabmch_85][bookmark: dabmci_dd02d54b87c243c998dfc3408d91cc08][bookmark: dabmen_dd02d54b87c243c998dfc3408d91cc08][bookmark: dabmci_128c5cb83fab4e0387498d1a8ecef5da][bookmark: dabmen_128c5cb83fab4e0387498d1a8ecef5da]Title VII bars sex-based discrimination that affects terms and conditions of employment. Nurse "BE" v. Columbia Palms W. Hosp. Ltd. P'ship, 490 F.3d 1302, 1308 (11th Cir. 2007). An employee can establish a violation against an employer either through: (1) harassment resulting in a “tangible employment action,” such as discharge, demotion, or undesirable reassignment; or (2) harassment where no “tangible employment action” is taken but which sufficiently alters an employee’s working conditions. Frederick v. Sprint/United Mgmt. Co., 246 F.3d 1305, 1311 (11th Cir. 2001) (citations omitted).  
[bookmark: dabmch_86][bookmark: dabmci_5dbf427201674ef7837ba4469eefb11a][bookmark: dabmen_5dbf427201674ef7837ba4469eefb11a][bookmark: dabmci_fe8857fda01b439481b3ea051a6f5f98][bookmark: dabmen_fe8857fda01b439481b3ea051a6f5f98][bookmark: dabmci_71151b0dbff34f9c967a9e87dcc660f4][bookmark: dabmen_71151b0dbff34f9c967a9e87dcc660f4]When a supervisor engages in harassment resulting in a tangible employment action against the employee, the employer is automatically held vicariously liable. Id. If no tangible employment action occurs, employers may attempt to avoid liability by invoking the Faragher/Ellerth affirmative defense. See Faragher v. City of Boca Raton, 524 U.S. 775, 805 (1998); Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, 765 (1998). 
A. [bookmark: _Toc207634478][bookmark: dabmch_87]Dr. Shepard Suffered an Adverse Tangible Employment Action Through Her Relocation to an Uninhabitable Facility and Loss of Teaching Opportunities.

[bookmark: dabmch_88][bookmark: dabmci_95a6112bd74041388d238bafa64f8ba6][bookmark: dabmen_95a6112bd74041388d238bafa64f8ba6]Defendant cannot avail itself of the Faragher-Ellerth defense because Dr. Shepard’s supervisor, Riley, subjected her to a tangible employment action akin to a demotion. A tangible employment action occurs when there is “a significant change in employment status, such as . . . reassignment with significantly different responsibilities, or a decision causing a significant change in benefits.” Ellerth, 524 U.S. at 571.  
[bookmark: dabmch_89][bookmark: dabmci_9fcd04d907c3449dab214282d95db8ff][bookmark: dabmen_9fcd04d907c3449dab214282d95db8ff][bookmark: dabmci_2e730399096149cc9c956aa62109c90b][bookmark: dabmen_2e730399096149cc9c956aa62109c90b][bookmark: dabmci_cf1c7373b3a54b79a086297bde9717e4][bookmark: dabmen_cf1c7373b3a54b79a086297bde9717e4]Courts recognize that an employee’s office relocation may be a tangible employment action when accompanied by a change in benefits, job responsibilities, or career opportunities. Compare Durham Life Ins. Co. v. Evans, 166 F.3d 139, 153 (3d Cir. 1999) (holding employee’s loss of private office and secretary were tangible actions which directly impacted ability to successfully perform job), with Weber v. Hurtgen, 297 F. Supp. 2d 58, 68 (D.D.C. 2003) (holding employee’s relocation to office with one less window did not constitute tangible harm), and Cox v. Waste Mgmt. of Tex., Inc., 300 S.W.3d 424, 433 (Tex. App. 2009) (holding employee’s offered transfer to another office was not tangible action where no evidence suggested that transfer would have increased commuting time).
[bookmark: dabmch_90]Here, Dr. Shepard’s relocation to Hammond Hall was not a mere inconvenience, nor was it presented as a choice. Critically, she was stripped of the benefits a dignified and safe workplace, as she was exposed to long-term health risks, carcinogens, discomfort, and distraction. (Shepard Dep. 040:3–10, Montgomery Dep. 070:26–071:1–4.) This dramatic decline in her working environment, along with being denied the opportunity to teach upper-level courses in the same semester, was objectively tangible enough to alter the privileges of her employment because it affected her ability to effectively perform her job. (See id. 040:11–13, 041:1–3.)
B. [bookmark: _Toc207634479][bookmark: dabmch_91]Even Assuming No Tangible Employment Action Occurred, Defendant Fails to Satisfy Both Elements Required for the Faragher-Ellerth Affirmative Defense.

[bookmark: dabmch_92][bookmark: dabmci_c0970584a2e54393a7dcf15e4a43707f][bookmark: dabmen_c0970584a2e54393a7dcf15e4a43707f][bookmark: dabmci_c0eab9d9ace24484aceb06856ec285e3][bookmark: dabmen_c0eab9d9ace24484aceb06856ec285e3][bookmark: dabmci_652f3ca64ed34944b8a10cefeef43630][bookmark: dabmen_652f3ca64ed34944b8a10cefeef43630]Even assuming no tangible employment action occurred, Defendant is still vicariously liable because it cannot prove its Faragher-Ellerth affirmative defense. This defense applies in hostile work environment cases and may only shield employers from liability if (1) “the employer exercised reasonable care to prevent and promptly correct harassing behavior” and (2) “the plaintiff employee unreasonably failed to take advantage of any preventative or corrective opportunities provided by the employer, or to otherwise avoid harm.” Faragher, 524 U.S. at 807; Ellerth, 524 U.S. at 765. The burden is on the employer to establish both elements. Frederick, 246 F.3d at 1313. 
1. [bookmark: _Toc207634480][bookmark: dabmch_93]Defendant Did Not Exercise Reasonable Care to Avoid Harassment Because its Anti-Harassment Policy Was Deliberately Vague and Poorly Disseminated.

[bookmark: dabmch_94][bookmark: dabmci_ade322e08f7b466696021412c255a8a8][bookmark: dabmen_ade322e08f7b466696021412c255a8a8][bookmark: dabmci_beb002f153864126b8bd7a2cacdea656][bookmark: dabmen_beb002f153864126b8bd7a2cacdea656][bookmark: dabmci_b7d0fe48b3c4473dbfc46a5dfad373de][bookmark: dabmen_b7d0fe48b3c4473dbfc46a5dfad373de][bookmark: dabmci_9cc8b21e8dd14403920bbd90f92d1499][bookmark: dabmen_9cc8b21e8dd14403920bbd90f92d1499]Regarding the first Faragher-Ellerth element, Defendant did not exercise reasonable care to prevent and correct harassment. Id. at 1314. An employer may demonstrate reasonable care by showing it developed “an effective and comprehensive anti-sexual harassment policy,” which is “thoroughly disseminated,” and to which the employer “demonstrate[s] a commitment to adhering.” Farley v. Am. Cast Iron Pipe Co., 115 F.3d 1548, 1554 (11th Cir. 1997). Importantly, the mere existence of a policy does not automatically satisfy the employer’s burden. Frederick, 246 F.3d at 1314; see also Faragher, 524 U.S. at 808 (denying employer Faragher/Ellerth defense because although employer had anti-harassment policy, it had “entirely failed to disseminate [it]”).  
[bookmark: dabmch_95]Here, Defendant cannot establish reasonable care by hiding behind its defective and poorly-circulated one-page Policy. The complaint procedure is deliberately vague and fails to provide a meaningful avenue for reporting harassment. (See Ex. 2.) While it states that misconduct “must be reported,” it does not clarify to whom complaints should be submitted. (Id.) Although the HR email address and phone extension are listed, the Policy does not specify whether HR––or another department or individual––is responsible for receiving complaints, investigating them, or both. (Id.) 
[bookmark: dabmch_96]The Policy’s broad statement that “[a]n individual who brings such a complaint to the attention of Westmoor . . . will have their claim investigated promptly,” further underscores its ambiguity and the lack of sufficient safeguards. (Id.) By stating complaints go to “Westmoor” as a whole, it suggests that an aggrieved employee’s report could land on anyone’s desk, possibly even their own harasser. Defendant needed to clearly identify specific individuals responsible for handling complaints and/or investigations. But, over the course of eighteen years, Defendant failed to meaningfully improve the Policy, undertaking only one review a decade ago to make minor language adjustments. (Id.) 
[bookmark: dabmch_97][bookmark: dabmci_3f50431242904375b20ed6e56c32c17c][bookmark: dabmen_3f50431242904375b20ed6e56c32c17c][bookmark: dabmci_3d674cfb22da456bbb36e8c14b7c6dbc][bookmark: dabmen_3d674cfb22da456bbb36e8c14b7c6dbc][bookmark: dabmci_6847afbe38244b699a61263a1f8baa7a][bookmark: dabmen_6847afbe38244b699a61263a1f8baa7a][bookmark: dabmci_05de74e609e94b0a81cc98de89e7ed6f][bookmark: dabmen_05de74e609e94b0a81cc98de89e7ed6f][bookmark: dabmci_bc2daaa46aba4744b62118c132e8aa41][bookmark: dabmen_bc2daaa46aba4744b62118c132e8aa41]Additionally, in Eleventh Circuit decisions where employers exercised reasonable care, a clear pattern demonstrates that effective anti-harassment policies provide employees with multiple individuals to report to. See, e.g., Madray v. Publix Supermarkets, 208 F.3d 1290, 1298 (11th Cir. 2000); Baldwin v. Blue Cross/Blue Shield of Ala., 480 F.3d 1287, 1306 (11th Cir. 2021); Coates v. Sundor Brands, Inc., 164 F.3d 1361, 1364 (11th Cir. 1999); Frederick, 246 F.3d at 1315.  Assuming Defendant intended HR to receive complaints, the Policy undermines its own effectiveness by restricting aggrieved employees to a single reporting avenue and thereby leaving them without “reasonable complaint procedures.” Frederick, 246 F.3d at 1314.
[bookmark: dabmch_98][bookmark: dabmci_9de0e780ea3d450e948dd53855afc7fc][bookmark: dabmen_9de0e780ea3d450e948dd53855afc7fc][bookmark: dabmci_c937f8bd0e69487db8eb45cadc472558][bookmark: dabmen_c937f8bd0e69487db8eb45cadc472558][bookmark: dabmci_e0bbfd53050d459f80a9e63661d51b81][bookmark: dabmen_e0bbfd53050d459f80a9e63661d51b81]Defendant also did not “aggressively and thoroughly disseminate[ ] the information in the [P]olicy to its staff.” See Farley, 115 F.3d at 1554. This is not a case where the employee received a copy of the anti-harassment policy upon hiring or was taught about it in any training. See Arnold v. Tuskegee Univ., 212 Fed. Appx. 803, 809 (11th Cir. 2006) (holding employer exercised reasonable care where employee acknowledged receiving copy of policy); see also Farley, 115 F.3d at 1553 (holding employer made reasonable efforts where policy was “unequivocally communicated” to employees in training classes)
[bookmark: dabmch_99][bookmark: dabmci_6e453980ca1e4fdcbff7fc63b47b2265][bookmark: dabmen_6e453980ca1e4fdcbff7fc63b47b2265]In contrast, Defendant took a backseat after creating an incomprehensive Policy and then burying it in the HR library. (See Ex. 1.) Dr. Shepard explained that no one ever physically handed her a copy of the Policy. (Id. 021:4–13.) By merely providing the HR library page’s link––without making it clear to employees the Policy existed therein––Defendant cannot credibly argue that it made the Policy “well-known to employees” or that they “demonstrated a commitment to adhere to [it].” (See Tucker Dep. 061:7–8); Farley, 115 F.3d at 1554. As such, Defendant did not exercise reasonable care in creating, disseminating, or enforcing the Policy, and thereby failed to prevent harassment. 
2. [bookmark: _Toc207634481][bookmark: dabmch_100]Dr. Shepard Took Advantage of Defendant’s Safeguards by Promptly Filing a Complaint to the Email Provided in its Policy.

[bookmark: dabmch_101][bookmark: dabmci_934e20d4a431412491dc9b05af8df18a][bookmark: dabmen_934e20d4a431412491dc9b05af8df18a][bookmark: dabmci_49e4e648118f457b97b45e83d981017d][bookmark: dabmen_49e4e648118f457b97b45e83d981017d][bookmark: dabmci_c480dd169da04d7da3207c71503b24a3][bookmark: dabmen_c480dd169da04d7da3207c71503b24a3][bookmark: dabmci_4372b821519349349a0c17d199762e2e][bookmark: dabmen_4372b821519349349a0c17d199762e2e]Regarding the second Faragher-Ellerth element, Defendant also cannot prove Dr. Shepard unreasonably failed to take advantage of its complaint procedures. See Faragher, 524 U.S. at 807; Ellerth, 524 U.S. at 765. “[T]he employer’s notice of the harassment is of paramount importance [because] if the employer had notice . . . then it is liable unless it took prompt corrective action.” Madray, 208 F.3d at 1299 (internal quotations omitted). Thus, we must assess when Defendant had notice “in order to evaluate the alacrity of its response.” Id.
[bookmark: dabmch_102][bookmark: dabmci_17930db6f1154eaa84464d3c63bb78f6][bookmark: dabmen_17930db6f1154eaa84464d3c63bb78f6][bookmark: dabmci_9675880f68134f37b9de8246d1e8119b][bookmark: dabmen_9675880f68134f37b9de8246d1e8119b][bookmark: dabmci_5843c34b05cd45ab9c38681ea0b34735][bookmark: dabmen_5843c34b05cd45ab9c38681ea0b34735][bookmark: dabmci_6c3d21bd9abf437e97aec362b7c09d7a][bookmark: dabmen_6c3d21bd9abf437e97aec362b7c09d7a]When a policy has been effectively disseminated and unambiguously specifies the reporting procedure, “the employer has, by the policy, itself answered the question of when it would be deemed to have notice . . . .” Id. (internal quotations omitted). For instance, in Madray, a policy provided clear guidance by listing specific contacts, along with their names and phone numbers. Id. at 1300. Because the employees instead reported to unauthorized managers, the employer was not put on notice. Id. 
[bookmark: dabmch_103][bookmark: dabmci_ef275a826e66417ea126ca1b11f998c0][bookmark: dabmen_ef275a826e66417ea126ca1b11f998c0][bookmark: dabmci_6985db3cd4ef4df0b971ad0a1cdbe45c][bookmark: dabmen_6985db3cd4ef4df0b971ad0a1cdbe45c]Here, however, the Policy fails toclearly delineated personnel to report to. See Madray, 208 F.3d at 1299. As such, it failed to clearly communicate when Defendant would be deemed to have notice. See id. Defendant should therefore be considered to have been placed on notice at the meeting on January 9, 2023, attended by all faculty. (Shepard Dep. 027:20–23.) There, Dr. Shepard vocalized her concerns about the Institution’s gender discrimination, listing every instance she had either observed . (Id. 028:13–21.)  
[bookmark: dabmch_104][bookmark: dabmci_42be90969b5842688fcf594ad83fea24][bookmark: dabmen_42be90969b5842688fcf594ad83fea24][bookmark: dabmci_bdcf73eacd864d6fba639e42a25eac10][bookmark: dabmen_bdcf73eacd864d6fba639e42a25eac10][bookmark: dabmci_dd987d72bfbc4b2b8f0a4bbf7ee9ba48][bookmark: dabmen_dd987d72bfbc4b2b8f0a4bbf7ee9ba48]Accordingly, Defendant was reasonably expected to address the issue. The surrounding context of Dr. Shepard’s remarks was sufficient to put Defendant on notice. (See id. 027:20–23); Madray, 208 F.3d at 1300. In that setting, Dr. Shepard “adequately apprise[d] [Defendant] of the dimensions of the problem” and conveyed it was “a problem that required [Defendant’s] attention.” Coates, 164 F.3d at 1365. However, the attendees dismissed Dr. Shepard’s concerns and Defendant made no effort to inquire further. See Kurts v. Chiropractic Strategies Grp., Inc., 481 Fed. Appx. 462 (11th Cir. 2012) (“At a minimum . . . an employer must make it clear that it will investigate the allegations and arrive at a reasonably fair estimate of [the] truth.”) (internal citations omitted); (See Shepard Dep. 028:22–26; Montgomery Dep. 069:3–4.)
[bookmark: dabmch_105][bookmark: dabmci_4af233fb01a34fb0a9f1fa78f2af37be][bookmark: dabmen_4af233fb01a34fb0a9f1fa78f2af37be][bookmark: dabmci_2dc87cf1c238486f8917b1600d690ba0][bookmark: dabmen_2dc87cf1c238486f8917b1600d690ba0][bookmark: dabmci_72cd7589ab2d4c63baf80e38e6135953][bookmark: dabmen_72cd7589ab2d4c63baf80e38e6135953][bookmark: dabmci_c23df83ab51e4b4a8e9f79ca7a53f8c8][bookmark: dabmen_c23df83ab51e4b4a8e9f79ca7a53f8c8]Further, even if the Policy was effective, which it was not, Defendant cannot show Dr. Shepard failed to follow it. This is not a case where the employee neglected to fulfill her Title VII obligations. See Joyner v. Woodspring Hotels Prop. Mgmt. LLC, 785 Fed. Appx. 771, 775 (11th Cir. 2019) (holding employee took no advantage at all of employer’s measures when she waited until after her termination to report harassment); see also Baldwin, 480 F.3d at 1307 (holding employee’s reporting delay of over three months was too long for Faragher-Ellerth purposes). Nor is this a case where the employee disregarded the employer’s reporting procedures. See Madray, 208 F.3d at 1302 (holding employee’s informal complaints to unauthorized persons demonstrated failure to take advantage of the procedures); Coates, 164 F.3d at 1365 (same).
[bookmark: dabmch_106][bookmark: dabmci_c79593a6efb7417a92017187f8a20005][bookmark: dabmen_c79593a6efb7417a92017187f8a20005][bookmark: dabmci_acf4dadd8cc442b0aa32db30c9fdb615][bookmark: dabmen_acf4dadd8cc442b0aa32db30c9fdb615][bookmark: dabmci_b6547e5f81ae493b81cb9145a4e5a738][bookmark: dabmen_b6547e5f81ae493b81cb9145a4e5a738][bookmark: dabmci_e78a8463d7714bbcb5c3669847a45b94][bookmark: dabmen_e78a8463d7714bbcb5c3669847a45b94]Here, Dr. Shepard made every effort to adhere to the Policy, even despite its deficiencies. After Riley relocated Dr. Shepard to an uninhabitable facility and subsequently stripped her from teaching upper-level courses, Dr. Shepard promptly filed a complaint to the sole email address listed in the Policy. (See Compl. 34.) Unlike the employees in Joyner and Baldwin who delayed reporting, Dr. Shepard submitted a complaint on January 3, 2024––just days after the retaliation. Joyner, 785 Fed. Appx. at 775; Baldwin, 480 F.3d at 1307; (Id.).  
[bookmark: dabmch_107][bookmark: dabmci_2e084f3a24254ac3a279ade109b4d09e][bookmark: dabmen_2e084f3a24254ac3a279ade109b4d09e]Further, Defendant’s argument that Dr. Shepard unreasonably failed to take advantage of its mediation opportunity is without merit. See Arnold, 212 Fed. Appx. at 809 (“[A]n employee’s non-compliance may be reasonable under the circumstances.”). Dr. Shepard disregarded the mediation because it was not a reasonable corrective measure. First, Defendant controlled the mediator selection, which fundamentally compromised the neutrality of the process. (See Ex. 13.) A true “neutral” mediator would be assigned by an independent third party. Additionally, Dr. Shepard had even more reason to believe the process was biased after learning about the close relationship between Tucker, the employee conducting her investigation, and Riley, the supervisor who retaliated against her. (Shepard Dep. 031:7–9, 042:4–11.)  
[bookmark: dabmch_108]Second, the decision was already finalized before the parties could mediate. The goal of the mediation was not to reconsider the investigation, but simply to address Dr. Shepard’s current or future concerns. (See Ex. 13.) Given these circumstances, Dr. Shepard reasonably chose not to pursue this disingenuous opportunity. This one decision therefore does not negate the fact that she satisfactorily took advantage of Defendant’s other preventative measures.
[bookmark: _Toc207634482][bookmark: dabmch_109]CONCLUSION
[bookmark: dabmch_110]	For the foregoing reasons, Louise Shepard respectfully requests that this Court deny Defendant’s Motion for Summary Judgement.

[bookmark: dabmch_111]								Respectfully Submitted,
[bookmark: dabmch_112]								/s/ Team I				
[bookmark: dabmch_113]								Attorneys for the Plaintiff
