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[bookmark: _Toc207520748][bookmark: _Toc207521742]INTRODUCTION
The Plaintiff respectfully requests that this Court deny Defendant’s Motion for Summary Judgment. If the Plaintiff can establish a prima facie case, the Defendant cannot prevail on a Motion for Summary Judgment. Here, the Plaintiff has established a prima facie case of a retaliatory hostile work environment under Title VII of the Civil Rights Act of 1964. Additionally, the Defendant is not shielded from liability under the affirmative Faragher-Ellerth defense. 
First, the Plaintiff engaged in a protected activity at the January 9, 2023, faculty meeting, and was subject to materially adverse actions as a result, which included: a relocated office, reassigned classes, exclusion from faculty social events, and several discriminatory comments. There was a but-for causal connection between the protected activity and the materially adverse actions. 
Second, the Defendant is unable to assert a defense under Faragher- Ellerth because they failed to exercise reasonable care to prevent or correct the harassing behavior at Westmoor Military Institute. Additionally, Dr. Shepard acted reasonably to avoid further harm.
[bookmark: _Toc207520749][bookmark: _Toc207521743]STATEMENT OF FACTS
Dr. Louise Shepard was hired as a professor of philosophy by the Westmoor Military Institute (“WMI”) on June 1, 2022. Shepard Test. 19:15-16. Prior to accepting a position with WMI, Dr. Shepard earned her doctorate from the University of Florida in Philosophy. Id., 19:19-20:1-4. Dr. Shepard also served for several years in the U.S. Army as a combat sergeant. Id. 19:22-24.  Unfortunately, Dr. Shepard never had the opportunity to shine in her dream position at WMI; her male colleagues refused to treat her with respect, shocked that a woman had been a combat sergeant. Id. 22:13-17.  
Arriving on campus, Dr. Shepard, along with professors, janitors, and various other staff members, were given a short orientation from an employee in Human Resources (“HR”). Id. 20:22-25. The HR representative explained there was a library of resources available to them.  Id. 21:10-12. Within the library, there are hundreds of assorted documents–ranging from bike to work program initiatives to formal HR policies. Ex. 1. While the HR representative explained how to access the library, nobody was given or shown a copy of WMI’s anti-harassment policy. Shepard Test. 21:12-13. While outlining that employees must report any harassment, the policy went no further to describe how to file a complaint; the policy only contained a generic email address. Ex. 2.
At a faculty meeting on January 9, 2023, Dr. Shepard proposed a seminar on ethical reasoning in military conflict. Shepard Test. 26:11-14.  Her colleagues, the “boys club,” initially engaged in her presentation, immediately shifted their attitude after Dr. Shepard encouraged female representation at the seminar. Id. 24:15-18; Montgomery Test. 68:20-24. In this moment, Dr. Shepard decided to vocalize the disparate treatment of women by WMI, sharing her opposition to WMI’s practices. Shepard Test. 28:18-22. The faculty did not take this criticism well; Mark Riley, Dr. Shepard’s supervisor, was furious. Riley Test. 50:5-10.  
Mark Riley hired Dr. Shepard to join his department at WMI, initially assigning Dr. Shepard to an upper-level course; however, following the faculty meeting, Riley began a pattern of retaliation. Id. 47:3-12; Shepard Test. 22:2-3. When the time came for Dr. Shepard’s panel; Riley never circulated the invitation. Riley Test. 56:6-7. Additionally, Dr. Shepard was excluded from faculty social events because Riley wanted to avoid “drama.” Id. 56:16-20. When a position opened to teach an upper-level course, a more junior male faculty member was assigned, despite Dr. Shepard’s seniority and prior request. Id. 32:21-33:2.  
The retaliation only continued to grow, reaching a breaking point in January 2024. Shepard Test. 41:7-11. On New Year’s Eve of 2023, faculty received an email that Belmont Hall, where the Philosophy department’s offices were located, would be renovated during the upcoming semester. Ex. 9. Riley, responsible for relocating faculty, decided to place himself and the rest of the boy’s club in the newest building on campus; Dr. Shepard and Professor Keating–the oldest faculty member and a supportive colleague to Dr. Shepard, were placed the oldest building on campus. Id. Shepard Test. 39:6-18. Dr. Shepard’s new office was filled with mildew, rats, and asbestos; the heater rarely worked. Id. 40:5-13. Dr. Shepard was cold, isolated, and frightened; rats ran underneath her feet as she tried to grade papers. Id.  
As if physical relocation, isolation, and humiliation were not enough, Riley removed the only upper-level course from her course load. Id. 41:1-6. 
Dr. Shepard reported the retaliatory behavior of Mark Riley to the HR department on January 3, 2024. Id. 41:8-11. Rollins Tucker, an HR employee, met with Dr. Shepard to discuss her concerns; Tucker never mentioned that Riley was a childhood friend; Riley was responsible for Tucker’s placement in the HR department. Id. 42:7-11; Riley Test. 46:16-20. After meeting with Dr. Shepard, Tucker sent his “buddy” Riley a text message letting him know the complaint had been filed. Ex. 14. Following investigation, Tucker determined that the complaint was “not easily corroborated” and there were “no violations of formal HR policy.” Ex. 13-A. Next, the HR department mediation between the two parties; however, Dr. Shepard, learning of Riley and Tucker’s nepotism, decided to pursue other employment opportunities. Shepard Test. 43:6-11.  
Dr. Shepard filed a formal inquiry with the EEOC on August 11, 2024, alleging discriminatory conduct in the context of a retaliatory hostile work environment. Complaint ¶ 6. On November 14, 2024, Dr. Shepard received a notice of suit rights from the EEOC, allowing her to file suit against WMI within 90 days. Complaint ¶ 7. Plaintiffs filed a complaint against WMI on February 5, 2025.  Complaint.
[bookmark: _Toc207520750][bookmark: _Toc207521744]ARGUMENT
Title VII of the Civil Rights Act of 1964 prohibits employers from discriminating against their employees based on any of seven specified criteria. See 42 U.S.C. § 2000e-3(a); These criteria split into personal characteristics, and wrongful employer conduct. Personal characteristics include race, color, religion, sex, and national origin. Id. Wrongful employer conduct consists of an employee’s opposition to employment discrimination, and the employee’s support of a submission or charge for a complaint that alleges employment discrimination. Id. Retaliatory hostile work environment cases fall under the wrongful employer conduct prong of a Title VII case. Id.
It is well established in the 14th circuit [footnoteRef:2] that a prima facie case of retaliatory hostile work environment is established when a plaintiff shows “(1) that she engaged in statutorily protected activity; (2) she suffered a materially adverse action; and (3) there was a causal connection between the protected activity and the adverse action.” Curet v. Ulta Salon, 2024 U.S. App. LEXIS 12859 *8 (11th Cir. May 24, 2024) (citing Burlington N. & Santa Fe Ry. v. White, 548 U.S. 53, 68  (2006)). If the plaintiff establishes a prima facie case, the burden shifts to the employer to articulate some legitimate, nondiscriminatory reason for the materially adverse action. See Kidd v. Mando Am. Corp., 731 F.3d 1196, 1211 (11th Cir. 2013); § 2000e-3(a). If the employer meets this burden, the plaintiff must show the employer’s reason is pretextual. See Tex. Dep't of Cmty. Affs. v. Burdine, 450 U.S. 248, 256 (1981).  [2:  Stetson, which is in the 14th circuit, has adopted the 11th circuit’s standard for evaluating whether the plaintiff has established a prima facie case of retaliatory hostile work environment. See Stipulation 13. ] 

[bookmark: _Toc207520751][bookmark: _Toc207521745]THE PLAINTIFF HAS ESTABLISHED A PRIMA FACIE CASE OF A RETALIATORY HOSTILE WORK ENVIRONMENT BECAUSE THE ALLEGED ACTIONS ARE MATERIALLY ADVERSE AND CAUSALLY CONNECTED TO THE PROTECTED ACTIVITY.
Dr. Shepard has established a prima facie case for a retaliatory hostile work environment. Dr. Shepard’s speech at the faculty meeting on January 9, 2023, constitutes protected activity. After engaging in protected activity, she was subject to a constellation of materially adverse actions. These actions included: exclusion from social events, failure to distribute an agenda for her panel, relocation of her office, assignment to only entry-level courses, and a plethora of discriminatory comments. There was a but-for causal connection between Dr. Shepard’s protected speech and the materially adverse actions following. 
The statements made by Dr. Shepard at the faculty meeting on January 9, 2023, are protected activity within the meaning of 42 U.S.C.S. § 2000e-3[footnoteRef:3].  [3:  The Plaintiff’s statements at the January 9, 2023, faculty meeting qualify as protected activity within the meaning of 42 U.S.C. § 2000e-3. See Stipulation 9.] 

[bookmark: _Toc207520752][bookmark: _Toc207521746]Dr. Shepard experienced materially adverse actions when she was prevented from advancing as a professional, isolated in an undesirable office, excluded from faculty events, and subjected to discriminatory comments by her male coworkers.
The defendant deprived Dr. Shepard of career advancement and assigned her to an undesirable and unsafe office, satisfying the second element of a prima facie case. The second requirement for a prima facie case of retaliatory hostile work environment is a materially adverse action. Curet v. Ulta Salon, 2024 U.S. App. LEXIS 12859 at *8. Courts have concluded that “employer’s actions must be harmful to the point that they could well dissuade a reasonable worker from making or supporting a charge of discrimination.” Burlington N. & Santa Fe Ry. v. White, 548 U.S. 53, 57 (2006). If the “reasonable worker” is dissuaded from making their charge, there was an adverse employment action under Title VII. Id.	The 11th Circuit has clarified that retaliatory hostile work environment claims are properly analyzed under the standard articulated by the Supreme Court in Burlington N. & Santa Fe Ry. Co v. White, rather than the more stringent “severe or pervasive” standard. Tonkyro v. Sec., Dep. of Veterans Affs., 995 F.3d 828, 833 (11th Cir. 2021) (citing Monaghan v. Worldpay, U.S. Inc., 996 F.3d 855, 862 (11th Cir. 2020)). Courts have recognized three types of actionable materially adverse employment actions in a retaliatory hostile work environment claim. Nichols v. S. Ill. University- Edwardsville, 510 F.3d 772, 780 (7th Cir. 2007) (citing O’Neal v. City of Chicago, 392 F.3d 909, 911 (7th Cir. 2004)). First, when an employee’s compensation or finances are diminished, including termination. Id. Second, when there is a “nominally lateral transfer;” when there is a reduction in career prospects preventing use of an employee’s skills and experience “so that the skills are likely to atrophy and her career is likely to be stunted”. Id. Third, when working conditions “are changed in a way that subjects her to a humiliating, degrading, unsafe, unhealthful, or otherwise significantly negative alteration in her workplace environment.” Id. The defendant subjected Dr. Shepard to both a nominally lateral transfer and humiliating, unhealthful working conditions. 
Nominally lateral transfer. Dr. Shepard was stunted in her professional career when she was devoid of the opportunity to teach upper-level classes. The defendant removed an upper-level class from her schedule, replacing it with an introductory class. Shepard Test. 40:25-41:6. Despite Dr. Shepard’s seniority and specific request, a less experienced male faculty member was assigned to teach a different upper-level class. Id. 32:21-33:2. To support her professional and academic growth, Dr. Shepard proposed a seminar for students to attend, but the defendant failed to distribute the agenda to students Id. 36:4-9. Dr. Shepard was also excluded from faculty social events on two separate occasions after the January 9 faculty meeting. She was excluded from both Professor Carr’s Memorial Day faculty barbeque and Mark Riley’s Thanksgiving dinner. Id. 31:13-16, 36:23-26. A reasonable worker in these circumstances would support a charge of discrimination based on the actions taken by the defendant to stunt Dr. Shepard’s professional growth.
Finally, Dr. Shepard was subjected to several retaliatory comments by faculty and students, including: “social justice warrior”, “little lady”, “exhausting”, “dramatic”, and “bitch.” Complaint ¶14. 
Negative alteration of the workplace. The conditions of Dr. Shepard’s reassignment to Hammond Hall constitute a negative alteration in her workplace. This created a “humiliating, degrading, unsafe, unhealthful, or otherwise significantly negative . . . workplace environment.” Nichols, 510 F.3d at 780. Only two individuals from the philosophy department moved to Hammond Hall: Dr. Shepard and Professor Keating, likely “because he was so elderly Mark was trying to get rid of him too.” Shepard Test. 39:14-20. 
Fittingly, the rest of the philosophy department was reassigned to Calhoun Hall, the newest building on campus. Ex. 9. In stark contrast, Dr. Shepard’s office, in Hammond Hall, “smelled like mildew, and the heater was always going out”. Shepard Test. 40:6-13. The office was next to a maintenance closet which smelled, and there was even an instance when a rat ran under Dr. Shepard’s desk. Id. The conditions in Hammond Hall undoubtedly constitute a “negative alteration” in Dr. Shepard’s workplace. See Nichols 510 F.3d at 780. These deplorable working conditions made Dr. Shepard’s day-to-day working experience as a professional more difficult. Shepard Test. 40:6-13; see Loya v. Sebelius, 840 F. Supp. 2d 245, 253 (D.D.C. 2012) (holding that involuntary relocation to a less desirable building could lead a reasonable jury to find the plaintiff suffered a materially adverse employment action). A reasonable worker in these circumstances would support a charge of discrimination based on the actions taken by the defendant to move Dr. Shepard to an unsafe and humiliating office.
These actions are exemplary of the defendant’s effort to make Dr. Shepard’s work more difficult, and perhaps even drive her away from WMI.  
[bookmark: _Toc207520753][bookmark: _Toc207521747]There is a but-for causal connection between Dr. Shepard’s speech and her class assignments, office relocation, exclusion from faculty social events, and comments made by her male coworkers because Dr. Shepard was treated differently after January 9, 2023.
The retaliatory actions by the defendant against Dr. Shepard would not have occurred had she not spoken out at the faculty meeting, satisfying the third prong of a prima facie case. A causal connection between protected activity and adverse employment action is required. Curet v. Ulta Salon, 2024 U.S. App. LEXIS 12859 at *8. The required causal connection is but-for causation. See Babb v. Wilkie, 589 U.S. 399, 411 (2020) (holding that Title VII retaliatory hostile work environment claims must be proved by but-for causation). In other words, these claims under Title VII require proof that the wrongful actions of the employer would not have occurred but-for the protected activity. Id. 
Courts view but-for causation in the context of the particular case and circumstances. Walters v. MedBest Med. Mgmt., 2015 U.S. Dist. LEXIS 23828, *24 (N.D.N.Y. Feb 27, 2015). But-for causation can be established indirectly “by showing that the protected activity was followed closely by discriminatory treatment” Id. But-for causation can be established directly “through evidence of retaliatory animus” Id. (citing Gordon v. NYC Bd. Of Educ., 232 F.3d 111, 117 (2d Cir. 2000)). Less severe incidents that would not rise to the level of retaliation on their own may be considered together as evidence of retaliatory animus.  Nichelson v. SEPTA, 2023 U.S. Dist. LEXIS 47173, *14 (E.D. Pa. Mar. 20, 2023).
The retaliation against Dr. Shepard followed closely to her protected conduct. Within twelve months of the faculty meeting on January 9, 2023, Dr. Shepard faced numerous instances of retaliatory treatment. See Butler v. Raytel Med. Corp., 150 Fed. App’x 44, 47 (2d Cir. 2005) (holding that time periods greater than one year are too attenuated to establish causation); Peres v. Oceanside Union Free Sch. Dist., 2008 U.S. Dist. LEXIS 7403, *41 (E.D.N.Y. Jan. 31 2008) (holding that over one year between the plaintiff’s complaint and adverse employment action is too attenuated). These retaliatory events are evidence of a retaliatory animus. 
Dr. Shepard’s class and office assignments were changed because of her speech on January 9, 2023. When she started at WMI, Dr. Shepard was assigned by Mark Riley to teach American Political Thought, an advanced course. After January 9, this course was removed from her schedule. Additionally, Beau Hayes, a male, more junior faculty member, was assigned to teach Strategic Military Thinkers. Next, Dr. Shepard was moved to an unsafe and degrading office in the oldest building on campus. All other faculty in the Philosophy department, except one, were moved to a brand-new building. See Young v. Wormuth, 2023 U.S. Dist. LEXIS 55355, *37 (E.D. Va. Mar. 30, 2023) (holding that a reasonable jury could conclude that reassignment was driven by retaliatory animus). 
Dr. Shepard was also excluded from social events after her speech because she voiced her opposition to WMI’s practices. First, she was excluded from a Memorial Day barbecue attended by other junior faculty. Then, she was excluded from the 2023 faculty Thanksgiving. See Nichelson U.S. Dist. LEXIS 47173, *17 (holding that exclusion from social events provides evidence that the plaintiff was treated differently after filing a complaint). 
Comments made by WMI faculty also contributed to Dr. Shepard’s treatment following her speech. At the Memorial Day barbecue, Mark Riley stated she was “ruffling a lot of feathers" and acting beyond her rank. Riley Test. 54:7-11. Professor Healy stated the department would be a “social justice blog if she isn’t kept in line”, to which Mark Riley replied, “she brings combat boots to a poetry reading. Everything’s a fight.” Shepard Test. 54:11-20. Further, Mark Riley stated the reason for her exclusion from Thanksgiving was to avoid “drama on a holiday”. Riley Test. 56:16-20. Regarding this event, Beau Hayes stated: “Maybe Louise would get invited to these things if she didn’t sound like a left-wing philanthropist all of the damn time. She’s exhausting.” Shepard Test. 37:7-13. All these comments refer to Dr. Shepard’s protected activity, specifically, her opposition to WMI’s way of operating. See Berry v. United States Postal Serv., 2023 US. App. LEXIS 9623, *10 (6th Cir. 2023) (holding that “blatant remarks” are evidence of retaliatory intent).
All these events occurred as a result of Dr. Shepard’s vocal opposition to Westmoor’s discriminatory practices. Taken together, these events constitute retaliatory animus and establish but-for causation. These retaliatory events would not have occurred if Dr. Shepard had not spoken out at the faculty meeting. 
[bookmark: _Toc207520754][bookmark: _Toc207521748]THE DEFENDANT CANNOT ASSERT THE FARAGHER-ELLERTH DEFENSE BECAUSE THE DEFENDANT FAILED TO EXERCISE REASONABLE CARE TO PREVENT OR CORRECT THE HARASSING BEHAVIOR AND DR. SHEPARD ACTED REASONABLY TO AVOID FURTHER HARM.
An employer is vicariously liable to a harassed employee if a supervisor creates “an actionable hostile environment.” Faragher v. City of Boca Raton, 524 U.S. 775, 807 (1998); Burlington Indus. Inc. v. Ellerth, 524 U.S. 742, 745 (1998). The Supreme Court has recognized an affirmative defense to liability for defendant employers when there is “no tangible employment action” taken against the harassed employee. Id.
The Faragher-Ellerth defense is comprised of two elements that must be shown by a preponderance of the evidence: “(a) that the employer exercised reasonable care to prevent and correct promptly any . . . harassing behavior, and (b) that the plaintiff employee unreasonably failed to take advantage of any preventive or corrective opportunities provided by the employer or to avoid harm otherwise.” Id. at 807-808; Ellerth, 524 U.S. at 745. The “cornerstone” of the defense rests on the reasonableness of both parties’ actions: “the reasonableness of the employer’s preventative and corrective measures, and the reasonableness of the employee’s efforts . . . to report misconduct and avoid further harm.” Minarsky v. Susquehanna County, 895 F.3d 303, 311 (3d Cir. 2018).
[bookmark: _Toc207520755][bookmark: _Toc207521749]The defendant did not exercise reasonable care to prevent or correct harassing behavior because the defendant did not distribute its anti-harassment policy nor provide Dr. Shepard with a neutral investigator.
The first prong of the affirmative defense requires the defendant employer to demonstrate reasonable care both to prevent the harassing behavior and to correct the harassing behavior. Faragher, 524 U.S. at 807; Ellerth, 524 U.S. at 745. The employer need not distribute antiharassment policies “in every instance;” however, the employer must have “a stated policy suitable to the employment circumstances.” Id. at 808. Precautions are effective when there is a “formal policy against harassment” that has been effectively communicated with a corresponding “sensible complaint procedure.” Id. at 808-809. An exercise of reasonable care could be shown by promulgating, disseminating, and conducting training on an anti-harassment policy. Chapman v. Carmike Cinemas, 307 Fed. App’x 164, 169 (10th Cir. 2009). The policy must not contain any “fatal defect[s].” Frederick v. Sprint/United Mgmt. Co., 246 F.3d 1305, 1314 (11th Cir. 2001). Material issues of disputed fact arise when the reasonableness of the employer’s complaint procedure is in question. Id. While a “functioning anti-harassment policy” can satisfy the preventative responsibility of the employer, the corrective responsibility of the employer requires actions taken toward the harasser. Minarsky, 895 F.3d at 311-312.
The presence of “a sexual harassment policy does not automatically satisfy [the defendant’s] burden.” Frederick, 246 F.3d at 1314. In Frederick, the plaintiff employee asserted that Sprint had failed to post the anti-harassment policy in her section of the office. Id. at 1315. The plaintiff did not receive the anti-harassment policy until she requested it from the HR department; additionally, the policy was unclear about the complaint process. Id.
Here, the defendant failed to meet the standard necessary for preventing and correcting harassing behavior on various occasions. The defendant failed to adequately disseminate its anti-harassment policy. Employees could potentially access the policy amongst 185 other policies and informational resources in the Human Resources Library Index. Ex. 1. The resources in the library encompassed any subject material from locations of free coffee on campus, to formal HR policies, to IT Help Desk FAQs. Id. The defendant never gave Dr. Shepard a copy of the policy during orientation; she never saw the policy until after the retaliation began. Shepard Test. 21:1-10; see Frederick, 246 F.3d at 1315; cf. Montero v. AGCO Corp., 192 F.3d 856, 862 (9th Cir. 1999) (holding that the defendant employer exercised reasonable care to prevent harassment by effectively distributing copies of the company’s harassment policies).
While the policy does outline the need for employees to report concerns, the method for reporting a complaint is vague at best. Ex. 2. During employee training, Westmoor’s employees were not instructed how to report complaints; rather, employees were left to fend for themselves. By providing a generic email address, employees are not encouraged to report their concerns to the Institute; employees do not know who will receive potentially sensitive information. Ex. 2. A murky, confusing grievance process, does not “encourage victims of harassment to come forward.” Faragher, 524 U.S. at 806. This defect renders the defendant’s preventive and corrective efforts ineffective. See Frederick, 246 F.3d at 1314.
Prompt investigation by an unbiased party followed by removal of a supervisory role demonstrates reasonable care to correct harassing behavior. Pinkerton v. Colorado Dept. of Transp., 563 F.3d 1052, 1062 (10th Cir. 2009). In Pinkerton, the plaintiff was subject to substantial sexual harassment from her supervisor. Id. at 1057. The defendant employer successfully raised the affirmative defense; after receiving a report of the harassing behavior, the employer conducted a thorough investigation. Id. at 1062. Upon learning that the complaint “might be justified,” the plaintiff’s supervisor was removed from his role; ultimately, the supervisor was demoted and reassigned. Id. (emphasis added).
Here, the corrective efforts presented by the defendant’s HR department are insufficient to satisfy the affirmative defense’s standard. Cf. Pinkerton, 563 F.3d at 1062. The EEOC directs employers “to stop the harassment, correct its effects on the employee, and ensure that the harassment does not recur.” EEOC Notice No. 915.002, Enforcement Guidance: Vicarious Employer Liability for Unlawful Harassment by Supervisors, at § V.C.1.f. (June 18, 1999). After Dr. Shepard filed her complaint, the HR department waited an entire week to respond. Ex. 12. Despite being a close friend of the alleged harasser, Mark Riley, Rollins Tucker decided not to recuse themselves from the investigation–rendering the investigation tainted with bias and nepotism. Tucker Test. 62:11-16. Immediately, Tucker sent a text message to Mark Riley. Id. 63:15-16. Rather than a neutral investigator, Tucker was investigating a childhood friend who had hand-picked them for their current role. Shepard Test. 42:4-11. The HR department could have suspended Riley, pending the investigation; however, despite Riley admitting to harassing behavior, Tucker determined that Shepard was simply “offended” or “angry.” Tucker Test. 64:6-15, 63:8-12; cf. Walton v. Johnson & Johnson Servs., Inc., 347 F.3d 1272, 1277 (11th Cir. 2003) (holding that the employer acted reasonably to correct harassing behavior by suspending the harassing supervisor immediately following a prompt interview).
The defendant failed to disseminate, distribute, or promulgate a sufficiently clear policy on harassment in the workplace–conducting no training on the policy whatsoever. Further, the defendant’s lackluster grievance process did not meet the standard of reasonable corrective measures. The Faragher-Ellerth defense is intended to “protect responsible employers who have effective sexual harassment policies and grievance processes.” Anderson v. Surgery Center of Cullman, Inc., 839 Fed. App’x 364, 371 (11th Cir. 2020). The HR department did not attempt to stop the behavior, correct the effects, or ensure no recurring violations. Rather, Dr. Shepard was offered mediation with her harasser–conducted by the harasser’s close friend. Therefore, the defendant failed to satisfy the first prong of the affirmative defense and will not succeed on its motion for summary judgment.
[bookmark: _Toc207520756][bookmark: _Toc207521750]Dr. Shepard acted reasonably in response to the preventive or corrective opportunities provided by the defendant to avoid further harm because she promptly reported the retaliatory behavior and fully complied with the HR investigation.
The second element of the affirmative defense requires the defendant employer to demonstrate “the plaintiff employee unreasonably failed to take advantage of any preventive or corrective opportunities provided by the employer or to avoid harm otherwise.” Faragher, 524 U.S. at 807. The crux of the second element is to encourage the plaintiff to “use such means as are reasonable under the circumstances to avoid or minimize damages.” Id. at 806 (internal quotations omitted). While required to “report the misconduct,” the victim is not required to “investigate, gather evidence, and then approach company officials.” Matvia v. Bald Head Island Mgmt., 259 F.3d 261, 269 (4th Cir. 2001). Initially reporting misconduct is required; however, victims need not “go from manager to manager . . . exhaust[ing] all possible avenues made available where circumstances warrant the belief that some or all of those avenues would be ineffective or antagonistic.” Gorzynski v. JetBlue Airways Corp., 596 F.3d 93, 104-105 (2d Cir. 2010). If an employee can set forth persuasive facts, their “silence might be viewed as objectively reasonable.” Minarsky, 895 F.3d at 313. While the employee is required to promptly report the harassing behavior, a delay in reporting is permissible if the incidents “in the aggregate come to constitute a pervasively hostile work environment.” Pinkerton, 563 F.3d at 1064.
Dr. Shepard promptly availed herself of all reasonable corrective opportunities provided. See Chapman, 307 Fed. App’x at 170 (holding that the employee had exercised reasonable care because they had promptly reported the behavior). Dr. Shepard filed her report on January 3, 2024–just days after being relocated to a rundown, unsanitary office and receiving a demotion. Shepard Test. 40:3-13, 40:23-41:11. After waiting an entire week to hear back from the HR department, Dr. Shepard received an opportunity to discuss her complaint. Id. 41:12-16; Ex.12. Dr. Shepard satisfied her responsibilities: reporting the misconduct, completing the grievance process, and exercising reasonable care to avoid further harm. See Gorzynski, 596 F.3d at 104-105 (holding there existed a genuine issue of material fact whether the employee had exercised reasonable care to avoid harm where they initially reported harassing behavior but did not pursue alternative remedies); but see Baldwin v. Blue Cross/Blue Shield of Alabama, 480 F.3d 1287, 1306 (11th Cir. 2007) (holding that the employee had not exercised reasonable care to avoid harm because they failed to take advantage of the first corrective measure offered by the employer).
After completing the defendant’s grievance process, it was objectively reasonable for Dr. Shepard to decline the proposed mediation. See Matvia, 259 F.3d at 269 (holding that an employee is not required to go beyond reporting the misconduct); see also Minarksy, 895 F.3d at 313 (holding that the reasonableness of an employee’s decision to not report harassing behavior was a question for the jury). Initially encouraged by the investigation, Dr. Shepard soon realized that her harasser was close friends with the investigator, Tucker. Shepard Test. 42:7-11. When neutral mediation with her harasser was offered, Dr. Shepard—disillusioned by the tainted investigation—did not believe neutral mediation would be beneficial. Shepard Test. 43:6-11.
Having lost faith in the defendant’s process and subject to a retaliatory workplace, Dr. Shepard acted reasonably to prevent further harassment by declining the mediation. Id. Dr. Shepard’s actions demonstrate reasonable efforts to “avoid or minimize damages.” Faragher, 524 U.S. at 806. Therefore, the defendant cannot successfully raise the affirmative defense; the defendant does not exemplify a “responsible employer[]” nor do the defendant’s policies demonstrate an “effective . . . grievance process[].” Anderson, 839 Fed. App’x at 371. 
[bookmark: _Toc207520757][bookmark: _Toc207521751]CONCLUSION
For the foregoing reasons, the Plaintiff respectfully requests that this Court deny Defendant’s Motion for Summary Judgment on the ground that the Plaintiff has established a prima facie case of retaliatory hostile work environment and the Defendant is barred from asserting an affirmative defense under Faragher-Ellerth.

Respectfully submitted, 
 
    /s/          Team H
Attorneys for the Plaintiff
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