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[bookmark: _Toc207462848]INTRODUCTION
This court should grant Westmoor Military Institute’s motion for summary judgment because the comments made to Louise Shepard (Plaintiff), her office relocation, and her teaching assignments were due to her conduct, campus renovations, and her lack of teaching experience. Westmoor exercised reasonable care by sharing its anti-discrimination policies with Plaintiff, maintaining a resource library. Plaintiff also failed to promptly report her complaints in addition to rejecting Westmoor’s offer of mediation.
[bookmark: _Toc207462849]STATEMENT OF FACTS
The school. Westmoor Military Institute (Westmoor) is an educational institution in Pinellas County, Florida. Complaint ¶ 2. It provides cadets with a disciplined academic environment modeled on military principles. Riley Test. 44:2-4. Westmoor shapes strong leaders and operates under a strict chain of command. Riley Test. 44:11-17.
The policies. Westmoor educates new employees on its anti-harassment and anti-discrimination policies by providing training to new hires. Tucker Test. 61:5-8. Human Resources (HR) provides an online library containing Westmoor’s many policies and maintains a regularly monitored email inbox to ensure any complaints are promptly addressed. Ex. 1; Tucker Test. 61:17-22.
Westmoor’s anti-harassment policy strictly prohibits unlawful harassment and discrimination against employees. Ex. 2. The policy prohibits retaliation against an employee for reporting incidents of harassment. Ex. 2. Westmoor’s policies favor internal resolution, requiring employees to report any harassment. Ex. 2.
The assistant professor.  Plaintiff was employed at Westmoor to teach classes in philosophy and related subjects as defined in her employment contract. Complaint ¶ 13. Plaintiff received “formal training” from members of the HR Department on her first day at Westmoor. Shepard Test. 21:21-22.
Plaintiff did receive constructive feedback in her evaluation meetings from Mr. Riley as well as poor student evaluations throughout her time at Westmoor. Riley Test. 48:4-6; Shepard Test. 25:1-22, 37:24-38:12; Ex. 5, 8, 12. When Plaintiff learned she would not be teaching an upper-level course in Spring 2023 due to a lack of experience, she proposed a day-long seminar to Mr. Riley that was approved. Shepard Test. 26:13-17. At the January 9, 2023, faculty meeting, Plaintiff departed from the seminar agenda and “launched into a speech” about Westmoor’s supposed discrimination. See Riley Test. 50:1-7. Ellis Montgomery later testified they “would have gone about it differently” instead of “[making] all of them feel attacked.” Montgomery Test. 69:6-8.
On December 31, 2023, Shepard was randomly reassigned to Hammond Hall from Belmont Hall due to imminent campus renovations. Ex. 9; Riley Test. 57:1-5. Shortly thereafter, Professor McLeod, a tenured faculty member, informed Riley of his interest in teaching American Political Thought again following his sabbatical. Riley Test. 57:6-8. Citing McLeod’s seniority, Mr. Riley assigned the class to Mr. McLeod rather than Plaintiff. Riley Test. 57:8-14.
The alleged actions. Plaintiff later raised generalized complaints of retaliation to HR. Tucker Test. 63:1-6. Relevant comments often revolved around Plaintiff’s “social justice” views and her tendency to clash with Westmoor’s command structure. See Shepard Test. 29:21; 32:8, 54:9-10. Mr. Riley did refer to Plaintiff as “little lady” twice. Riley Test. 47:25-26. Plaintiff, however, did not report all such comments to Mr. Riley. Shepard Test. 34:7-8.
The reasonable care. Westmoor HR’s standard procedure for investigating a complaint involves obtaining a full account of the employee’s concerns. Tucker Test. 62:17-20. Depending on the nature of the complaint, HR interviews any employees involved and reviews relevant materials. Tucker Test. 62:20-26; 63:1.
Following Plaintiff’s request for a meeting, Rollins Tucker asked for her availability to coordinate a meeting. Ex. 12. Plaintiff referenced the reasons she spoke out at the faculty meeting, her office relocation, and her teaching assignments. Shepard Test. 41:17-23. Rollins Tucker took notes and informed Plaintiff that HR would begin a formal investigation. Shepard Test. 41:26; 42:1.
As a part of the investigation, Mr. Riley subsequently met with HR and shared the information he had regarding Plaintiff’s complaint. Riley Test. 57:24-25. HR also conducted interviews with Ellis Montgomery, Plaintiff’s colleague and friend. Tucker Test. 65:1. Westmoor’s HR Director informed Plaintiff that the investigation revealed no policy violations and offered Plaintiff the opportunity to participate in a mediation session with Mr. Riley, but Plaintiff declined the offer and accepted a new position at the University of the South. Shepard Test. 43:6-11.
The claims. Plaintiff then filed suit against Westmoor for creating a retaliatory hostile work environment pursuant to Title VII of the Civil Rights Act of 1964 for targeting Plaintiff, relocating her office, and denying certain teaching assignments. Complaint ¶ 40. Westmoor moved for summary judgment. Case File 004-005.
[bookmark: _Toc207462850]ARGUMENT
Title VII of the Civil Rights Act of 1964 (Title VII) not only prohibits discrimination, but also retaliation by an employer against an employee opposing unlawful employment practices. See 42 U.S.C. § 2000e-3(a). Under Title VII, the plaintiff bears the burden of showing they are subject to a retaliatory hostile work environment. See Kidd v. Mando Am. Corp., 731 F.3d 1196, 1211 (11th Cir. 2013); § 2000e-3(a). If an employer then offers a legitimate, non-discriminatory reason, however, the plaintiff reassumes the burden of exposing the reason as pretext for discrimination. See Tex. Dep't of Cmty. Affs. v. Burdine, 450 U.S. 248, 256 (1981).
Title VII, however, was established to be more than a “general civility code” for the workplace. See Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75, 80 (1998). The statute mandates materially adverse actions where the but-for cause is the employee’s protected activity. See § 2000e-3(a); Kidd, 731 F.3d 1196. Any actions that fail to meet this standard are not subject to Title VII. See Carney v. City of Dothan, 158 F. Supp. 3d 1263 (M.D. Ala. 2016).
Even if the employee shows they were subject to a retaliatory hostile work environment, the employer may not be liable under the Faragher-Ellerth affirmative defense by showing that it exercised reasonable care to prevent and correct certain behavior and the employee failed to take advantage of certain corrective opportunities provided by the employer. Baldwin v. Blue Cross/Blue Shield, 480 F.3d 1287, 1303 (11th Cir. 2007).
[bookmark: _Toc207462851]Plaintiff fails to establish a prima facie case of retaliatory hostile work environment because the actions are not materially adverse nor causally connected to Plaintiff’s opposition of westmoor’s practices.
Whether Plaintiff has established a prima facie case of retaliatory hostile work environment is not a genuine issue of material fact because comments made to Plaintiff about her conduct, Plaintiff’s office relocation, and Plaintiff’s teaching assignments would not dissuade a reasonable employee from making a charge of discrimination nor are such actions causally connected to Plaintiff’s comments in a faculty meeting given other, more legitimate explanations.
To establish a prima facie case of retaliatory hostile work environment under Title VII, the plaintiff must show that (1) she was engaged in a protected activity; (2) she suffered a materially adverse action; and (3) the materially adverse action was causally connected to the protected activity. Kidd, 731 F.3d at 1211.
Parties have stipulated that Plaintiff’s vocal opposition to Westmoor Military Institute’s practices at a faculty meeting was a protected activity. Stipulation 9. Plaintiff’s pleadings, however, to do not indicate that comments made to her, Plaintiff’s office relocation, nor Plaintiff’s teaching assignments are materially adverse actions causally connected to that activity. See Complaint ¶ 40; Nichols v. S. Illinois U.-Edwardsville, 510 F.3d 772, 780-81 (7th Cir. 2007). Other, more legitimate justifications such as Plaintiff’s conduct and discourse, building renovations, and poor reviews explain the allegations by Plaintiff. See e.g. Riley Test. 49:25-50:2, 48:25-49:3, 56:22-57:5, 67:4-5; see also Carney, 158 F. Supp. 3d at 1279.
[bookmark: _Toc207462852]Intermittent comments from staff and students, office relocation, and teaching assignments are not materially adverse actions because they would not dissuade a reasonable teacher from making an allegation of gender discrimination.
Plaintiff has failed to show that comments made to her, her office relocation, nor teaching assignments are materially adverse actions causally related to her opposition to Westmoor’s practices. Such actions would not dissuade a reasonable Westmoor employee from expressing opposition and are better explained by Plaintiff’s conduct, campus renovations, and poor reviews.
First, a retaliatory and materially adverse action by an employer produces an injury or harm to an employee. See Burlington N. and Santa Fe Ry. Co. v. White, 548 U.S. 53, 67-68 (2006). Plaintiff must show that the actions would dissuade a reasonable employee in the same situation from accusing the employer of discriminatory conduct. See id.; Rochon v. Gonzales, 438 F.3d 1211, 1219 (D.C. Cir. 2006). Courts assess the impact of employer actions using an objective standard that includes context.  See Burlington N., 548 U.S. at 69 (“surrounding circumstances, expectations, and relationships”).
Second, though a series of retaliatory actions may be considered in aggregate to meet the standard, a “string of trivial annoyances” is not an adverse action because it does not rise above an isolated, offensive comment. See Carney, 158 F. Supp. 3d at 1292; Alvarado v. Donahoe, 687 F.3d 453, 458-59, 461 (1st Cir. 2012).
Third, Title VII does not prohibit “every act of invidious discrimination” employers may commit. See Herrnreiter v. Chicago Hous. Auth., 315 F.3d 742, 743 (7th Cir. 2002). The employer’s act must impact the employee’s “compensation, terms, conditions, or privileges of employment.” Id. There are three general categories of actionable, materially adverse employment actions “articulated” by the Eleventh Circuit, including “the employee being subjected to a “significantly negative alteration” to his workplace environment.” See Nichols, 510 F.3d at 780. Along with termination, materially adverse actions may include demotion, failure to promote or rehire, or denial of salary increases. See Dorsey v. Morgan Stanley, 507 F.3d 624, 627–28 (7th Cir. 2007); Curl v. Reavis, 740 F.2d 1323 (4th Cir. 1984); Hickman v. Flood & Peterson Ins., Inc., No. 80-C-1139, 1982 WL 455 (D. Colo. July 29, 1982), aff'd, 766 F.2d 422 (10th Cir. 1985).
First, Plaintiff did not suffer a materially adverse action because intermittent comments, a temporary office relocation, and adjusted teaching assignments would not dissuade a reasonable employee at Westmoor from accusing Westmoor of discrimination. Whereas the employer in Burlington N. did injure the employee by reassigning the employee to a different job within the company and suspending the employee thirty-seven days without pay, Mr. Riley randomly selected Plaintiff to move to Hammond Hall due to renovations and changed Plaintiff’s classes due to Plaintiff’s poor reviews and relatively little experience. See Burlington N., 548 U.S. at 70; Riley Test. 48:25-49:3, 56:22-57:5. While a reasonable employee in Burlington N. may choose to keep their paying job instead of filing a discrimination claim, the comments, office relocation, and teaching assignments would not have dissuaded a reasonable employee from claiming discrimination because Ellis Montgomery said they “would have gone about it differently” instead of making others feel “attacked.” See Burlington N., 548 U.S. at 73; Montgomery Test. 69:6-8. The surrounding circumstances at hand weigh in favor of granting summary judgment because though Plaintiff heard comments, was temporarily relocated, and was not assigned a higher-level course, she was still paid to teach. See Shepard Test. 27:14-16; 57:1-14. A stark contrast to the plaintiff in Burlington N. who went unpaid for thirty-seven days and suffered “serious hardship.” See Burlington N., 548 U.S. at 72-73. Plaintiff did not suffer a materially adverse action because her coworker would still have made a charge of discrimination, and Plaintiff was able to continue her paid position.
Second, the comments made to Plaintiff were intermittent, isolated, and episodic. Just as the white officer in Carney calling the black plaintiff’s patrol “soul patrol” did not alter the terms and conditions of the plaintiff’s employment because it was isolated, so too does Mr. Riley’s use of “lady” fail to meet the same standard given it was said only twice, and by mistake. See Carney, 158 F. Supp. 3d at 1292; Riley Test. 47:25-48:2. Just as the comments made to the plaintiff in Alvarado were not retaliatory adverse actions because they were “episodic, but not frequent” and only “mildly humiliating” given their timing, content, and surrounding circumstances, so too are the intermittent comments made to Plaintiff about her “social justice” views because they were not threatening nor said with any sort of regularity. See Alvarado, 687 F.3d at 461-63; Shepard Test. 29:21, 32:8, 54:9-10.
Third, the comments, office relocation, and teaching assignments were not materially adverse employment actions because they did impact Plaintiff’s compensation, terms, conditions, or privileges of employment because Westmoor continued to pay Plaintiff and Plaintiff continued to teach several classes. Just as the plaintiff in Herrnreiter was not subject to a materially adverse action because his transfer to a different division and the tasks contained therein were standard procedures, so too was Plaintiff’s shifting teaching schedule a standard response to her poor performance reviews, relatively little experience, and other teachers’ qualifications. See Herrnreiter, 315 F.3d at 746-47; Riley Test. 53:1-4. Just as there was no evidence in Herrnreiter that the plaintiff’s transfer was racially motivated because both black and white employees filled vacant positions and he was inexperienced in the role, no evidence shows Plaintiff was moved to Hammond Hall and not given high-level courses because the teachers were moved at random to Hammond Hall during renovations and Plaintiff lacked experience in such courses. See Herrnreiter, 315 F.3d at 747-48; Riley Test. 57:5, 49:1-3. Whereas the plaintiffs in Dorsey, Curl, and Hickman suffered materially adverse employment actions because they were demoted, not promoted nor rehired, and denied a salary increase respectively, Plaintiff did not suffer a materially adverse employment action because she remained employed by Westmoor and continued teaching. See Dorsey, 507 F.3d at 627–28; Curl, 740 F.2d 1323; Hickman, 1982 WL 455; Riley Test. 57:7-58:5.
Plaintiff did not suffer a material adverse action because intermittent comments, an office relocation, and certain teaching assignments would not dissuade a reasonable employee of making a discrimination charge and because Plaintiff continued her paid position at Westmoor.
[bookmark: _Toc207462853]Plaintiff’s opposition to Westmoor’s practices has no causal connection to the comments, office relocation, nor teaching assignments because each action was prompted by more legitimate explanations.
Even if the allegedly discriminatory actions against Plaintiff were materially adverse, Plaintiff has failed to establish a causal connection between them and her opposition to Westmoor’s practices. In response to multiple legitimate, non-discriminatory reasons for the actions in question, Plaintiff has not carried the ultimate burden of showing Plaintiff’s conduct, campus renovations, and poor performance reviews are pretext for discrimination.
First, to establish a causal connection between a protected activity and adverse actions, the plaintiff must present evidence sufficient to infer that the protected activity was the likely reason for the action. See Dorsey v. Morgan Stanley, 507 F.3d 624. Evidence supporting such an inference includes suspicious timing relative to the protected activity and differential treatment of the employee. See Dorsey, 507 F.3d 624. Temporal proximity, however, that is not “very close” negates the inference of a retaliatory motive. See Brown v. Alabama Dept. of Transp., 597 F.3d 1160, 1182–83 (11th Cir. 2010)
Second, if a plaintiff establishes a prima facie case of retaliatory hostile work environment, the employer is permitted to articulate legitimate, non-discriminatory reasons for the adverse actions. See McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802-803 (1973). Employers are simply required to produce, not prove, a non-discriminatory reason. See Walker v. NationsBank of Fla. N.A., 53 F.3d 1548, 1556 (11th Cir. 1995). The employer’s burden of production is “exceedingly light.” See id. Once the employer has produced a non-discriminatory reason, the burden returns to the employee to prove that the reasons offered are simply a pretext for discrimination. See McDonnell Douglas, 411 U.S. 792. Additional misconduct by an employee contributing to the allegedly adverse actions is a legitimate reason. See Fleming v. Boeing Co., 120 F.3d 242, 248 (11th Cir. 1997) (holding that temporary employee plaintiff failing typing test was legitimate reason for employer not hiring her because employee could not show others who failed test were hired).
To survive a motion for summary judgment, the plaintiff must present significant evidence of a causal connection between the protected activity and adverse actions. See Van Zant v. KLM Royal Dutch Airlines, 80 F.3d 708, 714 (2d Cir. 1996) (holding that plaintiff offering “nothing more than conclusory allegations” as a evidence of causal connection was insufficient to survive summary judgment). The Supreme Court has articulated a but-for causation standard for the “end result of the employment decision.” See Babb v. Wilkie, 589 U.S. 399, 411 (2020).
First, Plaintiff did not present sufficient evidence to raise the inference that gender discrimination was the likely reason for the comments, Plaintiff’s office relocation, and her teaching assignments because more legitimate reasons existed, and actions were not “very close” after she spoke out at the faculty meeting. Just as the three months between the protected action and the allegedly adverse action in Brown was too attenuated to raise the inference of a retaliatory motive from the plaintiff’s employer, so too is the nearly full year between Plaintiff’s comments at the faculty meeting and her relocation to Hammond Hall. See Brown, 597 F.3d at 1182; Riley Test. 49:12; Ex. 9. Plaintiff has failed to raise an inference that the likely reason these actions were due to her faculty meeting speech because neither Mr. Riley’s conduct nor the action’s timing suggest they are responses to her comments.
Second, even if Plaintiff has raised an inference that the actions were in response to her comments, she has failed to present evidence that Westmoor’s legitimate reasons are pretext for discrimination. Just as the employer in Walker legitimately reasoned that the employee failing to follow a superior’s directives, the employee’s misrepresentations, and unsuccessful audits justified her termination, Westmoor legitimately reasons that Plaintiff’s poor performance, renovations, and relatively little experience justify the comments, her office relocation, and teaching assignments. See Walker, 53 F.3d at 1557-58; Riley Test. 48:24-49:3, 53:1-4, 57:1-5. Similarly, just as the conclusory allegations in Van Zant in response to legitimate reasons were insufficient to show the employer intentionally discriminated against the employee, so too are Plaintiff’s assertions that comments made to her, her office relocation, and teaching assignment changes were a result of her comments at the faculty meeting. See Van Zant, 80 F.3d 708; Complaint ¶ 19, 29, 42, 43. As the plaintiff’s failure in Fleming to pass a typing test contributed to her not being hired as a secretary, so too do the poor performance reviews contribute to Plaintiff not receiving upper-level teaching assignments. See Fleming, 120 F.3d at 248; Riley Test. 48:24-49:3, 53:1-4.
Plaintiff has failed to create a genuine issue of material fact because she has failed to meet the burden of production in response to Westmoor’s legitimate reasons for allegedly adverse actions.
[bookmark: _Toc207462854]WESTMOOR EXCERCISED REASONABLE CARE TO PREVENT AND CORRECT HARASSING BEHAVIOR AND PLAINTIFF REJECTED WESTMOOR’S MEDIATION OFFER.
Even if an employee establishes a prima facie case of a retaliatory hostile work environment, an employer may not be liable under an affirmative defense. Cooper v. CLP Corp., 679 Fed. App’x 851, 853 (11th Cir. 2017); see Faragher v. City of Boca Raton, 524 U.S. 775, 780 (1998); Burlington Induss., Inc. v. Ellerth, 524 U.S. 742, 765 (1998). The employer must show (1) it “exercised reasonable care to prevent and correct promptly any sexually harassing behavior”; and (2) the employee “unreasonably failed to take advantage of any preventive or corrective opportunities [it] provided” to be entitled to the defense. Baldwin, 480 F.3d at 1303.
The employer bears the burden of establishing both elements. See Frederick v. Sprint/United Mgmt. Co., 246 F.3d 1305, 1313 (11th Cir. 2001). Critically, “[t]o prevail under the Faragher-Ellerth defense, an employer must show not only that it fulfilled its responsibility, but also that the employee failed to fulfill hers.” Id.
First, Westmoor exercised reasonable care both to prevent and to correct harassing behavior. Westmoor maintained and sharedpromulgated and disseminated an effective anti-harassment policy, trained employees on its reporting mechanisms, and ensured that supervisors responded appropriately when concerns were raised. See Ex. 2.; Shepard Test. 21:21-22; Tucker Test. 62:17-20; Montero v. AGCO Corp., 192 F.3d 856, 862 (9th Cir. 1999); Cooper, 679 Fed. App’x at 854 (finding employer exercised reasonable care to prevent harassment where employees received training at orientation and were provided policy and HR contact information). When Shepard eventually filed a complaint, HR promptly initiated a thorough investigation. See Shepard Test. 42:1; Baldwin, 480 F.3d at 1303-06.
Second, Plaintiff failed to fulfill her responsibilities under Faragher-Ellerth. Plaintiff did not report the alleged harassment on a timely basis because she did not tell Mr. Riley about comments and waited to contact HR. Shepard Test. 34:7-9; 36:1, 19-21; Frederick, 246 F.3d at 1314. Plaintiff also rejected the HR’s offer of a mediation session aimed at correcting Westmoor’s behavior. See Shepard Test. 43:6-11; Baldwin, 480 F.3d at 1306.
Evidence shows that Westmoor exercised reasonable care to prevent and correct harassment, and Plaintiff unreasonably failed to take advantage of the preventive and corrective opportunities provided. There is no genuine issue of material fact as to whether the defendant is shielded from liability under the affirmative Faragher-Ellerth defense and the court should grant Westmoor’s motion for summary judgment.
1. [bookmark: _Toc207462855]Westmoor exercised reasonable care to prevent sexual harassment in when it effectively promulgated and disseminated its sexual harassment policy.
Faragher-Ellerth affirmative defense requires the employer to first show it exercised reasonable care to prevent and correct harassing behavior. See Ellerth, 524 U.S. at 765; Faragher, 524 U.S. at 807. Courts recognize that promulgating and enforcing a clear sexual harassment policy is strong evidence of reasonable care. Caridad v. Metro-North Commuter R.R., 191 F.3d 283, 295 (2d Cir. 1999) (“Although not necessarily dispositive, the existence of an anti-harassment policy with complaint procedures is an important consideration in determining whether the employer has satisfied the first prong of this defense.”).
Federal circuits have held anti-harassment policies constitute adequate mechanisms for reporting sexual harassment complaints when they meet minimum standards. See Montero, 192 F.3d at 862; Watkins v. Pro. Sec. Bureau, Ltd., 201 F.3d 439 (4th Cir. 1999) (policy was reasonable where employees could bypass the supervisory chain and report directly to HR). Moreover, absent evidence that an employer adopted or administered an anti-harassment policy in bad faith or the policy was somehow defective or dysfunctional, the existence of such a policy weighs strongly in favor of finding that the employer “exercised reasonable care to prevent” and promptly correct sexual harassment.” Brown v. Perry, 184 F.3d 388, 396 (4th Cir. 1999); see also Faragher, 524 U.S. at 808.
Westmoor took reasonable steps to prevent sexual harassment in its workplace by promulgating and disseminating its anti-harassment policy. Plaintiff received “formal training” by HR on her first day just as the employees in Cooper did during orientation. See Shepard Test. 20:21-22; Cooper, 679 Fed. App’x at 854. Next, Westmoor educates new employees on anti-harassment and discrimination policies by providing access to the Human Resources library at orientation, just as the employer did in Cooper. Rollins Test. 61:5-8; Ex. 2; Cooper, 679 Fed. App’x at 854. At that same orientation, employees also receive HR’s contact information to use if they need to report a complaint, just as the employees in Cooper did. Tucker Test. 61: 17-22; Cooper, 679 Fed. App’x at 854.
Westmoor exercised reasonable care to prevent sexual harassment in the workplace by promulgating and disseminating their anti-harassment, formally training employees during their first day, and sharing HR contact information.
[bookmark: _Toc207462856]Westmoor exercised reasonable care to promptly correct Plaintiff’s complaint when it instigated a timely and thorough investigation. 
Though an employer must exercise reasonableness in all circumstances when investigating complaints of harassment, it need not conduct a “full-blown, trial-type proceeding.” See Cooper, 679 Fed. App’x at 854; see also Carr v. Allison Gas Turbine Div., Gen. Motors Corp., 32 F.3d 1007, 1012 (7th Cir. 1994). Such an inquiry may be conducted informally so long as it is designed to fairly assess the allegations. Baldwin, 480 F.3d at 1304. Crucially, “prompt” action is measured by reasonableness, not instantaneous reaction. Frederick, 246 F.3d at 1314.
Courts have emphasized that Title VII is concerned with preventing discrimination, not perfecting process. Even if the method by which an employer investigates is imperfect, the defense remains available where the remedial response is adequate. See Walton v. Johnson & Johnson Servs., Inc., 347 F.3d 1272, 1280 (11th Cir. 2003). The Eleventh Circuit has held that an employer’s investigation meets the minimum standards of reasonableness if the response is adequate. Baldwin, 480 F.3d at 1304. In Baldwin, the investigation was conducted by the head of HR, assisted by two other HR staff members. Id. The investigation included interviews not only with the plaintiff and the alleged harasser, but also with other individuals who might have witnessed the conduct. Id. The court emphasized that its role under Faragher and Ellerth does not extend to “micro-managing internal investigation[s].” Id. The investigation was reasonable “overall” and established the affirmative defense. Id. Counseling may serve as an appropriate first-step remedial measure. See id. at 1305. 
Westmoor took reasonable and prompt steps to correct Plaintiff’s complaints of sexual harassment. First, when Plaintiff contacted HR on January 3, 2024, HR responded within a week, offering to schedule a meeting to discuss her concerns in a “reasonably prompt manner,” just as the employers did in Frederick. See Ex. 12; Frederick, 246 F.3d at 1314. Next, just as the defendant employer in Baldwin, HR interviewed Ellis Montgomery in addition to Plaintiff and Mr. Riley; a colleague that observed Plaintiff’s interactions and would likely be aware if any harassment occurred. See Shepard Test. 23:25-26; Baldwin, 480 F.3d at 1304. Moreover, just as the involvement of additional experienced HR staff in Baldwin supported the investigation meeting minimum standards, Westmoor’s investigation met the same standards because Ms. Townsend, the director of HR assisted with, reviewed, and approved the investigation. See Baldwin 480 F.3d at 1304; Tucker Test. 65:4-12.
Westmoor promptly and reasonably responded to Shepard’s complaints in a manner fully consistent with Title VII and the Faragher-Ellerth framework. HR engaged in a timely, thorough investigation overseen by senior personnel, interviews were conducted with relevant witnesses, and the investigation was reasonable.
[bookmark: _Toc207462857]Plaintiff failed to take advantage of preventative or corrective measures provided by Westmoor when she did not inform Human Resources of alleged harassment and rejected the offer of mediation.
The Faragher-Ellerth framework places reciprocal duties on employers and employees to halt harassment before it escalates to the level of actionable discrimination. Baldwin, 480 F.3d at 1307.  Limiting employer liability where employees fail to comply with reporting requirements “encourage[s] employees to report harassing conduct before it becomes severe and pervasive.” Ellerth, 524 U.S. at 764. Employees, however, should report harassment promptly, and “the sooner the better.” Baldwin, 480 F.3d at 1307. Once an employer has promulgated an effective anti-harassment policy and disseminated that policy to employees, it is incumbent upon employees to use the policy’s reporting procedures. Madray v. Publix Supermarkets, Inc., 280 F.3d 1290, 1300 (11th Cir. 2000).
An employee’s subjective fear of retaliation or unpleasantness cannot justify delaying or avoiding the use of an employer’s complaint mechanisms. Shaw v. AutoZone, Inc., 180 F.3d 806, 813 (7th Cir. 1999); see also Ellerth, 524 U.S. at 764 (unreasonable failure to use any complaint procedure provided by employer generally satisfies second element of affirmative defense). An employee’s claim of a generalized fear of retaliation as a reason not to report constitutes unreasonable reporting under the Faragher-Ellerth defense. See Thornton v. Fed. Express Corp., 530 F.3d 451, 457 (6th Cir. 2008) (two-month delay); Williams v. Missouri Dep’t of Mental Health, 407 F.3d 972, 976 (8th Cir. 2005) (four-month delay).
Plaintiff’s conduct constitutes unreasonable reporting under the Faragher-Ellerth defense. First, Plaintiff waited until January 3, 2024, to report the harassment to H.R. – nearly a year after she engaged in the protected activity on January 9, 2023. Ex. 12. Plaintiff’s only explanation for her silence was her own belief that reporting would be futile. See Shepard Test. 34:7-8; Shaw, 180 F.3d at 813. Just as the employee’s subjective fear in Shaw was insufficient to alleviate her duty to report a hostile work environment, so too is Plaintiff’s belief that reporting the alleged actions would not help. See Shepard Test. 34:7-8; Shaw, 180 F.3d at 813. 
Finally, Plaintiff’s refusal to participate in the corrective opportunities Westmoor provided underscores her failure to take advantage of the reasonable remedial measures. Just as the employer in Baldwin offering counseling to the employee constituted a corrective measure satisfying the affirmative defense, so too does Westmoor’s offer of mediation with Mr. Riley refused by Plaintiff satisfy Farragher-Ellerth as a corrective measure. See Exhibit 13-A; Baldwin, 480 F.3d at 1306.
[bookmark: _Toc207462858]CONCLUSION
For the foregoing reasons, Westmoor Military Institute respectfully requests that this Court grant its motion for summary judgment.

Respectfully submitted, 
 
    /s/          Team H 
Attorneys for the Defendant 
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