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INTRODUCTION
This Court should deny Westmoor Military Institute’s (WMI) Motion for Summary Judgment because Plaintiff can establish a prima facie case of a hostile work environment in retaliation of her protected activity, and Defendant cannot satisfy the elements of its affirmative defense.
As a result of her protected conduct, Lousie Shepard was reassigned to teach only introductory courses, colleagues made sex-based discriminatory comments at her, and WMI failed to properly enforce its anti-harassment policy after Shepard’s supervisor refused to act against the known harassment. As a result, Shepard was subjected to a hostile work environment and suffered tangible employment action in consequence of her protected activity. 
STATEMENT OF FACTS
        	DISCRIMINATORY COMMENTS. From the very first day of her employment at WMI, Shepard observed gender-based discrimination. At her first faculty lunch, Professor Carr asked Shepard if she served as a nurse in the military. (Shepard Dep. 22:13-14.) After she corrected Carr and detailed her approach to teaching, Carr called her a drill sergeant, causing the entire room to laugh. (Shepard Dep. 22:19-23.) On two separate occasions, Mark Riley introduced Shepard to new students as the “newest little lady on campus.” (Shepard Dep. 23:11-13, Pl.’s Comp. ¶14.) Carr encouraged students to not take Shepard’s classes unless they wanted to minor in “snowflake studies,” but instead encouraged them to take a male professor’s course. (Shepard Dep. 34:25-26, 35:1-2.)
DEFENDANT’S ANTI-HARASSMENT POLICY. When Shepard began her job at WMI, an employee from Human Resources conducted a small orientation. (Shepard Dep. 20:22-23.) The HR employee notified Shepard of WMI’s online library which contained the university’s policies and resources. (Shepard Dep. 20:26, 21:1-3.) Yet, Shepard never received a copy of the Anti-Harassment and Discrimination Policy until after making a formal complaint, and WMI never discussed the policy in any training during Shepard’s tenure. (Shepard Dep. 21:6-13.) In fact, the policy is titled “Anti-Harassment and Discrimination,” yet the resources library has the policy linked under “Discrimination and Harassment.” (Ex. 1.)
COURSEWORK AND OFFICE RELOCATION. During the summer of 2023, Plaintiff requested that Riley assign her to teach Strategic Thinkers and Military Intellectuals, an upper-level course. (Shepard Dep. 32:16-26, 33:1-6.) Riley declined to do so and instead assigned the course to Beau Hayes, Riley’s dad’s longtime golfing partner and former classmate. (Riley Dep. 53:1-5, 52:14.)
        	LACK OF ACTION. According to the policy, supervisors at WMI are required to report any conduct that violates the policy. (Ex 2.) Mark Riley was the Department Chair, directly overseeing and supervising Shepard. (Shepard Dep. 20:16.) Riley knew of students’ negative and outdated views of female faculty. (Shepard Dep. 48:17-19). However, Riley, a member of the boy’s club, never took action to remedy the biased culture. Even after Shepard brought specific concerns to his attention, he instructed Shepard to “be less rigid and go with the flow,” obviously ignoring his duty as a supervisor to remedy this situation. Additionally, Riley was present at Shepard’s proposal and observed other faculty members ignore her. (Riley Dep. 49:19-24.) Riley never reported any behavior to Human Resources.
THE INVESTIGATION. Rollins Tucker, Assistant Director of Human Resources as WMI, conducted an internal investigation into the allegations made by Shepard. (Ex. 13-A.) Tucker and Riley are childhood friends, and Riley helped Tucker secure his job. (Pl.’s Comp. ¶ 35.) After meeting with Shepard, Tucker texted Riley to let him know Shepard had complained about him. (Ex. 14.) Tucker ultimately determined there was insufficient evidence to conclude Plaintiff was subjected to retaliation. (Ex. 13-A.)
ARGUMENT
I. Shepard has established a prima facie case of retaliatory hostile work environment.
In order to survive a motion for summary judgment, the nonmoving party must establish that there is a genuine dispute as to each of the material facts on which summary judgment is sought. Fed. R. Civ. P. 56(a). A genuine dispute about a material fact exists if the evidence is such that a reasonable jury could return a verdict for the nonmoving party. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). Additionally, at the summary judgment stage, the inferences to be drawn from the underlying facts contained in the evidence must be viewed in the light most favorable to the nonmovant. United States v. Diebold, Inc., 369 U.S. 654, 655 (1962). 
WMI has moved for summary judgment on the grounds that Shepard cannot establish a prima facie case of retaliatory hostile work environment. To establish a prima facie case of a retaliatory hostile work environment, the plaintiff must show that (1) she engaged in protected activity, (2) after doing so, she was subjected to unwelcome harassment, (3) her protected activity was a but-for cause of the harassment, (4) the harassing behavior was materially adverse in that it might have dissuaded a reasonable worker from making or supporting a charge of discrimination, and (5) a basis exists for holding the employer liable either directly or vicariously. Swindle v. Jefferson Cty. Comm’n, 593 Fed. Appx. 919, 929 n.10 (11th Cir. 2014) (synthesizing a retaliatory hostile work environment claim into five prima facie elements); Monaghan v. Worldpay, Inc., 955 F.3d 855, 857 (11th Cir. 2020) (adopting the “dissuade a reasonable worker” standard). The parties have stipulated that Shepard engaged in protected activity when she protested WMI’s gender discrimination at the January 9, 2023, faculty meeting. (R. at 3.) However, instead of stopping the discrimination, Shepard’s protected activity only further annoyed WMI faculty, causing them to subject Shepard to unwelcome harassment in the form of offensive personal insults and undesirable employment decisions. No reasonable worker would make or support a charge of discrimination if she knew that she would be victim to the harassment that WMI bestowed upon Shepard, and because the harassment was made in the scope of employment, WMI can be held vicariously liable. For the reasons explained below, a reasonable jury could rule for the nonmovant on each element. Thus, there exists a genuine issue of material fact for each element and this Court should accordingly deny WMI’s motion for summary judgment.


A. After engaging in protected activity, Shepard was subject to unwelcome harassment. 
After Shepard engaged in her stipulated protected activity, the discrimination she protested only grew into unwelcome harassment. Conduct constitutes unwelcome harassment when the employee did not solicit or invite the conduct, and the employee regarded the conduct as undesirable or offensive. Hall v. Gus Const. Co., Inc., 842 F.2d 1010, 1014 (8th Cir. 1988) (quoting Moylan v. Maries Cnty., 792 F.2d 746, 749 (8th Cir. 1986). Shepard was subject to unwelcome harassment in two forms: faculty took undesirable career action against her and faculty launched personal insults against her.
Shepard was subject to unwelcome harassment in the form of undesirable career actions after she protested WMI’s gender discrimination. In Fleming v. S.C. Dep't of Corr., Fleming worked in the medium-security component of a prison, but after filing a complaint of sexual harassment, was transferred to a less desirable position in the maximum-security component. Fleming v. S.C. Dep't of Corr., 952 F. Supp. 283, 285-86 (D.S.C. 1996). In addition, before her complaint, Fleming received Saturdays and Sundays off, but after her complaint, that privilege was taken from her and given to a more junior officer. Id. at 286. The court in Fleming found that a reasonable jury could find that these actions could constitute harassment. Id. at 291. Just as Fleming was moved to an undesirable work location after her protected activity, Shepard was moved from her office to an undesirable one after her protected activity. (Shepard Dep. 39:5-13.) Like Fleming’s loss of her weekend off to a more junior officer, Shepard was passed up to teach a course she was qualified to teach in favor of a more junior professor. (Shepard Dep. 32:18-25.) But the harassment against Shepard surpassed even this. A professor discouraged students from taking Shepard’s classes, describing them as “snowflake studies” and not conducive to a “real Westmoor education;” faculty failed to promote her discussion panel to students; and she had her sole upper-level course removed and replaced with an introductory course. (Shepard Dep. 34:21-35:2; 36:1-6; 40:22-41:2.) The harassment that Shepard suffered either directly correlates with the harassment suffered by Fleming or goes beyond it. Each of these actions was uninvited by Shepard and clearly undesirable as they affected her ability to succeed in her career as a professor. Thus, a reasonable jury could find that Shepard was subject to harassment.
Additionally, Shepard was subject to unwelcome harassment in the form of offensive personal insults. In Reeves v. C.H. Robinson Worldwide, Inc., Reeves worked in an office where she was the only female employee. Reeves v. C.H. Robinson Worldwide, Inc., 594 F.3d 798, 803 (11th Cir. 2010). Throughout her employment, Reeves’s coworkers permeated the workplace with gender-derogatory language addressed at women as a group, but not at Reeves specifically. Id. at 804. The court in Reeves found that this sort of behavior was enough for a reasonable jury to find that Reeves was subject to harassment. Id. at 811-814. In the instant case, the facts are even more severe. Shepard was not merely present when derogatory language was used, she was the subject of insults aimed at her personally. Faculty remarked that Shepard was overly dramatic, that she needed to smile more, and that she was an exhausting left-wing philanthropist. (Shepard Dep. 33:20-34:3; 36:24-37:10.) These insults were uninvited by Shepard, and she regarded them as personally offensive. If a jury could reasonably find that Reeves was the subject of harassment, a jury could certainly find that Shepard was.
A reasonable jury could find that this conduct, both the actions that affected the conditions of her employment and the personal attacks, was unwelcome, undesirable, and offensive. Therefore, a genuine issue of material fact exists as to the second element of retaliatory hostile work environment.
B. Shepard’s protected activity was a but-for cause of the harassment.
	Shepard’s outcry at the January 9, 2023, faculty meeting was protected activity under Title VII. Shortly after Shepard participated in this protected activity, Shepard was subject to the previously described unwelcome harassment. Protected activity is a but-for cause of harassment if the harassment would not have occurred “but for” the protected activity. Univ. of Tex. Sw. Med. Ctr. v. Nassar, 570 U.S. 338, 346-347 (2013) (citing Restatement (First) of Torts § 431 (1934)). 
However, the protected activity need not be the only but-for cause of the harassment. Bostock v. Clayton Cnty., Georgia, 590 U.S. 644, 140 S. Ct. 1731, 1739 (2020). Often, events can have multiple but-for causes. Id. The court in Bostock uses the example of a car accident to demonstrate this concept. Id. If a car accident occurred both because the defendant ran a red light and failed to use his turn signal, each is a but-for cause of the collision. Id. Thus, while legitimate reasons may have been but-for causes for WMI’s conduct, that does not preclude Shepard’s protected activity from being a but-for cause as well. In Robb v. Bd. of Trustees of Cmty. Coll. Dist. No. 505 (Parkland Coll.) Ctys. of Champaign, Robb, a professor at Parkland College, filed a charge of discrimination against Parkland. Robb v. Bd. of Trustees of Cmty. Coll. Dist. No. 505 (Parkland Coll.) Ctys. of Champaign, No. 18-CV-2307, 2021 WL 12241554 at *3 (C.D. Ill. Apr. 16, 2021). Later, Robb’s courseload was reduced, he was denied access to advertise his courses to students, junior faculty members were assigned to teach courses he was qualified to teach, and all professors in his department were relocated to new offices except for him. Id. at *5. Finally, when Parkland’s accrediting institution changed its standards, Parkland fired Robb, citing his failure to meet the new requirements. Id. at *3. The court in Robb found that there was enough circumstantial evidence to support a reasonable jury’s conclusion that Robb’s protected activity was a but-for cause of Parkland’s actions, even though Parkland alleged it fired Robb for legitimate, administrative reasons. Id. at *4-*7.
	In the instant case, Shepard, like Robb, was the victim of harassment in the form of adverse career actions. Both Robb and Shepard had their courseloads reduced, denied access to advertise courses to students, had courses assigned to more junior faculty over them, and were housed in materially worse office space than fellow faculty. (Shepard Dep. 40:22-41:2; 36:1-6; 32:18-25; 39:5-13.) However, Shepard has an even stronger case for but-for causation than Robb because of the personal insults she received from fellow faculty. If a reasonable jury could find that Robb’s protected activity was the but-for cause of the harassment he suffered, then a reasonable jury could certainly find the same for Shepard when Shepard suffered the same adverse career actions in addition to personal insults. 
WMI may have legitimate, administrative explanations for taking the career actions, but that does not mean Shepard’s protected activity was not also a but-for cause of those actions. Like the car accident hypothetical from Bostock, it can simultaneously be true that WMI would not have taken these actions “but for” the administrative explanations and they would not have taken these actions “but for” Shepard’s protected activity. A jury could find that Shepard’s outcry was a but-for cause of this harassment, thus a genuine issue of material fact exists as to the third element of retaliatory hostile work environment. 
C. The harassing behavior might have dissuaded a reasonable worker from making or supporting a charge of discrimination.
A reasonable worker would be dissuaded from making a charge of discrimination in the face of the harassment that Shepard received from WMI. In Burlington Northern, the Court specified that the requisite standard for making a retaliation claim under Title VII is less stringent than making a discrimination claim. Burlington Northern, 548 U.S. 53, 68 (quoting Rochon v. Gonzales, 438 F.3d 1211, 1219 U.S. App. D.C. 74 (D.C. Circuit 2006)). Therefore, Shepard is not limited to proving a change in compensation, terms, conditions, or privileges of employment, but instead must show that the adverse actions of WMI might have dissuaded a reasonable worker from making or supporting a charge of discrimination. Monaghan v. Wordplay US, Inc., 955 F.3d 855, 861 (11th Cir. 2020). Alleged acts of retaliation may be evaluated separately and in the aggregate, as some actions take on greater significance depending on the circumstances. Rivera v. Rochester Genesse Reg’l Transp. Auth., 702 F.3d 685, 699 (2nd Cir. 2012). 
In Concey v. New York State Unified Court Sys., Concey participated in protected activity when he opposed his employer’s racial discrimination. Concey v. New York State Unified Court Sys., No. 08 CIV. 8858 PGG, 2011 WL 4549386, at *19 (S.D.N.Y. Sept. 30, 2011). Concey’s employer responded by giving Concey a poor performance review. Id. at *10. The court held that this action was enough for a reasonable jury to find that a reasonable worker would have been dissuaded from making or supporting a charge of discrimination. Id. at *20. In the instant case, the harassment against Shepard was significantly more severe than a poor performance review. Shepard was subject to all of the personal insults and adverse career actions described above. If a poor performance review would dissuade a reasonable worker from making a claim of discrimination, then what Shepard suffered would dissuade a reasonable worker as well. Therefore, the court must find that there is a genuine issue of material fact as to the fourth element of retaliatory hostile work environment.
D. A basis exists for holding the employer liable.
The final element of a retaliatory hostile work environment claim requires there be a basis for holding the employer vicariously liable. Swindle, 593 Fed Apex. at 929. Corporate liability exists where the corporate defendant knew or should have known of the harassment and failed to take prompt remedial action against the supervisor. McCoy v. Macon Water Authority, 966 F. Supp. 1209, 1218 (M.D. Ga. 1997). As will be addressed infra Section II, WMI employees (both co-workers and supervisors alike) knew about the harassing conduct and failed to take prompt remedial action. Furthermore, Shepard suffered a tangible employment action. Accordingly, a basis exists to hold WMI vicariously liable.


II. 	WMI is not shielded from liability because it does not satisfy the Faragher-Ellerth defense requirements.
Westmoor Military Institute (WMI) pled the affirmative Faragher-Ellerth affirmative defense in its answer. (D’s Comp. ¶ 18.)  The Faragher-Ellerth defense allows an employer to avoid liability for harassing behavior perpetuated by its employees. Gallagher v. C.H. Robinson Worldwide, 567 F.3d 263, 274 (6th Cir. 2009) (citing Faragher v. City of Boca Raton, 524 U.S. 775 (1998)). 
If the alleged harasser is a supervisor with immediate or successive higher authority over the employee, the court first looks to whether the harassment culminated in a tangible employment action to determine Faragher-Ellerth eligibility. Id. If the harassment culminated in a tangible employment action, the employer is vicariously liable. Id. If the harassment did not culminate in a tangible employment action, WMI can avoid vicarious liability by proving two elements. Id. First, WMI must prove it exercised reasonable care to prevent and correct the harassing behavior. Id. Second, WMI must prove that Shepard unreasonably failed to take advantage of any preventative or corrective opportunities to avoid harm that WMI provided. Id. 
If the alleged harasser is a co-worker, the employer is vicariously liable if two elements are met. Gallagher v. C.H. Robinson Worldwide, 567 F.3d 263, 274 (6th Cir. 2009)( citing Hawkins v. Anheuser–Busch, Inc., 517 F.3d 321, 338 (6th Cir.2008); McCombs v. Meijer, Inc., 395 F.3d 346, 353 (6th Cir.2005)).   First, the employer knew or should have known about the alleged harassment. Id. Second, the employer failed to take appropriate remedial action, such as taking indifferent or unreasonable action. Id.
A. Shepard suffered a tangible employment action when she was reassigned to only introductory classes.
	The Faragher-Ellerth defense is not available “when a supervisor’s harassment culminates in a tangible employment action, such as discharge, demotion, or undesirable reassignment”. Ellerth, 542 U.S. at 766. While a tangible employment action usually inflicts direct economic harm, economic harm is not required. Holly D. v. Cali. Inst. Tech., 339 F.3d 1158, 1170 (9th Cir. 2002)(citing Ellerth, 542 U.S. at 761).  
For example, in Molnar, the court found that a teacher suffered a tangible employment action when her art supplies were confiscated, and she received a negative performance review. Molnar v. Booth, 229 F.3d 593, 600 (7th Cir. 2000). The court found the negative performance review was important to her future career and thus constituted a tangible employment action. Id.  
In the present case, the facts are even more egregious. Shepard was originally responsible for two introductory courses and one upper-division class, American Political Thought. (Shepard Dep. 21:19-23.) Shepard asked her supervisor, Riley, for an additional upper-division class, Strategic Thinkers and Military Intelligence (STMI). (Shepard Dep. 26:2-5.) After Shepard’s protected activity, the course Shepard requested was assigned to a less senior professor, and Shepard’s existing upper-division class was also removed from her course load. (Shepard Dep. at 32:19-20; 40:23-26, 41:1-3.) This reassignment left Shepard with only two introductory courses. (Shepard Dep. at 40:23-26, 41:1-3.) Considering the court found confiscation of art supplies sufficient, removing all upper-division courses from Shepard’s case law should be sufficient to establish a tangible employment action. (Shepard Dep. at 40:23-26, 41:1-3); Molnar, 229 F.3d at 600.  
The Molnar court also found the negative performance review was a tangible employment action because the review could have hurt the Plaintiff’s career. Id. In the present case, Shepard was allowed to teach upper-division classes because Riley was impressed with her academic experience, combat experience, and interview. (Riley Dep. 46:26, 47:1:12.) Since these classes were awarded due to Shepard’s superior experience, removing these classes from Shepard’s course load communicates that Shepard is not sufficiently advanced. If, in Molnar, a negative performance review is a tangible employment action, certainly a reassignment to a less prestigious and advanced course schedule is sufficient. Molnar, 229 F.3d at 600.  Therefore, Shepard suffered a tangible employment action when she was not allowed to teach STMI, an upper-division class, and her existing upper-division class, American Political Thought, was removed from her course load. (Shepard Dep. 32:19-20, 40:23-26, 41:1-3.) 
B. Even if WMI did not engage in a tangible employment action, WMI was aware of the behavior and did not engage in reasonable care to prevent and correct the harassing behavior.
Generally, an employer engages in reasonable care to prevent and correct harassing behavior when it promulgates and enforces an anti-harassment policy. Thornton v. Federal Express Corp., 530 F.3d 451, 456 (6th Cir. 2008).  For instance, in Willborn, the court held that the mere existence of a written anti-harassment policy is insufficient to support the first prong of the Faragher-Ellerth defense, Willborn v. S. Union State Cmty. Coll., 720 F. Supp. 2d 1274, 1299 (M.D. Ala. 2010). Instead, the burden is on the employer to show the policy had been properly published. Id. The court found the employer did not properly publish when the employer gave its employees its anti-harassment policy, the policy was only briefly explained, the employees signed and immediately returned the policy, and there was no evidence the policy was readily available. Id. at 1300.  
	In the present case, WMI did not effectively publish its policy because it never distributed the policy to its employees. (Tucker Dep. 61:5-8.) Instead, WMI only gave the employees access to the policy through the Human Resources Library. (Tucker Dep. 61:5-8); (Ex. 1,2) Ultimately, WMI’s policy distribution falls far short of Willborn, where the policies were disseminated and signed. Willborn, 720 F. Supp. 2d at 1300. Therefore, WMI did not properly publish the anti-harassment policy.
	In addition to establishing promulgation, WMI must prove in the case of a harassing supervisor that it exercised reasonable care to promptly correct the sexually harassing behavior. Montero v. AGCO Corporation, 192 F.3d 856, 862 (9th Cir. 1999). Similarly, in the case of a harassing co-worker, upon establishing the employer knew or should have known of the harassment, the employer must prove that it did not fail to take reasonable remedial action. Gallagher, 567 F.3d at 276. 
In FPL Flood, the court found the employer did not take reasonable care to promptly correct harassment when it counseled and warned the alleged harasser, the warning proved inadequate, and the employer failed to take further action. FPL Flood, LLC. v. USDA, 671 F. Supp. 2d 1339, 1357 (S.D. Ga. 2009) (citing Baldwin v. Blue Cross/Blue Shield, 480 F.3d 1287, 1305–06 (11th Cir. 2007)). The court stated that when claims are unsubstantiated, “warning the harasser and counseling him is ordinarily enough”. Id. The court further noted that when the first remedy proved inadequate, the employer must take further action to correct the problem. Id. 
	In this case, Riley, Shepard’s supervisor, consistently received reports of, witnessed, and participated in conduct violating the Anti-Harassment and Discrimination policy. For example, Riley heard a professor call Shephard a drill sergeant, Riley twice called Shephard a “little lady”, and Riley knew professors were distracted during Shephard’s proposal. (Riley Dep. 47: 17-19, 47:26, 49:21-24, 55:9-10.) Shephard also reported offending behavior to Riley. (Riley Dep. 25:5-16, 50: 13-14.)  Shephard complained about women’s treatment on campus and notified Riley about a student commenting Shephard had “a real axe to grind with men” (Riley Dep. 25:5-16, 50: 13-14.)  Thus, through Riley’s experiences and reports, WMI had actual awareness of and should have known about the harassing behavior. Gallagher, 567 F.3d at 277(holding that an employer is deemed to have notice of harassment reported to any supervisor authorized to receive such complaints); (Riley Dep. 47: 17-19, 47:26, 48:16-22, 49:21-24, 55:9-10) (See Ex. 2).  Yet, Riley did not warn and counsel the alleged harasser regarding the behavior or engage in any other appropriate remedial action. (Tucker Dep. 63: 1-13.) Thus, under both the supervisor and co-worker standards, WMI failed to take appropriate remedial action. FPL Food, LLC., 671 F.Supp.2d at 1357; Gallagher, 567 F.3d at 276.
Ultimately, WMI has an anti-harassment policy, but it was not promulgated to its employees, and WMI did not promptly correct harassing behavior despite its actual knowledge of the harassment. Gallagher, 567 F.3d at 276. Therefore, WMI did not exercise reasonable care to prevent and correct harassing behavior or engage in appropriate remedial action.
C. Finally, Shepard did not unreasonably fail to take advantage of any preventive and corrective opportunities. 
An employee cannot be found to have unreasonably failed to take advantage of corrective opportunities if the employee takes advantage of a reporting procedure. Morton v. Steven Ford-Mercury of Augusta, Inc., 162 F.Supp.2d 1228, 1246 (D. Kan. 2001). In Morton, an employee reported sexual harassment to her supervisor. Id. at 1245. Her employer’s policy provided that the employee could report conduct to a supervisor or office manager. Id. The employer argued that it was entitled to summary judgment, in part, because the plaintiff unreasonably failed to report the conduct to the office manager. Id.  at 1246. The court found that when an employee takes advantage of a reporting procedure, she cannot be said, as a matter of law, to have unreasonably failed to follow the corrective procedure, even if the employee did not fully exhaust the corrective opportunities under the policy. Id.
In this case, Shepard did not unreasonably fail to take advantage of a corrective procedure. Instead, Shepard took advantage of a reporting procedure by consistently reporting conduct to her supervisor. (See Ex. 2.) Shepard raised concerns to Riley directly about how students and faculty treat women on campus and reiterated her concerns at a faculty meeting. (Shepard Dep. 25: 15-16, 28:18-21) (Shepard Dep. 28:18-21.) After her faculty meeting complaint, Shepard began reporting more personal instances of harassment. Shepard reported to Riley that a student asked if she was “that lady professor with a real axe to grind with men”, and that Professor Carr had encouraged students to no take Shepard’s classes (Riley Dep. 34:24-26, 35:1-3, 50:12-14). When the situation was still not rectified, Shepard turned to human resources and started a formal investigation. (Shepard Dep. 41:10-13.) 
WMI proffers Shepard’s decision not to engage in mediation as an unreasonable failure to take advantage of complaint processes. (D’s Comp. ¶ 18.) However, according to the court in Morton, Shepard does not need to exhaust every corrective procedure. Morton., 162 F.Supp.2d at 1246. So, Shepard is not required to engage in mediation to allow for her recovery. Thus, Shepard’s continuous reports to Riley and Human Resources are sufficient.
In sum, WMI is vicariously liable because WMI does not meet the requirements of either the supervisor or co-worker Faragher-Ellerth defense. In regards to co-worker action, WMI knew or should have known about the harassing behavior because Riley was notified by Shephard and was actually aware of the behavior. Despite its knowledge, WMI did not engage in appropriate remedial action. Thus, it is not shielded from vicarious liability.
Regarding supervisor action, Riley’s behavior did culminate in a tangible employment action. Even if this behavior is not a tangible employment action, WMI did not properly promulgate its harassment policy, and WMI did not promptly correct harassing behavior. Even if WMI had acted reasonably, Shephard did not unreasonably fail to avoid harm. Thus, since WMI cannot meet both prongs of the defense, WMI cannot be shielded from liability.
 CONCLUSION
	For the foregoing reasons, Plaintiff respectfully requests that this Court deny Defendant’s Motion for Summary Judgment because Plaintiff has presented a genuine issue of material fact for its hostile work environment claim, and WMI is not shielded from liability under Faragher-Ellerth. 

								Respectfully Submitted,
								
/s/ Team G			
								Attorneys for the Plaintiff
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