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INTRODUCTION
This Court should grant Defendant’s Motion for Summary Judgment because Plaintiff cannot establish a prima facie case of a hostile work environment, and even if Plaintiff could make out a prima facie case, Westmoor Military Institute (WMI) is shielded from liability based on the Faragher-Ellerth defense.
2
		
 	After joining the faculty at WMI in May 2024, Louise Shepard heard other faculty members make negative comments about her and exclude her from social events, her request to teach a specific course was denied, which led her to file a complaint with human resources where staff conducted a thorough investigation, concluding that no retaliatory conduct had occurred. The alleged retaliatory conduct began prior to Shepard’s protected activity and is therefore not a but-for cause of the alleged hostile work environment. Moreover, the alleged behavior did not culminate into any tangible action and Shepard suffered no economic harm, as WMI exercised reasonable care in correcting the behavior. 
STATEMENT OF FACTS
PROTECTED ACTIVITY. On January 9, 2023, Plaintiff presented a proposal for a one-day seminar titled, “Ethical Reasoning in Military Conflict” before other faculty members, college presidents, and university administration. (Pl.’s Comp. ¶ 15.) Plaintiff detailed her desire to invite female leaders to speak on the panel. (Pl.’s Comp. ¶ 15.) At a certain point, Plaintiff felt that the senior male faculty members present were not attentive. (Shepard Dep. 28:3-11.) She ceased discussing her panel and told those present that she believed the treatment of women at WMI was problematic. (Shepard Dep. 28:15-21.)
FACULTY AND STUDENT CRITICISM. However, faculty members began expressing their concerns with Plaintiff’s teaching style as early as her first faculty meeting after she detailed her “firm approach to course instruction.” (Shepard Dep. 22:20.) 
Plaintiff reviewed her first set of student evaluations in December 2022 with her supervisor, Mark Riley. (Shepard Dep. 25:1-13.) Several of the evaluations expressed student issues with Plaintiff, calling her a “drill sergeant” and “overly assertive.” (Shepard Dep. 25:3-5.) In May of 2023, Plaintiff’s received her second round of student evaluations that noted students were hesitant to speak freely, the classroom atmosphere felt charged, she is impatient, and not open to dissenting opinions. (Ex. 4.) Plaintiff received her last round of student evaluations in December of 2023. (Ex. 9.) Students stopped attending class as they felt they were listening to Plaintiff’s rants more than they were learning, students who challenged her opinions were attacked, and she had become aggressive. (Ex. 5.) 
COURSEWORK AND OFFICE RELOCATION. During the summer of 2023, Plaintiff requested that Riley assign her to teach Strategic Thinkers and Military Intellectuals, an upper-level course. (Shepard Dep. 32:16-26, 33:1-6.) Riley declined to do so considering Plaintiff’s negative course elevations and already challenging course load. (Riley Dep. 53:1-5.) Instead, Riley assigned the course to Beau Hayes, the faculty member with the lightest course load. (Riley Dep. 53:1-5.) Yet, Riley and Plaintiff comprised by moving forward on Plaintiff’s seminar. (Shepard Dep. 26:11-14.)
WMI sent an email to faculty detailing the construction commencing Spring 2024. (Riley Dep. 56:22-26.) Due to Riley’s role as Department Chair, he felt it his responsibility to reassign the affected offices. (Riley Dep. 57:1-3.) Riley assigned the offices at random. (Riley Dep. 57:5-6.) Plaintiff and Professor Robert Keating, a senior, male faculty member, were assigned to offices in Hammond Hall. (Ex. 9.)
DEFENDANT’S ANTI-HARASSMENT POLICY. The policy requires supervisors to report instances of sexual harassment they witness or are made aware of. (Ex. 2.) Further, the policy insulates individuals making claims of harassment by ensuring that a prompt investigation follows, and any substantiated claim will be followed by appropriate remedial action. (Ex. 2.) It explicitly states employees are protected from retaliatory conduct following reporting. 
THE INVESTIGATION. Rollins Tucker, Assistant Director of Human Resources as Westmoor, conducted an internal investigation into the allegations made by Plaintiff. Tucker fielded the initial email from Plaintiff through the designated email address for complaints. Tucker responded within a week to set a meeting. He recorded Plaintiff’s account, made a detailed timeline of the events reported, reviewed relevant documentation, and interviewed Plaintiff, Department Chair Mark Riley, and Professor Ellis Montgomery. (Ex. 13-A.) Tucker determined there was insufficient evidence to conclude Plaintiff was subjected to retaliation. Tucker’s supervisor, Lauren Townsend, reviewed and approved his report. (Ex. 13-A.) Tucker then presented his findings to Shepard. 



ARGUMENT
I. [bookmark: _Toc206664108][bookmark: _Toc207383522]Shepard fails to establish a prima facie case of a retaliatory hostile work environment. 
To establish a retaliatory hostile work environment claim, the plaintiff must show that (1) she engaged in protected activity, (2) after doing so, she was subjected to unwelcome harassment, (3) her protected activity was a but-for cause of the harassment, (4) the harassing behavior was materially adverse in that it might have dissuaded a reasonable worker from making or supporting a charge of discrimination, and (5) a basis exists for holding the employer liable either directly or vicariously. See Swindle v. Jefferson Cty. Comm’n, 593 Fed. Appx. 919, 929 n.10 (11th Cir. 2014) (synthesizing a retaliatory hostile work environment claim into five prima facie elements); Monaghan v. Worldpay, Inc., 955 F.3d 855, 857 (11th Cir. 2020) (adopting the “dissuade a reasonable worker” standard). Here, Shepard fails to establish these elements because (A) Shepard’s protected activity was not a but-for cause of the alleged hostile work environment, and (B) the alleged harassment would not have dissuaded a reasonable worker from making or supporting a charge of discrimination. Accordingly, this Court should grant WMI’s motion for summary judgment.
A. [bookmark: _Toc206664109][bookmark: _Toc207383523]Shepard’s protected activity was not a but-for cause of the alleged hostile work environment. 
To prevail on a hostile work environment retaliation claim, the plaintiff must show that her protected activity was the but-for cause of the alleged retaliation. Univ. of Tex. Sw. Med. Ctr. v. Nassar, 570 U.S. 338, 360 (2013). Unlike other Title VII claims, causation is not satisfied by showing that the employer had a mixed-motive; rather, the protected activity must itself be a but-for cause. Id. at 370 (Ginsburg, J., dissenting). In this case, Shepard alleges her protected activity was the but-for cause of (1) verbal comments and social exclusions, and (2) substantive actions affecting Shepard’s coursework and office. (See Pl.’s Comp. ¶ 19.) Taken together, Shepard argues these circumstances created a hostile work environment. (See Pl.’s Comp. ¶ 19.) However, as set forth below, WMI faculty’s actions reflect, at most, a mixed motive insufficient to establish but-for causation.  
1. [bookmark: _Toc206664110][bookmark: _Toc207383524]Shepard’s protected activity was not the but-for cause of any negative verbal comments or social exclusions. 
If the alleged retaliatory conduct occurred before the employee engaged in protected activity, then the protected activity cannot be the but-for cause of the retaliation. Debe v. State Farm Mutual Auto. Ins. Co., 860 Fed. Appx. 637, 640 (11th Cir. 2021). For example, in Burton, a professor claimed her university retaliated against her for filing an EEOC charge, pointing to a negative letter and complaint from her supervisor. Burton v. Board of Regents of Univ. of Wisc. Sys., 851 F.3d 690, 697 (7th Cir. 2017). In response, the university filed a motion to dismiss on grounds that Burton’s protected activity was not a but-for cause. Id. The Court agreed and granted summary judgment for the university, concluding the alleged retaliation could have occurred regardless of Burton’s protected activity since Burton and her supervisor had prior professional disagreements. Id. at 698.
Like Burton, Shepard’s protected activity was not the but-for cause of verbal comments and social exclusions because professional animus towards Shepard predates her protected activity. Indeed, faculty raised concerns about Shepard’s teaching style as early as her first faculty meeting, which occurred before her protected activity. (Riley Dep. 47:14–21.) Shepard’s Complaint also admits that interpersonal issues predate her protected activity, with issues beginning as early as Fall 2022. (Pl.’s Comp. ¶ 14.) Further, WMI students criticized Shepard for favoritism, resistance to dissent, and combativeness, all without any alleged knowledge of her protected activity. (Exs. 3–5.) These preexisting and independent animi show that, even if Shepard’s protected activity played a mixed role in the alleged retaliation, she would have faced the same or similar criticisms and exclusions regardless. Therefore, Shepard cannot establish but-for causation since her professional disagreements predate, and exist independently of, her protected activity.  
2. [bookmark: _Toc206664111][bookmark: _Toc207383525]Shepard’s protected activity was not the but-for cause of WMI’s decision to change Shepard’s coursework and office location. 
Where an employer’s actions were taken for legitimate, non-retaliatory reasons, the employee’s protected activity cannot be the but-for cause of the alleged resulting hostile environment. See Carney, 158 F. Supp. 3d at 1290. For example, in Osman v. Alabama State Univ., 670 F. Supp. 3d 1298 (M.D. Ala. 2023), a professor brought suit against a university for retaliation, arguing that the university failed to promote him after he brought an EEOC charge. Id. at 1313–14. In response, the university made a motion for summary judgment, arguing Osman’s protected activity was not the but-for cause of the university’s decision to promote a different candidate. Id. at 1325–26. Instead, it was because Osman was underqualified compared to the promoted candidate. Id. The Court agreed with the university and granted the motion, holding that Osman could not establish causation because the university acted for a legitimate, nondiscriminatory reason unrelated to the protected activity. Id. at 1326. 
Similar to Osman, WMI’s decisions to change Shepard’s coursework and office location were done for legitimate, non-retaliatory reasons that cannot establish but-for causation. Riley’s decisions to select different faculty to teach Strategic Thinkers and Military Intellectuals (“STMI”) and American Political Thought (“APT”) were not done as a slight to Shepard, but to assign the best overall professor. For example, Riley chose a different professor to teach STMI based on Shepard’s courseload, other faculty members’ courseloads, and feedback from students. (Riley Dep. 53:1–4; Shepard Dep. 33:4–9.) Similarly, Riley chose a different professor to teach APT because the other professor had seniority, tenure, and prior experience teaching the course. (Riley Dep. 57:7–14; Tucker Dep. 64:23–25; Ex. 8.) In both instances, WMI’s actions were done simply to select the most qualified professor. 
Furthermore, WMI assigned Shepard to Hammond Hall as part of a department-wide office remodel that randomly assigned all faculty offices to a temporary location.  (Riley Dep. 56:22–25; Ex. 10.) Riley randomly assigned these offices without preferential treatment, and office assignments lasted only for the Spring 2024 term. (Riley Dep. 57:1–5; Tucker Dep 64:20–21.) Riley simply performed a basic managerial task when assigning Shepard to Hammond Hall—the type of task courts are generally unwilling to second-guess. See Burton, 851 F.3d at 697. In doing so, Riley did not act out of spite, but in a legitimate, non-retaliatory effort to select the right professor and randomly assign offices. Thus, since Shepard’s coursework and office changes were prompted by legitimate, non-retaliatory managerial efforts, Shepard cannot show that her protected activity was a but-for cause.
B. [bookmark: _Toc206664112][bookmark: _Toc207383526]WMI’s alleged conduct was not materially adverse that it might have dissuaded a reasonable worker from making or supporting a charge of discrimination. 
Following the Eleventh Circuit’s decision in Monaghan, plaintiffs asserting a retaliatory hostile work environment claim must demonstrate that, based on the alleged conduct, a reasonable worker would have been dissuaded from making or supporting a discrimination charge. Monaghan v. Wordplay US, Inc., 955 F.3d 855, 862 (11th Cir. 2020). Although the “reasonable worker” standard from Monaghan is lower than the previous “severe or pervasive” standard, the Eleventh Circuit still requires the retaliation be “material.” Monaghan, 955 F.3d at 862. The materiality requirement is included because Title VII does not set forth a “general civility code for the American workplace.” Burlington Northern & Santa Fe Railway Co. v. White, 548 U.S. 53, 57 (2006). Rather, trivial harms, petty slights, and “ordinary tribulations of the workplace, such as the sporadic use of abusive language, gender-related jokes, and occasional teasing” do not fall under Title VII’s purview. Id. (citation omitted). 
For example, in Monaghan, the plaintiff’s supervisor threatened to fire the plaintiff and cause her physical harm after learning she had reported the supervisor’s racist and ageist remarks. Monaghan, 955 F.3d at 862–63. The supervisor also told the plaintiff she had “cut her own throat” by complaining and that she knew where the plaintiff lived. Id. at 863. The court rightfully held that the violent nature of this conduct was materially adverse to have dissuaded a reasonable employee from reporting discrimination. Id.
In contrast, Shepard here alleges WMI faculty created a hostile work environment through comments, social exclusions, and managerial actions. (Pl.’s Comp. ¶ 14–31.) Even so, WMI’s conduct was still not materially adverse to have dissuaded a reasonable worker from filing a charge of discrimination like in Monaghan. To the contrary, nothing in the record suggests that Shepard was subjected to violent or threatening remarks, faced disciplinary action, had the contractual terms of her employment or tenure track altered, or otherwise faced any change in her formal employment status. Shepard’s only assertions of substantive changes in her employment status relate to her office and coursework, but her office location was temporary and coursework at WMI is assigned and unassigned on a rolling basis. (See Riley Dep. 52:24–26, 57:1–5; Tucker Dep 64:20–21; Ex. 8.) Taken as a whole, the alleged conduct towards Shepard amounted to nothing more than mere “petty slights” insufficient to meet the materiality hurdle set forth in Monaghan. See Monaghan, 955 F.3d at 862; Burlington, 548 U.S. at 68.
	Thus, since Shepard was subjected to, at best, petty slights that could not have dissuaded her from supporting a charge of discrimination, Shepard cannot establish that she was subjected to a hostile work environment that was materially adverse. Additionally, as stated, Shepard fails to demonstrate that her protected activity was the but-for cause of retaliation since Shepard already faced criticism independent and irrespective of her protected activity. As a result, Shepard’s claim fails to meet, at minimum, two of the five prima facie elements of a retaliatory hostile work environment, and this Court should grant WMI’s Motion for Summary Judgment. 
II. [bookmark: _Toc206664115][bookmark: _Toc207383527]Even if Shepard can make out a prima facie case, WMI is shielded from liability based on its Faragher-Ellerth defense. 
Employers are not automatically liable for harassing behavior perpetrated by their employees. Gallagher v. C.H. Robinson Worldwide, 567 F.3d 263, 274 (6th Cir. 2009) (citing Faragher v. City of Boca Raton, 524 U.S. 775 (1998)). Rather, if the employer can succeed under a Faragher-Ellerth affirmative defense, the employer cannot be held vicariously liable. Id. Under this defense, if the allegedly harassing employee was a supervisor, courts first look to whether the harassing behavior culminated in a tangible employment action. Id. If it did, the employer is automatically liable. Id. If not, the employer will not be liable if it can establish that (1) it exercised reasonable care to prevent and correct promptly any harassing behavior, and (2) the plaintiff unreasonably failed to take advantage of any preventive or corrective opportunities provided by the employer or to avoid harm. Id. If the allegedly harassing employer was a co-worker instead of a supervisor, regardless of whether a tangible employment action occurred, the employer is not vicariously liable unless the plaintiff proves that (1) the employer knew or should have known of the alleged harassment, and (2) the employer failed to take prompt remedial action to stop the alleged harassment. Id. at 277.
In this case, Shepard alleges Riley, Hayes, Carr, Healy, and Tucker created a hostile work environment. (Pl.’s Comp. ¶ 15–43.) However, regardless of their supervisor/co-worker status, WMI is shielded from liability because (A) Shepard was not subjected to a tangible employment action, and (B) WMI exercised reasonable care to prevent and correct the behavior, which Shepard unreasonably failed to use. Accordingly, WMI’s Motion for Summary Judgment should be granted.   
A. [bookmark: _Toc206664116][bookmark: _Toc207383528]Shepard did not suffer a tangible employment action because she did not suffer an economic injury.  
A tangible employment action is an action that results in a significant change in employment status, such as a discharge, demotion, or undesirable reassignment. Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, 760–61 (1998) (collecting cases). A mere “bruised ego” is not enough. Flaherty v. Gas Research Institute, 31 F.3d 451, 456 (7th Cir. 1994). Demotion without a change in pay, benefits, duties, or prestige is not enough. Kocsis v. Multi-Care Mgmt. Inc., 97 F.3d 876, 887 (6th Cir. 1996). Reassignment to a more inconvenient job is not enough. Harlston v. McDonnell Douglas Corp., 37 F.3d 379, 382 (8th Cir. 1994). Rather, a tangible employment action typically needs an economic injury. See Ellerth, 524 U.S. at 760–61. 
In the instant case, Shepard argues she suffered tangible employment actions when WMI reassigned her coursework and changed her office location.[footnoteRef:1] (Pl.’s Comp. ¶ 22, 32–33.) However, in both her Complaint and deposition, Shepard fails to allege that she suffered an economic injury. At best, Shepard mentions she was assigned different courses and a different office. Even so, Shepard does not allege that she was reassigned to a new position at WMI, that her employment status changed, that her tenure track changed, or that her salary changed. Without more, the alleged conduct cannot meet the high threshold that a tangible employment action requires. See Ellerth, 524 U.S. at 760–61. [1:  A “tangible employment action” cannot be the harassing behavior itself but must be the employment decision that occurs thereafter. See, e.g., Helms v. Kansas, 656 F.3d 1277, 1287 (10th Cir. 2011); Donald v. City of Chicago, 539 F. Supp. 3d 912, 918 (N.D. Ill. 2021); Lidwell v. University Park Nursing Care Ctr., 116 F. Supp. 2d 571, 579 (M.D. Pa. 2000). For this reason, any inclination that harassing behavior from Riley, Hayes, Carr, Healy, and Tucker constitutes a tangible employment action is a mischaracterization of the law. ] 

Since Shepard did not suffer a tangible employment action, WMI will avoid vicarious liability if it can prove that it exercised reasonable care to prevent and promptly correct any harassing behavior, and that Shepard unreasonably failed to take advantage of these efforts.[footnoteRef:2] See Gallagher, 567 F.3d at 276. We therefore turn to whether WMI meets this burden.  [2:  This is true regardless of whether the employment action was undertaken by a supervisor or co-worker, because if WMI satisfies the supervisor analysis (i.e., that WMI exercised reasonable care and Shepard failed to use it), it will necessarily also defeat Shepard’s argument at Pl. Comp. ¶ 43 concerning co-worker liability since WMI will have already proven it took prompt remedial action.  ] 

B. [bookmark: _Toc206664117][bookmark: _Toc207383529]WMI took prompt remedial action to correct the allegedly harassing behavior by implementing a formal HR policy, and Shepard unreasonably failed to use remedial efforts.  
First, an employer can demonstrate it exercised reasonable care to prevent and correct harassing behavior by showing it promulgated and enforced an effective sexual harassment policy. Gallagher, 567 F.3d at 275 (citing Thornton v. Federal Express Corp., 530 F.3d 451, 456 (6th Cir. 2008)). An effective harassment policy must require supervisors to report incidents of sexual harassment, permit complaints of harassment to be made, provide a mechanism for bypassing a harassing supervisor when making a complaint, and provide for training regarding the policy. Id. (citing Clark v. United Parcel Service, Inc., 400 F.3d 341, 349–50 (6th Cir. 2005)). 
Here, WMI’s Anti-Harassment Policy (“Policy”) is comprehensive and meets the aforementioned criteria. See Ex. 2. Supervisors must report incidents of sexual harassment under the Policy. (Ex. 2.) The Policy permits complaints of harassment to be made. (Ex. 2.) The Policy provides contact information for employees to report complaints to HR, allowing them to bypass a harassing supervisor. (Ex. 2.) WMI’s HR department also informed Shepard how to access the Anti-Harassment Policy during her first-day orientation. (Shepard Dep. 21:11–15; Tucker Dep. 61:1–8.) 
Furthermore, WMI enforced this policy. Policy enforcement can be evidenced if, after receiving notice of the allegation, HR investigated and responded to the allegation. Barna v. City of Cleveland, No. 96-3971, 1998 WL 939884, at *4 (6th Cir. Dec. 22, 1998) (unpublished); see Clark, 400 F.3d at 349 (citing Barna favorably). Here, the HR department received Shepard’s complaint on January 23, 2024, conducted a thorough investigation, and returned the results to Shepard on February 19, 2024. (Riley Dep. 41:15-16, 42:1-5; Ex. 13; Ex. 13-A.) The report, authored by Tucker, analyzed internal emails, schedule assignments, faculty evaluations, student evaluations, as well as interviews of Shepard, Riley, and Montgomery. (Ex. 13-A.) After reviewing these sources as part of enforcing the Policy, Tucker concluded that Shepard’s allegations did not amount to a hostile work environment. (Ex. 13-A.)
Shepard’s only counter to Tucker’s report is that Tucker is friends with Riley. (Shepard Dep. 43:6–11.) Even so, Tucker himself is not in charge of HR—that title belongs to the HR Director. (See Tucker Dep. 60:17–26.) Tucker did not finalize the results of his report—that was done by the HR Director. (Tucker Dep. 65:6–8.) Tucker did not assign himself the investigation—it was assigned randomly. (Tucker Dep. 61:24–26.) Furthermore, each HR investigation is also conducted in the same way and under the same procedures. (Tucker Dep. 62:15–22.) Overall, Tucker’s report was conducted using typical practices and in reliance on swaths of data; thus, WMI properly responded to Shepard and enforced its policy. 
Second, where an employer has implemented a comprehensive policy, the plaintiff employee cannot recover if she unreasonably failed to use remedial efforts. Gallagher, 567 F.3d at 274. A demonstration that an employee failed to utilize a remedial effort will normally suffice to satisfy this burden. Ellerth, 524 U.S. at 745. In making this determination, one factor courts have considered is whether a party failed to use mediation efforts. See, e.g., Smart v. City of Miami Beach, Fla., 2011 WL 5825654, at *7 (S.D. Fla. Nov. 16, 2011). Cf. EEOC Guidelines, 1999 WL 33305874, at *17 (June 18, 1999) (stating the EEOC policy on court-annexed mediation). 
In the instant case, WMI offered Shepard the opportunity to mediate her dispute with Riley using a neutral, out-of-court mediator. (Tucker Dep. 65:10-12; Shepard Dep. 43:2–5; Ex. 13.) However, even after these guarantees, Shepard still did not have the confidence that she would be treated “neutrally” and ignored HR’s emails altogether. (Shepard Dep. 43:4–11.) Shortly thereafter, she left WMI. (Shepard Dep. 43:10–11.) Shepard’s wholesale refusal to participate in a neutral mediation—despite clear assurances of fairness—was therefore unreasonable, as it deprived WMI of the very remedial process the law requires employees to pursue. Therefore, since in addition to suffering no tangible employment action, Shepard also refused to use the remedial process, WMI is shielded from liability.
In sum, this Court should grant WMI’s Motion for Summary Judgment for two reasons. First, Shepard fails to establish a prima facie case of a retaliatory hostile work environment. The evidence demonstrates that Shepard had conflicts with students and faculty independent of her protected activity. Furthermore, Riley’s decisions to alter Shepard’s coursework and office location were not done out of animus, but as a legitimate, non-retaliatory matter of business which never rose to the level of materially adverse. Second, even if Shepard can demonstrate that Riley, Hayes, Carr, Healy, and Tucker created a retaliatory hostile work environment, WMI itself is not vicariously liable for these acts. Instead, pursuant to Faragher, Ellerth, and progeny, WMI is shielded from liability because Shepard did not suffer a tangible employment action and refused to engage in neutral mediation. Accordingly, this Court should grant WMI’s Motion for Summary Judgment. 
CONCLUSION
	For the foregoing reasons, Westmoor Military Institute respectfully requests that this Court grant its Motion for Summary Judgment because Plaintiff has failed to establish a hostile work environment claim as a matter of law, and WMI is shielded from liability under Faragher-Ellerth. 

								Respectfully Submitted,
								
/s/ Team G			
								Attorneys for the Defendant

