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PLAINTIFF’S MEMORANDUM OF LAW OPPOSING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT 
Plaintiff, Louise Shepard, through her attorneys, submits this Memorandum of Law in opposition to Defendant’s Motion for Summary Judgment.
INTRODUCTION
Plaintiff respectfully requests Defendant’s Motion for Summary Judgment be denied, and in support thereof, states as follows:
1. Plaintiff can establish a prima facie case of a hostile work environment in retaliation to Plaintiff’s protected opposition to discriminatory practices on January 9, 2023; and 
2. Defendant is both vicariously and directly liable for the actions of Plaintiff’s supervisors and coworkers and not entitled to their claimed defenses. 
	WHEREFORE, Plaintiff respectfully requests this Court to deny Defendant’s motion for summary judgment and grant any and all other relief this Honorable Court deems fit and just. 
STATEMENT OF FACTS
Plaintiff Louise Shepard (“Ms. Shepard”) was employed as an Assistant Professor in the Philosophy Department at Westmoor Military Institute (“Westmoor”) from June 1, 2022, until April 22, 2024. R. 6. From the beginning of her employment, Shepard received comments from colleagues made on the presumption of gender stereotypes, including assumptions that she had served as a nurse in the Army, references to her as a “drill sergeant,” when she was just as strict as her colleagues, and being introduced as the “newest little lady on campus” twice, despite her previous opposition to the phrase. R. 8. Her male colleagues stated Ms. Shepard was “overly assertive,” “not maternal,” and “too focused on female authors that didn’t actually make any real contributions.” R. 8. When Ms. Shepard sought aid from her supervisor, Professor Mark Riley (“Riley”), she was informed that the best way to handle the situation was to “go with the flow” like “other female faculty members had.” R. 8–9; (Shepard Dep. 25:21-26).   
On January 6, 2023, at Westmoor’s Annual Recognition Day, Hayes remarked to Ms. Shepard, “This school really went downhill in 1989; same could be said for faculty.” 1989 is a reference to the first year women were admitted to Westmoor. R. 8–9.
On January 9, 2023, Ms. Shepard presented her proposal for a seminar at a faculty meeting attended by faculty, administrators, and presidents. R. 9. When she detailed her plan to include women in military leadership roles, male faculty members rolled their eyes, smirked, laughed, and disengaged. Id. Ms. Shepard then openly called on Westmoor to address its discriminatory treatment of women. Id. After this expression, instances of harassment increased. R. 3. 
 On February 21, 2023, a tenured professor and Hayes stopped speaking, then laughed at Ms. Shepard as she passed. R. 9.                  
  On May 30, 2023, Ms. Shepard was excluded from Professor Carr’s (“Carr”) Memorial Day barbecue, where Riley and other faculty criticized her for “acting beyond her rank.” R. 10. At this event, Healy warned Riley that if Ms. Shepard were not “kept in line,” the department would turn into a “social justice blog.” Id. Riley agreed, adding, “Ms. Shepard brings combat boots to a poetry reading.” Id. Carr then stated he doubted Ms. Shepard would last at Westmoor. Id.                                                   
 In June 2023, Riley assigned the upper-level course Strategic Thinkers and Military Intellectuals to Hayes. Id. Ms. Shepard was a Senior to Hayes and had previously requested to teach the course. Id.
 In July 2023, Hayes told Ms. Shepard, “You’re so damn dramatic. Stop trying to change the world and just teach your little classes and, hey, try throwing in a smile once in a while”. Id. 
In August 2023, Riley again introduced Ms. Shepard to the entire class of incoming cadets as a “little lady,” despite prior requests not to use such language. Id.
On September 2, 2023, Ms. Shepard learned that Carr had been telling cadets not to take her classes, labeling them “snowflake studies,” and urged them to enroll in Hayes’s courses instead. Id. Ms. Shepard reported Carr’s conduct to Riley, where, despite the seriousness of the allegation, no significant action was taken. Id.    
On September 19, 2023, while Ms. Shepard discussed a panel idea with Professor Montgomery that included bringing in qualified female speakers, Healy interrupted, stating, “We need to invite subject-matter experts, not just people with opinions and a cause.” Id. The panel was approved; however, Riley allegedly negligently failed to send the agenda to cadets, which resulted in low attendance. Id. Throughout the remainder of Fall 2023, Ms. Shepard was increasingly excluded and mocked. Id. Cadets withdrew from her courses or disengaged, and faculty avoided her. Id. 
On August 11, 2024, Ms. Shepard filed a charge of discrimination with the EEOC, alleging a retaliatory hostile work environment. R. 7. On November 14, 2024, the EEOC issued her a Notice of Right to Sue. Id. Ms. Shepard timely filed this action within 90 days, alleging that Westmoor subjected her to a retaliatory hostile work environment in violation of Title VII. Id. 
On February 5, 2025, Ms. Shepard timely filed the present complaint, alleging that Defendant retaliated against her for engaging in protected activity, thereby creating a hostile work environment. R. 6-7.
On February 15, 2025, Defendant filed its Answer and raised the affirmative defense that it was shielded from liability under the Faragher-Ellerth doctrine. R. 17-18.
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ARGUMENT
Plaintiff moves this court to deny Defendant’s Motion for Summary Judgment being they are not entitled to judgment as a matter of law as (1) Ms. Shepard can establish a Prima Facie Case for workplace harassment being a jury could find the harassment was sufficiently severe and pervasive enough to alter the conditions of Ms. Shepard’s employment; and (2) Westmoor, due to the actions of the Ms. Shepard’s supervisor (Riley), and her coworkers (Healy, Carr, and Hayes) is both vicariously and directly liable, unshielded by their Faragher-Ellerth, doctrine defense. Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986); Fed. R. Civ. P. 56(c).  The court, upon reviewing a motion for summary judgment, should review these issues de novo. Fed. R. Civ. P. 56.
 Title VII of the Civil Rights Act of 1964 (“Title VII”) makes it unlawful for an employer to discriminate against an individual with respect to their compensation, terms, conditions, or privileges of employment because of their sex/ gender identity. 42 U.S.C.S. § 2000e-2. To establish a hostile work environment claim Ms. Shepard must show (1) that she belongs to a protected group; (2) that she has been subject to unwelcome harassment; (3) that the harassment was based on a protected characteristic of the employee; (4)that the harassment was sufficiently severe or pervasive enough to alter the terms and conditions of employment creating a discriminatorily abusive working environment; and (5) that Westmoor is responsible for such environment under either a theory of vicarious or of direct liability. McCann v. Tillman, 526 F.3d 1370, 1378 (11th Cir. 2008); Miller v. Kenworth of Dothan, Inc., 277 F.3d 1269, 1275 (11th Cir. 2002). 
The first element requires a stipulation regarding Ms. Shepard’s gender, as it is undisputed in the case at bar that Ms. Shepard identifies as and is biologically female; therefore, Ms. Shepard falls into the protected class. Dibernardo v. Waste Mgmt., 838 F. Supp. 567, 570 (M.D. Fla. 1993). 
For Ms. Shepard to satisfy element two, the conduct must be “unwelcome in the sense that the employee did not solicit or incite it, and in the sense that the employee regarded the conduct as undesirable or offensive." Robinson v. Jacksonville Shipyards, Inc., 118 F.R.D. 525, 528 (M.D. Fla. 1988); citing Henson v. City of Dundee, 682 F.2d 897, 903-05 (11th Cir. 1982). Ms. Shepard is able to satisfy this element, as Westmoor does not allege in its answer that Ms. Shepard did anything to solicit or incite any of the harassment that she considered offensive. 
The third element can be satisfied by showing the use of “sex specific language.” Reeves v. C.H. Robinson Worldwide, Inc., 525 F.3d 1139, 1144 (11th Cir. 2008) (distinguished on other grounds); See also Baldwin v. Blue Cross/Blue Shield, 480 F.3d 1287, 1302 (11th Cir. 2007). Ms. Shepard, among other comments, was referred to as “little lady”, “non-maternal”, and told to act like other “female members of staff.” R. 8-9. The harassment was sex-specific; therefore, the third element could reasonably be found by a jury to be satisfied. 
Being that Ms. Shepard has established the first three elements of a claim for hostile work environment, Ms. Shepard will now show in regards to the fourth and fifth element that (1) She experienced workplace harassment severe and pervasive enough to alter the conditions of her employment when Westmoor’s employees created a hostile work environment; and (2) that Westmoor is liable for the actions of its employees. 
I. Ms. Shepard Can Establish a Prima Facie Case for a Hostile Work Environment, Being a Jury Could Find the Harassment was Sufficiently Severe or Pervasive Enough to Alter the Conditions of Ms. Shepard’s Employment.
	
To keep cases involving workplace harassment true to the text of Title VII, the courts have adopted a test requiring the harassment to be (a) sufficiently severe and pervasive enough to (b) alter the conditions of the plaintiff’s employment. Meritor Sav. Bank, FSB v. Vinson, 477 U.S. 57, 67 (1986). 

A. A Jury Could Find the Retaliatory Harassment that Ms. Shepard Encountered to be Sufficiently Severe or Pervasive. 

In evaluating the severe or pervasive nature of harassing acts, the court has created a two-part test. Miller, 277 F.3d at 1276; citing Harris v. Forklift Sys., 510 U.S. 17, 21-22(1993). The first part of the test is a subjective component that asks whether Ms. Shepard “subjectively perceived the hostile work environment to be abusive.” Copeland v. Ga. Dep't of Corr., 97 F.4th 766, 775 (11th Cir. 2024); quoting Miller, 277 F.3d at 1276. The second part of the test is an objective inquiry where Ms. Shepard must demonstrate that her workplace was "an environment that a reasonable person would find hostile or abusive." Id. In evaluating both parts of this test, the 11th Circuit, whose interpretation this district has adopted, has used the phrase "convincing mosaic," meaning that the court “must consider the totality of a plaintiff's circumstantial evidence on summary judgment.” Yelling v. St. Vincent's Health Sys., 82 F.4th 1329, 1342 (11th Cir. 2023); R. 3.
Ms. Shepard can satisfy the subjective component by showing she perceived the harassment as sufficiently severe. Id, at 1335. In Yelling, the Plaintiff alleged that she “perceived her coworkers' conduct” and held it to be a severe or pervasive issue. Id.; See also Miller, 277 F.3d at 1277 (where the subjective element was satisfied when Plaintiff reported the instances of discrimination and sought redress.). 
Here, Ms. Shepard alleges the same. A jury could find that Ms. Shepard, by her initial protected action in opposition to harassment, and by her reporting the harassment she was experiencing to both her supervisor and HR, perceived the harassment as an issue of discrimination that required redress. R. 8-12. 
The objective component of the severe and pervasive test necessitates a fact-intensive analysis that considers the totality of the circumstances. Mendoza v. Borden, Inc., 195 F.3d 1238, 1246 (11th Cir. 1999); citing Harris, 510 U.S. at 23 ("hostile" or "abusive" can be determined only by looking at all the circumstances). The circumstances as a whole are examined through the Allen Analysis. Miller, 277 F.3d at 1276; citing Allen v. Tyson Foods, 121 F.3d 642, 647 (11th Cir. 1997). Allen written by the 11th circuit in conjuncture with the supreme court decision of Harris, looks at the following factors in evaluating objective reasonableness (1) the frequency of the conduct; (2) the severity of the conduct; (3) whether the conduct is physically threatening or humiliating, or a mere offensive utterance; and (4) whether the conduct unreasonably interferes with the employee's job performance. Allen, 121 F.3d at 647; citing Harris, 510 U.S. at 23.  It is important to note that, according to the Supreme Court, no single factor is determinative of the objective inquiry. Harris, 510 U.S. at 23. Instead, all factors together help determine whether a jury could reasonably conclude that the harassment was severe or pervasive. Id. 
[bookmark: _Hlk207533433][bookmark: _Hlk207533466]The first factor, the frequency of the conduct, does not have a magic number of occurrences, but can be established if repeated incidents of verbal harassment occur despite the employee’s objections. Miller, 277 F.3d at 1276. In Johnson v. Booker T. Wash. Broad. Serv., 234 F.3d 501, 509 (11th Cir. 2000), 15 occurrences in a span of four months were found to be sufficiently frequent. In Fortson v. Carlson, 618 F. App'x 601, 607 (11th Cir. 2015), 12 incidents over the span of two years were found to be too infrequent.
Ms. Shepard’s claims of discrimination start from the beginning of her employment when she was initially introduced by her supervisor as “little lady,” and span the scope of two years at Westmoor. R. 8,10. During that time, Ms. Shepard documented numerous instances of harassment, recalling in her complaint over twenty individual occurrences. R. 8-12. This amount of harassment over this time period is both greater than the amount of harassment Johnson experienced and more frequent than the instances of discrimination in Fortson. Johnson, 234 F.3d at 509; Fortson, 618 F. App'x at 607. Ms. Shepard, therefore, asserts that there are sufficient facts for a jury to find that the harassment occurred sufficiently frequently.
The second element looks at the severity of the conduct. Allen, 121 F.3d at 647. While off-handed comments, or casual, potentially offensive conversations, may not satisfy this factor, it may be satisfied if the plaintiff is found to be the “intended target of direct harassment.” Yelling, 82 F.4th at 1336.  
Unlike in Yelling, where the Plaintiff could not recollect an instance where the discrimination she observed was directed at her. Id. Here, Ms. Shepard, on numerous occasions, was the subject of targeted harassing comments. R. 8-12. Comments that were directly derogatory to her position were made by her male, stating she was “overly assertive,” “not maternal,” and “too focused on female authors that didn’t actually make any real contributions.” R. 8. These targeted instances of discrimination are therefore more analogous to Miller, where the Plaintiff was also the intended target of harassing conduct that was said to her or about her. Miller, 277 F.3d at 1276-77.
The third factor examines the content of the conduct and whether it was physically threatening or humiliating in nature. Allen, 121 F.3d at 647. Ms. Shepard does not contend that the harassment she faced was in any way physically threatening. However, as was the case in Miller, Ms. Shepard does allege that the nature of her supervisor's and coworkers' comments and actions, in conjunction with their targeted nature, constituted harassment. Miller, 277 F.3d at 1277. 
Ms. Shepard’s claim is, therefore, more analogous to Copeland, where the Plaintiff suffered from harassing comments in front of coworkers and the entire institution. 97 F.4th 766, 775. So was Ms. Shepard humiliated by comments made in groups of coworkers, and to the institution as a whole in three separate instances (1) Where Riley made comments about Ms. Shepard as her supervisor at the party (2) When she was introduced as little lady, and then reintroduced following objection to the first instance and then again; and (3) When Professor Carr openly told cadets not to take Ms. Shepards course calling it “snowflake studies”. R. 8-12. A Reasonable Jury, as in Copeland, could therefore determine that the very public and targeted nature of the harassment was sufficiently humiliating. 
B. The Harassment Was Sufficiently Severe or Pervasive Enough to Alter the Conditions of Ms. Shepard’s Employment. 
	The fourth factor of the Allen analysis establishes whether the severe or pervasive harassment had an unreasonable impact on the plaintiff’s ability to perform her job. Allen, 121 F.3d at 647. Copeland stands to show that even if the plaintiff’s reported performance is marked by some success, the inference of unreasonable impact can still be drawn. 97 F.4th at 780.
In Copeland, the court found such an unreasonable interference when the Plaintiff was consistently harassed in public, and the humiliation led to a breakdown in the chain of command, as supervisors failed to adequately address the issue. Id. Likewise, after years of her colleagues publicly undermining her to both each other and to cadets, failing to adequately address Ms. Shepards' concerns, she noted that her reviews reflect a clear breakdown in the chain of command that Westmoor prides itself on upholding. R. 8-12. Therefore, a reasonable jury could find Ms. Shepard’s employment conditions to be sufficiently altered. 
No single Allen / Harris factor must be shown for a plaintiff to demonstrate a hostile work environment. Fortson v. Carlson, 618 F. App'x 601, 608 (11th Cir. 2015). Here, Ms. Shepard offers sufficient facts that a jury may find that the frequency of the allegations, partnered with their severity and humiliating targeted nature, had an unreasonable impact that altered the conditions of Ms. Shepard’s employment. 
II. Westmoor, Due to the Actions of Ms. Shepard’s Supervisor (Riley), and Her Coworkers (Healy, Carr, and Hayes), is Both Vicariously and Directly Liable, Unshielded by Their Faragher-Ellerth Doctrine Defense.  
Westmoor should be held both vicariously liable and directly liable for the harassment Ms. Shepard endured from her supervisor and coworkers. The 11th Circuit, whose approach this court has adopted, has established a vicarious liability approach for the actions of supervisors and a direct liability approach for the actions of coworkers. Miller, 277 F.3d at 1278.
A. The Actions of Professor Riley Created a Hostile Work Environment for Which Westmoor Military Institute is Directly Liable.
[bookmark: _Hlk207533711][bookmark: _Hlk207533801][bookmark: _Hlk207533830]In Vance v. Ball State Univ., 570 U.S. 421, 424 (2013), the Supreme Court, applying Faragher, held that “if the harassing employee is a supervisor,” vicarious liability may exist if “tangible employment action” occurs. Faragher v. City of Boca Raton, 524 U.S. 775, 807 (1998); Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, 765 (1998). A “tangible employment action” means “a significant change in employment status, such as … reassignment with significantly different responsibilities, or a decision causing a significant change in benefits.” Vance, 570 U.S. at 428-29.
Riley’s actions as the Ms. Shepards' direct supervisor clearly meet this standard. Following Ms. Ms. Shepard’s protected opposition on January 9, 2023, Riley removed Ms. Shepard from multiple upper-level courses while refusing to assign her the classes she had requested to teach, opting instead to give them to less senior male staff. R. 10-11. A reassignment with significantly different responsibilities from her previous courses. 
Furthermore, Riley relocated Ms. Shepard to an office in Hammond Hall—plagued by rodents, poor heating, and asbestos—while male colleagues, such as Carr and Hayes, were given offices in the newly renovated Calhoun Hall. (Ms. Shepard Dep. 6-13:40, 9-20:39, 13-21:40). This decision isolated her, hindered her work, and signaled her devaluation, causing a significant change in the benefits Ms. Shepard was able to receive from her office environment. 
In order not to be held vicariously liable for Riley’s actions, Westmoor alleges they are safe under the Faragher/Ellerth doctrine by which they would need to and cannot establish that they “(1) exercised reasonable care to prevent and promptly correct any sexually harassing behavior; and (2) the employee unreasonably failed to take advantage of any preventive or corrective opportunities provided by the employer or to avoid harm otherwise.” Faragher, 524 U.S. at 807; Ellerth, 524 U.S. at 765.
[bookmark: _Hlk207533895][bookmark: _Hlk207533921]First, Westmoor did not meet its obligation to prevent harassment as it did not (1) have an anti-harassment policy that sufficiently complied with the law, nor (2) did it effectively disseminate its policy. An anti-harassment policy must, at a minimum, be specific and detailed, allowing complaints to be directed outside the supervisory chain. Madray v. Publix Supermarkets, Inc., 208 F.3d 1290, 1299 (11th Cir. 2000); citing Shaw v. AutoZone, Inc., 180 F.3d 806, 812-13 (7th Cir. 1999). Here, the policy did make clear that harassment would not be tolerated, but it provided no specific instructions on how to report an instance of harassment, other than reporting it to the employee’s supervisor. R. 75. 
[bookmark: _Hlk207533952][bookmark: _Hlk207533994]Even if the policy is found by the court to be sufficiently specific as required to comply with the law, Ms. Shepard argues it was not, as also required by the 11th circuit, “aggressively and thoroughly disseminated.” Farley v. Am. Cast Iron Pipe Co., 115 F.3d 1548, 1554 (11th Cir. 1997). Westmoor only provided Ms. Shepard and other staff with a link to a database containing the harassment policy. R. 72-74. They did not train on the policy, nor did they address it individually. R. 61 (dep rollins tucker 1-12).  Ms. Shepard contends that merely having a policy is insufficient if employees lack meaningful access to it. Harrison v. Eddy Potash, Inc., 158 F.3d 1371, 1379 (10th Cir. 1998) (finding that burying a policy in an obscure or inaccessible format does not satisfy the reasonable care requirement). Therefore, a Jury could find that Westmoor did not take sufficient action in creating and disseminating an anti-harassment policy that was sufficient to prevent harassment.
[bookmark: _Hlk207534035][bookmark: _Hlk207534081]Second, Westmoor cannot show that Ms. Shepard “failed to take advantage of any preventive or corrective opportunities.” Faragher, 524 U.S. at 807 (1998). Courts have found that a jury could find the employer did not meet the “corrective” prong when its investigation was delayed and incomplete.  Reyna v. ConAgra Foods, Inc., 506 F. Supp. 2d 1363, 1376 (M.D. Ga. 2007). The 11th Circuit emphasized that an inadequate investigation occurs when an employer’s response does not effectively address harassment. Walton v. Johnson & Johnson Servs., 347 F.3d 1272, 1288 (11th Cir. 2003); see also Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, 763 (1998) (where the court held that employees are not required to pursue remedies that are futile.)
	Westmoor failed to exercise reasonable care because Human Resources waited twenty days after Ms. Shepard’s January 3, 2024, report to contact her and then assigned the investigation to Rollins Tucker, a close friend of Riley whom Riley had helped secure employment for. (Shepard Dep. 7–19:42, 8–17:41; Tucker Dep. 13:1–21:63). Tucker not only had an undisclosed conflict of interest but also warned Riley in advance, fatally undermining the investigation and confirming Westmoor’s failure to meet the first prong of the Faragher-Ellerth defense. 
Ms. Shepard was subject to an anti-harassment policy that failed to comply sufficiently with the law and was not effectively disseminated. Upon reporting her harassment to HR, they acted neither promptly, taking over 20 days to respond, nor effectively investigated her claim because the investigator was neither impartial nor effective. For all of these reasons, Ms. Shepard asks this court to find that a reasonable jury could determine that Westmoor is vicariously liable for Riley’s actions as Ms. Shepard’s Supervisor; and they are not entitled to their alleged Faragher-Ellerth defense.
B. Westmoor is Directly Liable for The Hostile Work Environment Created by Ms. Shepard’s Coworkers. 
[bookmark: _Hlk207534176][bookmark: _Hlk207534191]Under well-established law, when the harasser is a coworker rather than a supervisor, an employer is liable if it “knew or should have known of the offensive conduct but failed to take appropriate corrective action.” Faragher v. City of Boca Raton, 524 U.S. 775, 799 (1998); Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, 758–59 (1998); see also 29 C.F.R. § 1604.11(d) (2012); EEOC Guidance 405:7652; Vance v. Ball State Univ., 570 U.S. 421, 453–54 (2013).
Westmoor should be found directly liable because it had actual knowledge of the offensive conduct perpetuated by Carr, Healy, and Hayes and failed to take appropriate corrective action.  Henson, 682 F.2d at 899 (“knowledge may be established either by proof that the employee complained to higher management or by demonstrating that the harassment was so pervasive that the employer’s awareness can be inferred.”). Ms. Shepard reported to Riley, her supervisor, in September 2023 that Carr had told students not to register for her classes unless they wanted to “minor in feminine studies.” (Shepard Dep. 1–5:34–35). Instead of taking corrective action, Riley merely promised to “talk” to Carr, by which time Ms. Shepard’s class enrollment had plummeted, and remaining students refused to engage, allowing the hostile environment to worsen. R. 10. Westmoor’s Supervisors knew of Healy’s harassment as Healy told Rily about Ms. Shepard that she needed to be “kept in line,” or the department would turn into a “social justice blog.” R. 10. To all these actions and others referenced by Ms. Shepard in her complaint, no effective resolution was offered other than a mediation led by an impartial mediator. R. 10-11
This Court should hold Westmoor directly liable for the harassment Ms. Shepard endured from her coworkers because the university had actual knowledge of offensive conduct and failed to take appropriate corrective action.            
Conclusion
For the foregoing reasons, Plaintiff respectfully requests that this Court deny Defendant’s motion for summary judgment.
Respectfully Submitted,
/s/     F
Council for Plaintiff 



