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INTRODUCTION
 
This Court should grant Defendant Westmoor Military Institute’s Motion for Summary Judgment because Plaintiff Louise Shepard cannot establish a prima facie case of a hostile work environment in retaliation to her opposition to discriminatory practices on January 9, 2023. The record shows that the actions of the faculty that Plaintiff alleges were retaliatory after she spoke out regarding gender discrimination at Westmoor did not severally or materially change her employment. This conduct was merely unfavorable and undesirable to Plaintiff herself, but did not rise to the level of retaliatory action. Defendant is also shielded from liability under its affirmative Faragher-Ellerth defense. A motion for summary judgment should be granted when a party “shows the lack of a genuine, triable issue of material fact.” Celotex Corp. v. Catrett, 477 U.S. 317, 327 (1986). Here, the facts that Plaintiff disputes would not affect the suit’s outcome under the governing law. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). Westmoor meets “its burden of coming forward with proof of the absence of any genuine issues of material fact,” and therefore, this Court should grant Defendant’s Motion for Summary Judgment. Celotex Corp., 477 U.S. at 321. 
STATEMENT OF FACTS

On June 1, 2022, Louise Shepard, (“Plaintiff”) was hired at Westmoor Military Institute (“Westmoor”) as an Instructor of Philosophy. (Shepard Dep. 19:15-16). Mark Riley (“Riley”), the Chair of the Philosophy Department at Westmoor, interviewed Plaintiff for the position. (Riley Dep. 47:4). Riley’s position entails “providing guidance and administrative oversight for the Philosophy department, which includes developing curriculum, assigning faculty to courses, and recommending new faculty for hire.” (Riley Dep. 44:9-11). Plaintiff’s job description included the following two introductory courses: ‘Introduction to Philosophy’ and ‘European Literary Movements.’ (Riley Dep. 47:9-11). Riley was impressed with Plaintiff’s qualifications during her interview, and he decided to assign her a section of ‘American Political Thought’, which is an upper-level course, even though it was not technically in her job description. (Riley Dep. 47:11-12). When employees undergo their orientation, they are made aware of Westmoor’s workplace policies and reporting procedures. (Shepard Dep. 21:12-13). 
During her first semester at Westmoor, Plaintiff had mixed reviews from her students. (Riley Dep. 48:5). At the conclusion of her first semester, Riley held a meeting with Plaintiff, where Plaintiff requested to teach an upper-level course called ‘Strategic Thinkers and Military Intellectuals’ in the spring. (Riley Dep. 48:25-26). Riley did not think that Plaintiff was ready to teach an upper-level course after only one semester at Westmoor. (Riley Dep. 49:2-4). To compromise, Riley agreed to allow Shepard to host a panel on ethical reasoning in military conflict at the next faculty meeting on January 9, 2023. (Riley Dep. 39: 10-13).
On January 9, 2023, the Westmoor faculty attended the scheduled faculty meeting, where Plaintiff began to present her panel idea. (Riley Dep. 49:17-18). Plaintiff completed her presentation, which is all that Riley gave her authority to do. (Riley Dep. 50:1). After completing her presentation, Plaintiff began voicing her opinion regarding gender discrimination at Westmoor. (Riley Dep. 50:2-3). Riley was surprised by the examples that Plaintiff was giving of discrimination at Westmoor and was hearing about them for the first time. (Riley Dep. 50:3-4). He wished that Plaintiff would have come to him first with her complaints so that he could have had “the opportunity to take it up his own chain of command.” (Riley Dep. 50:8-10). Riley has a duty to report any complaints to Mitchel Torres, who is the President of the English and Fine Arts College and has the final decision-making power. (Riley Dep. 44:13-15).
During the spring semester of 2023, Riley hired a new professor, Beau Hayes (“Beau”). (Riley Dep. 2:20). Riley assigned Beau rather than Plaintiff to teach ‘Strategic Thinkers and Military Intellectuals’ because Beau’s course load was lighter than Plaintiff’s. (Riley Dep. 53: 3-5).  Plaintiff complained to Riley that an older Professor, Professor Carr, was encouraging students to switch out of her courses and to enroll in Beau’s courses for “a real Westmoor education.” (Riley Dep. 55:13-17). Riley promptly addressed the issue that same day with Professor Carr, reprimanding him and making it clear that any issues he had with Plaintiff should either be addressed directly with him or with Plaintiff, and that the students needed to be kept out of it out of respect. (Riley Dep. 55:22-25). Plaintiff alleged that she entered a faculty meeting on February 21, 2023, when Beau and another professor stopped talking and began laughing. (Complaint ¶20). Plaintiff never reported this incident to Riley. (Shepard Dep. 30:21-22). For the remainder of the spring semester of 2023, Plaintiff did not socialize much with other faculty members but never reported any issues to Riley. (Riley Dep. 55:4-5).
During the fall semester of 2023, Professor Carr hosted his annual Memorial Day barbeque, which some, but not all, faculty members got invited to. (Riley Dep. 54:1-3). During the barbeque, Riley did complain about Plaintiff “taking action without operating within her command structure and acting beyond her rank.” (Riley Dep. 54: 9-11). Although he was “blowing off some steam” regarding his frustration, he still thought that Plaintiff “had a lot of potential to bring value to Westmoor.” (Riley Dep. 54:8-9, 16).
On December 31, 2023, the administration announced office relocations due to construction. (Complaint ¶32). It was Riley’s responsibility to reassign faculty and staff to a different hall while the construction was occurring. (Riley Dep. 57:2-3). Riley “assigned everyone randomly” and “did not think much of it at all.” (Riley Dep. 57:5-6).  Plaintiff, along with Professor Keating, and six other professors from other departments were reassigned to Hammond Hall due to the construction in Belmont Hall. (Shepard Dep. 39: 18-20). When the spring 2024 semester began, Plaintiff was notified that she would not be teaching ‘American Political Thought’ but would instead be teaching two sections of ‘Introduction to Philosophy’ and one section of ‘European Literary Movements’. (Riley Dep. 57:14-15). Riley’s reasoning for the reassignment of courses was because Professor McLeod, a tenured professor at Westmoor who had previously taught ‘American Political Thought’, was returning from sabbatical and had asked to teach that course. (Riley Dep. 57:8-12).
On January 3, 2024, Plaintiff contacted Human Resources (“HR”) to request a meeting. (Complaint ¶34). On January 23, 2024, Shepard met with Rollins Tucker, the Assistant HR Director. (Complaint ¶34). Rollins Tucker is a childhood friend of Riley. (Shepard Dep. 31:12). On February 9, 2024, the Director of HR concluded after conducting an investigation that there was insufficient evidence to conclude that Plaintiff was subjected to retaliation. (Exhibit 13-A). The Department of HR offered Plaintiff to participate in a mediation with Riley and a neutral mediator, but Plaintiff did not take this opportunity. (Shepard Dep. 43: 4-7). Instead, Plaintiff began searching for a new job in February of 2024. (Shepard Dep. 42:18-19). On April 22, 2024, Plaintiff accepted a new role at the University of the South and submitted her notice to Riley. (Shepard Dep. 43:9-12).
ARGUMENT

This Court should grant Westmoor’s Motion for Summary Judgment because Plaintiff cannot establish a prima facie case of a hostile work environment and because Westmoor is shielded from liability under its Faragher-Ellerth defense.
I.          	This Court should grant the Defendant’s Motion for Summary Judgement because Plaintiff cannot establish a prima facie case of a hostile work environment in retaliation to her opposition to discriminatory practices on January 9, 2023.
 
Under the anti-retaliation provision of Title VII of the Civil Rights Act of 1964 (“Title VII”), an employer is prohibited from creating a hostile work environment “in retaliation for an employee’s engagement in protected activity.” Curet v. Ulta Salon, No. 23-12372, 2024 U.S. App. LEXIS 12589, *8 (11th Cir. May 24, 2024). To establish a prima facie case of a retaliatory hostile work environment, a plaintiff must show that “she engaged in a statutorily protected activity, that she suffered a materially adverse employment action, and that she established a causal link between the protected activity and the adverse action.” Id. To establish a causal link, a plaintiff must show that “the decisionmakers knew of the protected activity and that the protected activity and the adverse action were not wholly unrelated.” Harris v. Florida Agency for Health Care Administration, 611 F. App’x 949, 951 (11th Cir. 2015). It is uncontested that Plaintiff participated in a protected activity within the meaning of 42 U.S.C. §2000e-3 during the January 9, 2023 faculty meeting. However, Plaintiff did not suffer materially adverse employment actions as a result of her participation in a protected activity on January 9, 2023, and she does not establish a causal link between the protected activity and the material adverse actions. Therefore, Defendant’s Motion for Summary Judgment should be granted.
A.   Plaintiff failed to show that her opposition to discriminatory practices on January 9, 2023 caused her to suffer materially adverse employment action at Westmoor Military Institute.
Plaintiff did not suffer materially adverse employment action as a result of her participation in a protected activity at the faculty meeting on January 9, 2023. The Eleventh Circuit has held that “not all employer actions that negatively impact an employee qualify as adverse employment actions.” Howard v. Walgreens Co., 605 F.3d 1239, 1245 (11th Cir. 2010). The Eleventh Circuit went on to rule that “only those employment actions that result in a serious and material change in the terms, conditions, or privileges of employment will suffice.” Id. A plaintiff must show that she suffered "harassment that was sufficiently severe or pervasive to alter the terms and conditions of employment and create a discriminatorily abusive working environment." Fernandez v. Trees, Inc., 961 F.3d 1148, 1153 (11th Cir. 2020). “To show that harassment was sufficiently severe or pervasive to alter the terms or conditions of his employment,” the Eleventh Circuit held that “the employee must prove that his work environment was both subjectively and objectively hostile. Id. “The employee’s subjective view of the significance and adversity of the employer’s action is not controlling, but the employment action must be materially adverse as viewed by a reasonable person in the circumstances.” Howard 605 F.3d at 1245.
The present case is similar to Howard, 605 F.3d at 1240-1241, where the plaintiff filed a complaint against his employer, alleging that his supervisor discriminated against him because of his race and threatened to terminate his employment as retaliation. Id. The plaintiff received a new supervisor, who he alleged placed him in an overnight pharmacist position and made offensive comments that he believed were directed towards him because of his race. Id. at 1241. The plaintiff was scheduled to work an overnight pharmacist shift but fell sick and had to call in to report that he would not be coming to work that night. Id. The plaintiff’s supervisor called the plaintiff and left a message on the plaintiff’s phone, stating that “his job was in jeopardy because he pulled a No call/No show” for work. Id. The plaintiff alleged that his supervisor’s message threatening his job was a result of his supervisor’s discrimination against him. Id. at 1245. The Court held that the plaintiff’s retaliation claim failed as a matter of law. Id. The Court came to this conclusion on the grounds that “an allegation such as the plaintiff’s falls well short of an adverse action,” and that “nowhere in the record is there any indication that the message resulted in a serious and material change in the terms, conditions, or privileges of employment.” Id.
Similarly to the plaintiff’s complaint in Howard, the instances that Plaintiff complained of in this case also “fall short of adverse action.” Id. Plaintiff alleged that Riley assigned an upper-level course to Beau, even though he started a year later than Plaintiff at Westmoor. Riley assigned this course to Beau instead of Plaintiff because Plaintiff’s course load was heavier than Beau’s, Beau had the lightest course load at that point in time, and based on Plaintiff’s feedback from her students, Riley thought that Beau was the better choice. (Riley Dep. 53:2-5). There is no indication that Riley assigned the course to Beau in retaliation to Plaintiff’s engagement in the protected activity on January 9, 2023. Riley’s choice to assign Beau the course rather than Plaintiff did not “result in serious and material change in the terms, conditions, or privileges of her employment,” because she was never assigned to teach the course to begin with. Howard, 605 F.3d at 1245.
Plaintiff also alleged that Riley removed her as the professor for ‘American Political Thought’, an upper-level course, and assigned her an additional section of ‘Introduction to Philosophy' instead. When Plaintiff was first hired at Westmoor, “her job description included two introductory courses, which were ‘Introduction to Philosophy’ and ‘European Literary Movements’. (Riley Dep. 47:9-11). The only reason that Plaintiff was assigned to teach ‘American Political Thought’ was because Riley “was impressed with her during her interview and assigned her a section” of that upper-level course. (Riley Dep. 47:11-12). Although this upper-level course was taken away from Plaintiff’s schedule, it was replaced by an additional section of ‘Introduction to Philosophy’, which is the course that was originally included in her job description at Westmoor. Therefore, there is no indication that Riley retaliated against Plaintiff by replacing the upper-level course with an introductory course because the terms of her employment originally only included introductory courses.
Plaintiff also alleged during the fall 2023 semester, her anonymous student course evaluations “reflected an overwhelming sentiment of animosity” towards her. (Complaint ¶31). However, even before her participation in the protected activity at the January 9, 2023 faculty meeting, Plaintiff’s student course evaluations revealed mixed reviews from her students regarding her teaching style and her intensity as a professor. Therefore, the Plaintiff’s belief that her student course evaluations following her opposition to gender discrimination at Westmoor were a result of a retaliatory hostile work environment is a “subjective view,” and would not be viewed as “materially adverse by a reasonable person in the same circumstances.” Id. Although all of these instances may be personally undesirable and unfavorable for Plaintiff, a reasonable person in the circumstances would not view them as rising to the standard of materially adverse employment action against her.
B.  Plaintiff failed to show a causal link between her opposition to    discriminatory practices on January 9, 2023 and the alleged adverse employment action.
 
Plaintiff also fails to fulfill the third element of a prima facia case of a retaliatory hostile work environment, which is causal connection. To establish a causal link in a prima facie case of a retaliatory hostile work environment between the protected activity and the adverse employment action, a plaintiff must show that “the decsionmakers knew of the protected activity and that the protected activity and the adverse action were not wholly unrelated.” Harris 611 F. App’x at 951. The plaintiff must establish that “the employer is responsible for the environment under a theory of either direct liability or vicarious liability.” Fernandez 961 F.3d at 1153. An employer is vicariously liable for a hostile environment “if the supervisor takes tangible environment action against the victim,” and is directly liable when “the perpetrator of the harassment is merely a co-employee of the victim” and the employer “knew or should have known of the harassing conduct but failed to take prompt remedial action.” Miller v. Kenworth of Dothan Inc., 277 F.3d 1269, 1278 (11th Cir. 2002). 
Mark Riley is the Chair of the Philosophy Department at Westmoor. His position entails “providing guidance and administrative oversight for the Philosophy department, which includes developing curriculum, assigning faculty to courses, and recommending new faculty for hire.” (Riley Dep. 44:9-11). As the Chair of the Philosophy Department, he is Plaintiff’s supervisor. Plaintiff alleged that Riley criticized her at the Memorial Day barbeque “for acting beyond her rank” to other faculty members that were present at the barbeque. (Complaint ¶21). Plaintiff further alleged that in response to her opposition to Westmoor’s gender discrimination, Riley purposely reassigned her office to Hammond Hall. (Complaint ¶32). Although Riley’s criticism of Plaintiff to other faculty members may have been unprofessional, it was not a form of “tangible employment action” against Plaintiff. Miller 277 F.3d at 1278. Riley admitted that his conversation with the other faculty members was his way of “blowing off some steam,” and this conversation was merely just out of frustration. (Riley Dep. 54:8-9). Reassigning Plaintiff to Hammond Hall was also not a form of “tangible employment action” against Plaintiff, but rather just the luck of the draw. Id. Plaintiff was not the only professor relocated to Hammond Hall. Six other professors were also reassigned to Hammond Hall due to the construction. Riley “didn’t think much of” the relocation and “just assigned everyone randomly.” (Riley Dep. 57:5-6). Therefore, Riley’s actions were not tangible employment action specifically against Plaintiff for her engagement in the protected activity and Westmoor cannot be held vicariously liable.
Plaintiff also alleged multiple instances of harassment by her co-employees. For example, she alleged that she entered a faculty meeting on February 21, 2023, when Beau and another professor, stopped talking and began laughing. (Complaint ¶20). Plaintiff also alleged that Professor Carr told cadets to not take Plaintiff’s classes because they were “snowflake studies” and that he “encouraged enrollment in Beau Hayes’ class instead” so that the cadets would "receive a real Westmoor education.” (Complaint ¶20). Plaintiff reported Professor Carr’s comments to Riley, who promptly addressed the issue the same day that Plaintiff complained to him. (Riley Dep. 55:22-23). Riley reprimanded Professor Carr and stated that any issues he had with Plaintiff needed to either be addressed directly with her or with Riley, and that “the cadets should be kept out of it” out of respect. (Riley Dep. 55: 23-25). For the remainder of the spring 2023 semester, Riley noticed that Plaintiff “had withdrawn” and that he did not “see her socialize with other faculty members.” (Riley Dep. 55: 4-5). He stated that although he observed this behavior from Plaintiff, she “never said anything” to him. (Riley Dep. 55:5). Because Plaintiff failed to actively report the alleged harassment by her co-employees to Riley, there is no way that Westmoor knew or should have known of the alleged conduct. Riley reports to Mitchel Torres, who is the President of the English and Fine Arts College and has final decision-making power. (Riley Dep. 44:13-15). Riley could not have reported Plaintiff’s alleged complaints to Mitchel Torres because Plaintiff failed to inform him of the conduct that she alleged went on until she left Westmoor. If Plaintiff had informed Riley of every instance that she alleged, he could have reported it to Mitchel Torres, who would have brought it up the chain of command so that prompt remedial action could be taken. Therefore, Westmoor is not directly liable and Plaintiff failed to establish the last element for a prima facie case of a retaliatory hostile work environment. Accordingly, Defendant’s Motion for Summary Judgment should be granted.
II.        	This Court should grant the Defendant’s Motion for Summary Judgement because Westmoor is shielded from liability under its affirmative Faragher-Ellerth defense
 
Westmoor is shielded from liability against Plaintiff’s hostile work environment claims because it is entitled to its affirmative Faragher-Ellerth defense. The Supreme Court has held that “an employer does have a defense "[w]hen no tangible employment action is taken" if it "exercised reasonable care to prevent and correct promptly any “discriminatory conduct and "the plaintiff employee unreasonably failed to take advantage of any preventive or corrective opportunities provided by the employer or to avoid harm otherwise.” Crawford v. Metro. Gov't of Nashville & Davidson Cnty., 555 U.S. 271, 278 (2009) (quoting from Burlington Indus. v. Ellerth, 524 U.S. 742, 765 (1998)). Westmoor is entitled to the affirmative Faragher-Ellerth defense because Westmoor did not take any tangible employment action against Plaintiff, Westmoor exercised reasonable care to prevent and promptly correct any alleged discriminatory conduct, and because Plaintiff unreasonably failed to take advantage of the corrective opportunity to participate in a mediation led by a neutral mediator provided by Westmoor. Additionally, there are no genuine, triable issues of material fact. Celotex Corp. 477 U.S. at 327.  Therefore, Westmoor is shielded from liability under its affirmative Faragher-Ellerth defense and its Motion for Summary Judgment should be granted.
A.    Westmoor Did Not Take any Tangible Employment Action Against Plaintiff.
First, Westmoor is shielded from liability under its affirmative Faragher-Ellerth defense because Westmoor did not take any tangible employment action. The Supreme Court has held that “When no tangible employment action is taken, a defending employer may raise an affirmative defense to liability or damages, subject to proof by a preponderance of the evidence.” Burlington Indus. v. Ellerth, 524 U.S. 742, 765 (1998). A tangible adverse employment action is “a significant change in employment status, such as discharge, demotion, or undesirable reassignment.” Id at 746. Here, after Plaintiff engaged in the protected activity on January 9, 2023 she was not fired, not demoted, and did not face an undesirable reassignment. 
Plaintiff claims that she suffered from an undesirable reassignment because she was denied the opportunity to teach the upper level course ‘Strategic Thinkers and Military Intellectuals,’ the upper level course ‘American Political Thought’ was removed from her schedule, and because she was moved to Hammond Hall. The Supreme Court has held that in “the retaliation context, reassignment of job duties is not automatically actionable. Whether a particular reassignment is materially adverse depends upon the circumstances of the particular case, and should be judged from the perspective of a reasonable person in the plaintiff's position, considering "all the circumstances."” Burlington N. & Santa Fe Ry. v. White, 548 U.S. 53, 56 (2006). It is not disputed that Plaintiff was moved to Hammond Hall because Belmont Hall was undergoing construction during the spring 2024 semester. (Shepard Dep. 39:3-12.) Therefore, Plaintiff had to be relocated along with Professor Keating, and six other professors from other departments, not as a form of retaliation, but out of necessity. (Shepard Dep. 39:18-19.) 
As for the removal of ‘American Political Thought’ from Plaintiff’s schedule, that was done because Professor McLeod was returning from sabbatical and had asked to teach that course. (Riley  Dep. 57: 7-12.) Professor McLeod is a tenured professor at Westmoor, and has previously taught ‘American Political Thought’ before. Professor McLeod was given ‘American Political Thought’ due to his seniority, rather than the Plaintiff being targeted and reassigned out of retaliation. Id. As for being denied teaching ‘Strategic Thinkers and Military Intellectuals’ it is not disputed that Plaintiff was already assigned three courses, whereas Beau only had two classes to teach which is why he was given the course. (Shepard Dep. 33:4-9.) Additionally, it is not disputed that Plaintiff received negative student evaluations which was an indication that Plaintiff needed to improve her instructional skills before teaching an upper-level course. Id. Plaintiff was still allowed to teach the other courses she previously taught as per her original duties. Under all the circumstances mentioned, a reasonable person would find that there was no materially adverse reassignment. Furthermore, it is not disputed that Plaintiff was not discharged or demoted from Westmoor. Instead, Plaintiff accepted an Assistant Professor position at The University of the South, on April 22, 2024. (Shepard Dep. 19:6). Therefore, it is not disputed that Westmoor did not take any tangible employment action against the Plaintiff, and is entitled to the Faragher-Ellerth defense.
B.   Westmoor exercised reasonable care to prevent and correct promptly any discriminatory conduct and Plaintiff unreasonably failed to take advantage of the corrective opportunities provided by the employer.
Second, Westmoor is entitled to the Faragher-Ellerth defense because it exercised reasonable care to prevent and correct promptly any discriminatory conduct. An employer is entitled to the Faragher-Ellerth defense “if it “exercised reasonable care to prevent and correct promptly any" discriminatory conduct…” Crawford, 555 U.S. at 278. The Supreme Court noted that “proof that an employer had promulgated an antiharassment policy with complaint procedure is not necessary in every instance as a matter of law, the need for a stated policy suitable to the employment circumstances may appropriately be addressed in any case when litigating the first element of the defense.” Faragher v. City of Boca Raton, 524 U.S. 775, 807 (1998). Here, Westmoor has exercised reasonable care by creating an anti-harassment and discrimination policy, and by creating a mechanism where employees can file complaints that would be investigated by the HR department. It is not disputed that when employees undergo their orientation, they are made aware of such policies and reporting procedures. (Shepard Dep. 21:12-13). Therefore, Westmoor exercised reasonable care to prevent any discriminatory conduct. Id.
Additionally, when Westmoor’s HR department received Plaintiff’s complaint, Westmoor acted promptly to correct any discriminatory conduct. Once the complaint was received, Westmoor scheduled a meeting with Plaintiff to gather more information and conducted a neutral investigation. It is not disputed that when the investigation found that no discrimination had occurred, Westmoor offered Plaintiff the opportunity to participate in meditation with a neutral mediator. Plaintiff claims that the investigation was not neutral because the HR employee she had an initial meeting with was Rollins Tucker, a childhood friend of Riley. However, it is not disputed that the investigation was conducted by Laura Townsend, the HR Director, and a neutral party. The Eleventh Circuit has held that, “[w]here the employer sees hostility but cannot tell if there has been harassment, warning the alleged harasser, requiring both parties to participate in counseling, and monitoring their interactions is a proper and adequate remedy, at least as a first step.” Baldwin v. Blue Cross/Blue Shield, 480 F.3d 1287, 1306 (11th Cir. 2007). Therefore, Westmoor is entitled to the Faragher-Ellerth defense because it exercised reasonable care to prevent and promptly correct any discriminatory conduct. Crawford, 555 U.S. at 278.
Finally, Westmoor is entitled to Faragher-Ellerth defense because the plaintiff employee unreasonably failed to take advantage of the meditation offered by Westmoor. An employer is shielded from liability when the “plaintiff employee unreasonably failed to take advantage of any preventive or corrective opportunities provided by the employer.” Ellerth, 524 U.S. at 765. The Supreme Court has emphasized that the primary objective of Title VII is to avoid harm, not provide redress. Faragher, 524 U.S. at 806. The Supreme Court further elaborated that, “while proof that an employee failed to fulfill the corresponding obligation of reasonable care to avoid harm is not limited to showing any unreasonable failure to use any complaint procedure provided by the employer, a demonstration of such failure will normally suffice to satisfy the employer's burden under the second element of the defense.” Id at 807-08.
  Here, it is not disputed that Plaintiff unreasonably failed to take advantage of the corrective opportunities provided by Westmoor. Before Westmoor’s HR department conducted the investigation, Plaintiff had already begun looking for other jobs. (Shepard Dep. 42:18-19). It is not disputed that once the investigation was conducted and a mediation session with a neutral meditator was offered to Plaintiff, she never responded to the offer and instead accepted a new position. (Shepard Dep. 43: 4-7). In Baldwin, the Eleventh Circuit has held that counseling is a proper and adequate remedy and  when an employee does not take advantage of that corrective measure  after the harassment is reported, that is sufficient to show an unreasonable failure on the part of the employee.  Baldwin, 480 F.3d, at 1306 (11th Cir.)  The Eleventh Circuit reasoned that when “[plaintiff] refused to take advantage of the counseling option, a reasonable corrective measure which [defendant] offered her, and that by itself is enough to carry the day for [the defendant] on the second element of the Faragher-Ellerth defense. Id. The Eleventh Circuit eemphasized that Baldwin is a “case where the complainant refused to cooperate with the first step. [Plaintiff] did that because she was not happy with [defendant’s] proposed remedy. As we have indicated before, the complainant does not get to choose the remedy.” Id. Here, it is undisputed that after mediation was offered to Plaintiff, she never responded and thus refused to cooperate. (Shepard Dep. 43: 4-7). Therefore, Plaintiff unreasonably failed to take the corrective opportunities provided by Westmoor, and Westmoor is entitled to the  Faragher-Ellerth defense.
        	In sum, Westmoor is entitled to the Faragher-Ellerth defense and is shielded from liability. Therefore, Westmoor’s Motion for Summary Judgment should be granted because there is no genuine, triable issue of material fact. Celotex Corp. 477 U.S. at 327.

CONCLUSION
For the foregoing reasons, Defendant’s Motion for Summary Judgment should be granted.

Respectfully Submitted,
/s/  Team   F
   Attorneys for the Defendant


