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The Motion for Summary Judgment should be denied because the Plaintiff has made a prima facie case of a retaliatory hostile work environment and because the Defendant cannot establish an affirmative Faragher-Ellerth defense.
Plaintiff has made a prima facia case of retaliatory hostile work environment under Title VII of the Civil Rights Act of 1964. Louise Shepard engaged in a protected activity by opposing gender discrimination at Westmoor Military Institute (hereinafter “Westmoor”). As a result of her participation in a protected activity, Shepard suffered a retaliatory hostile work environment.
The Faragher-Ellerth defense is unavailable to the Defendant because the Plaintiff suffered tangible employment action. Even if the defense were available to the Defendant, the Defendant cannot establish the elements of the defense because it did not exercise reasonable care to prevent and respond promptly to complaints and the Plaintiff did not unreasonably fail to take advantage of preventive and corrective opportunities.
Accordingly, the Plaintiff respectfully requests this court DENY the Defendant’s Motion for Summary Judgment.
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In June 2022, Louise Shepard began working at Westmoor. Shepard Dep. 19:16. She attended a faculty orientation for new employees where a representative of the Human Resources Office presented a link to the Human Resources Library which contained hundreds of documents including Westmoor’s Anti-Harassment and Discrimination Policy. Shepard Dep. 20:26-21:16. This policy did not provide specific instructions of how to report discriminatory behavior nor what actions Westmoor would take to address such reports. Ex. 2.
On December 17, 2022, during a semester feedback meeting with her supervisor, Mark Riley, Shepard brought up gender discrimination that she had observed and experienced at Westmoor. Shepard Dep. 25:12-26. A few weeks later, on January 9, 2023, Shepard spoke up about her observations at a faculty and administration meeting which included upper-level staff of the university. Shepard Dep. 27:20-28:21. Throughout subsequent months, Shepard received targeted and gender-specific insults and vulgar language from her co-workers and from students. She addressed several of these incidents with Riley as they happened. In June 2023, Riley selected Beau Hayes to teach Strategic Thinkers and Military Intellectuals, bypassing Shepard. She, again, addressed the issue directly with Riley. Shepard Dep. 32:18-33:13. In December 2023, she received notice that she was moving offices to an outdated and degraded building while Hayes would move into a new office next to Riley. Shepard Dep. 39:1-40:10.
In January 2024, after a year of inaction on any of her reports, Shepard brought her complaint to the Human Resources Office. Shepard Dep. 41:5. The Assistant Director of Human Resources, Rollins Tucker, conducted the investigation of her report. Shepard Dep. 41:23-24. He did not disclose that he was childhood friends with the subject of his investigation, Mark Riley, Shepard Dep. 42:10, nor did he recuse himself. Tucker Dep. 62:11-16. Instead, he informed Riley that he was conducting the investigation. Ex. 14. He concluded after eleven days, finding that no retaliatory actions were taken. He informed Shepard sixteen days later. Compl. 36-39.
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[bookmark: _Toc1786461934][bookmark: _Toc1369742894][bookmark: _Toc1644729927][bookmark: _Toc977361410][bookmark: _Toc1770958414][bookmark: _Toc913511517][bookmark: _Toc207636601]The Plaintiff Has Established a Prima Facie Case of Retaliatory Hostile Work Environment.
To make a prima facie showing of retaliatory hostile work environment, the plaintiff must show (1) that she engaged in a statutorily protected activity, (2) that she suffered adverse employment action, and (3) that there is “some causal relation” between the two events. Pennington v. City of Huntsville, 261 F.3d 1262, 1266 (11th Cir. 2001). A retaliatory-hostile work "is somewhat of a hybrid of a traditional protected-characteristic-based hostile work environment claim and a traditional retaliation claim." Buckley v. Sec'y of the Army, 97 F.4th at 799 (11th Cir. 2024) quoting Babb v. Sec’y, Dep’t of Veterans Affairs, 992 F.3d 1193, 1207 (11th Cir. 2021) In Monaghan, the court reestablished the Burlington standard stating, “that a plaintiff can prevail on a retaliatory hostile work environment claim under Title VII by showing, in addition to the other elements required to establish a retaliation claim, that the alleged retaliatory conduct "well might have dissuaded a reasonable worker from making or supporting a charge or discrimination" under Title VII. Monaghan v. Worldpay US, Inc., 955 F.3d 855, 857 (11th Cir. 2020) quoting Burlington Northern & Santa Fe Ry. v. White, 548 U.S. 53, 63 (2006).   The “well might have dissuaded” standard establishes the level of seriousness to which a harm must arise before it becomes actionable. 
[bookmark: _Toc802337075][bookmark: _Toc148258098][bookmark: _Toc1190466245][bookmark: _Toc1204966081][bookmark: _Toc1295216523][bookmark: _Toc1248861916][bookmark: _Toc207636602]Shepard Engaged in a Statutorily Protected Expression Because Reporting Gender Discrimination is Protected Under Title VII.
Louise Shepard engaged in a statutorily protected expression on January 23, 2023, by speaking up about gender discrimination at a Westmoor Military Institute faculty and administrative meeting. Shepard Dep. 27:20-28:21. Examining the first element of a retaliation claim, Title VII protects an employee who testifies about unlawful conduct. The statement must be about race or gender discrimination to fall within the scope of protected expression under Title VII. Pennington, 261 F.3d at 1266. In Ramirez v. Bausch & Lomb, Inc., an employee of Bausch and Lomb made a protected communication by voicing his issues including violations and issues with nonconformance at a Human Resources meeting. The court found that this was a protected activity under Title VII. Ramirez v. Bausch & Lomb, Inc. 2015 U.S. Dist. LEXIS 199186, 5,9 (M.D. Fla. 2024). In Gladden an employee at Proctor and Gamble for 18 years and a “Senior Account Executive” filed a gender discrimination case based on email stating, “I believe Promoveo is discriminating on the basis of gender on a regular basis, and they consider that women in these roles are expendable.” Gladden v. Procter & Gamble Distrib. LLC, 2021 U.S. Dist. LEXIS 210941, 11, 29-30. (N.D. Ga. 2021). Despite her verbiage targeting the discriminatory coordinated efforts of her employers and only highlighted her perceived beliefs about gender discrimination. Id. at 29-30. Similar to Ramierz, Shepard’s protected activity was the voicing of her issues to her employer of their discriminatory history and culture. See Ramirez  2015 U.S. Dist. LEXIS 199186, at 9 (Ramirez's protected activity was the voicing of his issues with his employer's alleged unlawful action). In contrast, Ramirez voiced his issues to the HR department, and Shepard was able to voice it to a larger audience at the full faculty meeting. Shepard Dep. 27:20-28:21. Shepard was aware of the gender discrimination in the room and decided to make a public comment surrounded by, not only faculty members, but also the college president, and university administration. Shepard Dep. 27:20-28:21. In contrast to both Gladden and Ramierz, Shepard asserted her right to engage in opposition to gender discrimination in an obvious and public way. Shepard not only had sufficient witnesses to her opposition, but her language explicitly targeted to the discriminatory treatment of female faculty members. Shepard Dep. 27:20-28:21. Shepards statements at the Westmoor meeting constitutes a protected expression under Title VII. 
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To prove a hostile work environment, courts may consider whether conduct is humiliating. Harris v. Forklift Sys, 510 U.S. 17, 23 (1993). A court can consider, “the frequency of the discriminatory conduct; its severity; whether it is physically threatening or humiliating, or a mere offensive utterance; and whether it unreasonably interferes with an employee's work performance”. Id. at 23. For example, in Reeve an increased level and extremity of vulgarity can make a person feel uncomfortable and establish more than enough of a prima facial case of discrimination. Reeves v. C.H. Robinson Worldwide, Inc., 594 F.3d 798, 811	
(11th Cir. 2010) The court found that Reeves had sufficient evidence for a discrimination claim. Id. at 814. Here, similar to Reeve, Shepard was constantly targeted by gender specific and vulgar language by her co-workers and students. The list of comments made by her co-workers include “little lady”, “snowflake studies”, not a “real Westmoor education,” “social justice warrior”, “try throwing in a smile once in awhile,” and “if she didn’t sound like a left-wing philanthropist all of the damn time. She’s exhausting.” Shepard Dep. 34:9, 35:1-2, 29:18, 34:1-2, 37:8-10.  Not only is the verbiage adverse but especially targeted at her gender. (See Harris, 510 U.S. at 21, “That intimidation, ridicule, and insult must also bear ‘the necessary sexual or other gender-related connotations to be actionable sex discrimination.’)  The faculty then perpetuated this behavior by allowing students to refer to her as a “bitch”. Shepard Dep. 37:24-38:22. See Harris, 510 U.S. at 23, “Calling a female colleague a ‘bitch’ is firmly rooted in gender. It is humiliating and degrading based on sex.”) This use of vulgarity in Shepards case is not as severe as the degradation faced in Reves, but the level of vulgarity and multiplicity of instances are sufficient. 
Westmoor subjected Louise Shepard to an adverse employment action. The Eleventh Circuit Court of Appeals now states, “A plaintiff must show that a reasonable employee would have found the challenged action it well might have ‘dissuaded a reasonable worker from making or supporting a charge of discrimination.’” Burlington Northern & Santa Fe Ry., 548 U.S. at 70-72.  For example, Crawford suffered a materially adverse action when she received an unfavorable performance review she received, that affected her eligibility for a merit pay increase, after she complained of racial discrimination. Crawford v. Carroll, 529 F.3d 961, 966 (11th Cir. 2008). Crawford’s unfavorable performance review satisfied adverse employment action. Id. at 973. Shepards suffered an employment action when she was reassigned to Hammond Hall. Hammond Hall was an extreme derogation of her work experience; she was forced to work surrounded by rats, asbestos, mildew and isolated from the rest of the department. Shepard Dep. 40:3-10 (See Burlington Northern & Santa Fe Ry., 548 U.S. at 71, “the jury could reasonably have concluded that the reassignment of responsibilities would have been materially adverse to a reasonable employee.”). Therefore, Shepard’s move to Hammond Hall is material in reference to the adverse employment action by Westmoor.
[bookmark: _Toc726485340][bookmark: _Toc1657557540][bookmark: _Toc1521187425][bookmark: _Toc646467512][bookmark: _Toc1817243987][bookmark: _Toc380255252][bookmark: _Toc207636604]There is a Causal Link Between the Protected Activity and The Adverse Employment Action Because the Adverse Employment Action Was Directly Related to Discrimination.
Shepard’s adverse employment action by Westmoor was directly related to the discrimination Shepard faced on campus from faculty and students alike. A causal relationship can be created when there is evidence that an employer "has treated like employees differently" [and] is necessary to “supply the missing link and provide a valid basis for inferring unlawful discrimination” Lewis v. City of Union City, 918 F.3d 1213, 1221-24 (11th Cir. 2019). For example, in Buckley, 97 F.4t 784,788 (11th Cir. 2024), the plaintiff suffered harassment by her employers as they diverted white patients to a white provider. Not only did she suffer the loss of patients she also suffered adverse treatment by calling her, “an angry Black woman”. Id. at 796-97. The relationship between her treatment and her adverse treatment satisfied the casual link. Similar to Buckley, Shepard’s causal link was the degradation of her work by her employers, she was moved from the main campus and loss of teaching upper-level course. Shepard Dep. 41:5.
Temporal proximity is enough to satisfy a causal link. A very close temporal proximity between the employer's knowledge of a protected activity and an adverse employment action is sufficient to meet the causal connection prong to establish a prima facie case of retaliation. Ramirez, 2015 U.S. Dist. LEXIS 199186, at 11-12. The week after the protected expression, Shepard informed Mark Riley of a student calling her, “the lady professor with a real axe to grind with men” Shepard Dep. 29:6-7. See Higdon v. Jackson, 393 F.3d 1211, 1220 (11th Cir. 2004) ("A plaintiff satisfies this element if she provides sufficient evidence of knowledge of the protected expression and that there was a close temporal proximity between this awareness and the adverse action."). Riley was made aware of the treatment of Shepard and made no further action to reduce the harassment made by students, perpetuating the harm inflicted by Westmoor. 
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“The Faragher-Ellerth defense is not available when the supervisor’s harassment culminates in a tangible employment action such as discharge, demotion, or undesirable reassignment.” Faragher v. City of Boca Raton, 524 U.S. 775, 808 (1998). In this case, Shepard’s reassignment to undesirable facilities, the removal of one of her upper-level classes, her circumvention by a junior professor, and the loss of her prestige to derogatory comments from fellow faculty and students, constitute retaliatory tangible employment action and preclude this defense. Shepard Dep. 40:3-10, 41:5, 32:18-33:13.
Westmoor could not meet the burden to raise this defense regardless. “When no tangible employment action is taken, a defending employer may raise an affirmative defense to liability or damages, subject to proof by a preponderance of the evidence.” Faragher 524 U.S. at 807. The Faragher-Ellerth defense contains two elements: “(a) that the employer exercised reasonable care to prevent and correct promptly any sexually harassing behavior, and (b) that the plaintiff employee unreasonably failed to take advantage of any preventive or corrective opportunities provided by the employer or to avoid harm otherwise.” Id. at 807. Westmoor fails both elements to meet this defense.
[bookmark: _Toc2039483026][bookmark: _Toc45986122][bookmark: _Toc819952117][bookmark: _Toc360179664][bookmark: _Toc273306613][bookmark: _Toc207636606]A. Westmoor Did Not Exercise Reasonable Care to Prevent Harm to Shepard Because it Did Not Provide Nor Adequately Enforce an Effective Anti-Harassment and Discrimination Policy.
To assert the Faragher-Ellerth defense, Westmoor must prove by a preponderance of the evidence that it exercised reasonable care in addressing Shepard’s claim of retaliatory behavior. In Frederick v. Sprint/United Mgmt. Co., the Court required Sprint to show that its sexual harassment policy was effectively published, that it contained reasonable complaint procedures, and that it contained no other fatal defect to establish that it took reasonable steps to prevent harassment. Frederick v. Sprint/United Mgmt. Co., 246 F.3d 1305, 1314 (11th Cir. 2001).
First, unlike Sprint, Westmoor did not effectively publish its Anti-Harassment and Discrimination policy. When faculty presented the index webpage during an initial orientation for new employees, they did not provide a contact number for more information. Shepard Dep. 21:6. The Human Resources Library which housed the policy contained hundreds of documents and was difficult to navigate. Shepard Dep. 21:6-7. In Faragher, the Court determined that the city had failed to disseminate its policy against sexual harassment among the beach employees and this constituted a failure to publish its policy. Faragher, 524 U.S. at 808.
Second, even if Shepard had been able to find Westmoor’s policy, it failed to provide enough information for actionable redress to harassing behaviors. It did not state to whom employees must report, stating only “If employees feel, or supervisors are aware, that they or someone else may have been subjected to conduct that violates this policy, it must be reported.” Ex. 2. In Frederick, the policy which Sprint had at the time of the complaint allowed employees to report allegations to anyone “in a management position,” which created a dispute as to the material fact of when an appropriate authority at Sprint had received the report. Id. Westmoor’s policy closely resembles Sprint’s vague policy. It does not specify to whom Shepard needed to bring her complaints for them to qualify as a report, only that it “must be reported.” Ex. 2. Furthermore, in Faragher, the Court stated, as a matter of law, that a policy which does not include any assurances that employees could bypass supervisors in registering complaints cannot be found to have exercised reasonable care to prevent the supervisor’s harassing conduct. Faragher, 524 U.S. at 808. Westmoor’s policy does not specify who employees must report to, but in a military culture where chain of command predominates, the expectation is that everyone reports issues to their direct seniors, and this assurance was necessary. Ex. 2.
Furthermore, Westmoor did not promptly enforce its policy. Shepard first notified Riley, about discriminatory behaviors in December of 2022, then she presented her specific complaints to the faculty and administration in January 2023. Shepard Dep. 25:15-16, 28:18-21. Westmoor was on notice of discriminatory behavior for at least a year by the time Shepard reported a retaliatory hostile work environment in January, 2024. Shepard Dep. 41:5-13. When he began investigating Shepard’s report, the Assistant Director of Human Resources, Rollins Tucker, informed Riley that he was investigating allegations against him. Ex. 14. After just eleven days, he concluded that there was no retaliatory conduct. Compl. 36-39. Similar to the two weeks that Sprint took to conclude its investigation into harassment and terminate the offending employee, eleven days would be a reasonable time to conclude an investigation. Frederick, 246 F.3d at 1310. However, after making that decision, Westmoor took an additional sixteen days to notify Shepard that it had dismissed her complaint and would take no further action. Ex. 13.
1. [bookmark: _Toc342662335][bookmark: _Toc1796357211][bookmark: _Toc714622331][bookmark: _Toc52726458][bookmark: _Toc114293166][bookmark: _Toc207636607]Shepard Did Not Unreasonably Fail to Use Preventive or Corrective Opportunities Because She Reported to Her Supervisor.
The reasonableness of a plaintiff employee's actions is a fact-specific inquiry. The Court has identified two elements to define what it means to reasonably use complaint procedures. First, the employee must have complained to the appropriate person, and second, that the conversation must have been sufficient to put the employer on notice of the unlawful behavior Olson v. Lowe’s Home Ctrs. Inc., 130 F. App’x 380, 389 (11th Cir. 2005).
The Court looks to employers’ policies to determine whether the employee complained to the appropriate person. In Madray v. Publix Supermarkets, Inc., Publix touted an “Open Door” policy which specified that employees should report to their immediate supervisors and, if they do not receive appropriate redress, to take their complaints to the next higher authority. Madray v. Publix Supermarkets, Inc., 208 F.3d 1297, 1302 (11th Cir. 2000). In contrast, Westmoor’s policy does not specify a specific person to report to, nor did it suggest any follow-on actions to take. Ex. 2. It only stated, “The effectiveness of our efforts are measured by employee reporting and supervisor awareness.” Ex. 2. This, and the context of being a military institute which relies on a chain of command, implies that Shepard was acting reasonably by reporting to her supervisor. 
To determine whether a conversation was sufficient to put the employer on notice, the Court considers the specificity of the language the employee uses. In Olson v. Lowe’s Home Ctrs. Inc. the Court recognized that an employee’s conversations in a breakroom, where she stated that her coworker’s behaviors “would be considered sexual harassment,” and that, “she would report [his] behavior to other members of management,” provided her supervisor notice of her complaint. Olson , 130 F. App’x at 390-91. Similarly, after Shepard reported her observations about discriminatory behavior directly to Riley and the administration, she spoke with Riley on multiple occasions about subsequent retaliatory behaviors. She told him when a male cadet raised his hand and said she had an “axe to grind” with Westmoor. Shepard Dep. 29:6-7. Because no students were in the faculty and administration meeting where Shepard reported discriminatory behavior, the students’ comments about her report revealed that the Westmoor faculty had spread that information to the students. Shepard reported a similar issue to Riley the next semester when she told him that a fellow professor was telling his students to switch out of her classes “unless they wanted a minor in feminist studies.” Shepard Dep. 55:14-15. She told him that she was feeling like “both faculty and students didn’t respect [her].” Shepard Dep. 38: 12-13. Shepard also addressed the issue with Riley when a junior professor was elevated over her to teach a course she had requested and she felt she was being, “put her in [her] place.” Shepard Dep. 33:12-13. While Shepard did not explicitly state that she was considering these behaviors a retaliatory hostile work environment like the plaintiff in Olson, her communications amount to that conclusion, and were sufficient to put Riley on notice that she was describing unlawful behaviors. Olson 130 F. App’x at 390.
Additionally, an employee might not report incidents such as the prior ineffectiveness of the employer's response to complaints or a lack of trust in the employer's actions. Shepard experienced both of these. When she first raised her concerns about how students and faculty treated women on campus during her first semester performance evaluation meeting, Riley responded that she “could try toning down some of the rigidity and go with the flow.” Riley Dep. 48:19-21. When she returned with similar feedback the following year, he said she needed to “pull [herself] up by [her] bootstraps.” Shepard Dep. 38:18. Such incidents served to dissuade Shepard from trusting that Riley would take action to address her concerns. When the hostility continued to escalate, and she took her concerns to the Human Resources Office, Tucker failed to disclose that he was childhood friends with Riley and that Riley helped him secure his job at Westmoor. Shepard Dep 42:10. He did not recuse himself from the investigation Tucker Dep. 62:11-16; he informed Riley that he was conducting it. Ex. 14. 
[bookmark: _Toc1707067254]Despite the lack of clarity and her supervisor’s failures to address her complaints, Shepard continued to report the retaliation she was experiencing. She reported both explicitly and repeatedly to the appropriate authorities and she received no recourse. Her pursuit of redress was both reasonable and persistent.

[bookmark: _Toc1458973375][bookmark: _Toc1057875689][bookmark: _Toc652468074][bookmark: _Toc477136897][bookmark: _Toc1714690844][bookmark: _Toc207636608]CONCLUSION
For the foregoing reasons, the Plaintiff respectfully requests this Court
DENY the Defendant’s Motion for Summary Judgment. 



Respectfully submitted,
/s/ TEAM C
Attorneys for the Plaintiff
Team C
