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[bookmark: _Toc207637054]INTRODUCTION
The Motion for Summary Judgment should be granted because the Plaintiff cannot make a sufficient prima facie case to support its retaliatory hostile work environment claim and because the Defendant is shielded from liability under its Faragher-Ellerth defense. This case presents no genuine issue of material fact, and the Defendant is entitled to judgment as a matter of law. 
The Plaintiff cannot make a sufficient prima facie case of a hostile work environment in retaliation to Plaintiff’s opposition to discriminatory practices because Louise Shepard did not experience any adverse employment action that would have dissuaded a reasonable employee from making or supporting a charge of discrimination, and she fails to establish a causal link between the protected activity and adverse employment action.
Additionally, Defendant is shielded from liability under its Faragher-Ellerth defense because the Plaintiff suffered no tangible employment action, the Defendant took reasonable care to prevent and promptly correct any harassing behavior, and the Plaintiff unreasonably failed to take advantage of corrective opportunities provided by the Defendant. 
         Accordingly, we respectfully request this Court GRANT Summary Judgment in favor of the Defendant.


[bookmark: _Toc391407497][bookmark: _Toc207637055]STATEMENT OF THE FACTS
Plaintiff Louise Shepard brought this Title VII retaliatory hostile work environment claim against Defendant Westmoor Military Institute (hereinafter “Westmoor”). 
Shepard began working at Westmoor on June 1, 2022, and attended an orientation in which she was shown where to access Human Resources policies. Shepard Dep. 21:10-12. She was not the first or only female on staff. In her first semester teaching, she was assigned introductory philosophy courses. For the entire first semester, she failed to establish personal relationships with most of the members of staff at Westmoor, Shepard Dep. 24:12-13, remaining “holed up” in her office. Shepard Dep. 22:1. She received negative student evaluations that continued to steadily decline. Ex. 4; Ex. 5. Her negative student evaluations began prior to her engagement in a statutorily protected expression at the faculty meeting. Ex. 4.
Shepard alleges that she suffered a retaliatory hostile work environment as a result of a speech she made at a faculty meeting on January 9, 2023. Compl. 18. In her speech, she spoke out about gender discrimination that she perceived to be prevalent in Westmoor. Shepard Dep. 28:18-21. After speaking out at the faculty meeting, she maintained her previously strained relationships with faculty and continued to receive poor student reviews. Ex. 5. She continued to be excluded from social events among faculty and heard negative comments from peers and students. Compl. 28. However, she did not report anything to her supervisor, Mark Riley, other than a statement made by a student who was already disciplined, Shepard Dep. 29:8-12, and a statement made by Professor Carr to students. Shepard Dep. 35:8-9. Riley addressed her complaint promptly. Riley Dep. 55:22-23. 
On December 31, 2023, several faculty members were reassigned to work in different offices due to construction. Ex. 9. Mark Riley was instructed to reassign some faculty within his department to other offices in Hammond Hall, an old building that was less desirable than another, newer building on campus. Id. Plaintiff alleges her reassignment to Hammond Hall was a “message” in retaliation for her January 9, 2023 speech, despite knowing other staff members had also been relocated there. Shepard Dep. 40:10. She further alleges, despite her consistently poor performance reviews from students, that her denial of a new course and routine course reassignment were retaliatory. Ex. 13-A.
On January 3, 2024, the Plaintiff filed a complaint with Assistant Human Resources Director Rollins Tucker. Ex. 12. After email exchanges to establish availability for a meeting, the Plaintiff and Tucker met on January 23rd, 2024, per Ms. Shepard’s suggestion. Id. Tucker completed a formal report of his investigation on February 9th, 2024. Ex. 13-A. His report reflected interviews with Ms. Shepard, Mark Riley, a coworker and friend of Ms. Shepard’s, as well as student and faculty evaluations. Id. Tucker found insufficient evidence of retaliatory intent and that the Plaintiff’s course reassignment and office change had administrative justifications. Id. The report was reviewed and approved by the Director of Human Resources, who informed the Plaintiff of the result of the investigation on February 19, 2024. Ex. 13. However, Human Resources offered the Plaintiff the opportunity to participate in a mediation session with Mark Riley to be facilitated by a neutral mediator. Id. The Plaintiff ignored the offer. Shepard Dep. 43:9. 


	

[bookmark: _Toc1104083057][bookmark: _Toc207637056]ARGUMENT
[bookmark: _Toc1711810564][bookmark: _Toc207637057]The Plaintiff Has Not Made a Prima Facie Case Because She Did Not Experience an Adverse Employment Action, And There Was No Causal Link.
The plaintiff has not made a sufficient prima facie case to support her claim that she experienced a retaliatory hostile work environment. To establish a prima facie case of a retaliatory hostile work environment, the plaintiff must demonstrate that that she was engaged in a statutorily protected expression, after which she experienced an adverse employment action, and that there exists a causal link between the protected expression and the adverse action. Pennington v. City of Huntsville, 261 F.3d 1262, 1266 (11th Cir. 2001). Plaintiff satisfies the first prong but fails the remaining two, demonstrating her inability to make out a prima facie case. 
[bookmark: _Toc854640942][bookmark: _Toc207637058][bookmark: _Int_NvTm0BsG]Shepard Engaged In A Statutorily Protected Expression Under Title VII.
Shepard’s remarks at the January 9, 2023 faculty meeting was a statutorily protected activity. Title VII of the Civil Rights Act outlines what expressions are protected. However, not every act by an employee in opposition to discrimination is protected. Little v. United Techs., Carrier Transicold Div., 103 F.3d 956, 959 (11th Cir. 1997). The expression “must be directed at an unlawful employment practice of an employer, not an act of discrimination by a private individual.” Id. A plaintiff engages in a protected activity when she complains of what she reasonably believes is an unlawful employment practice. It is not enough that she complains of comments made by individuals for which an employer could not have been held responsible, rather, it must be about the employment practice itself. Berman v. Orkin Exterminating Co., 160 F.3d 697, 702 (11th Cir. 1998); see also Bevill v. UAB Walker College, 62 F. Supp. 2d 1259, 1274 (S.D. Ala. 1999). For example, in Bradford v. Rent-A-Center East, Inc., 346 F. Supp. 2d 1203, 1212 (M.D. Ala. 2004) the protected expression was an informal outburst in front of superiors. Although statutorily protected expressions are often more formal, such as a U.S. Equal Employment Opportunity Commission (EEOC) complaint, Bradford made a casual comment in the presence of his superior. Id. The court ruled that his informal remark did not warrant any less protection than a more formal one. Id. at 1213. 
In the present case, Shepard engaged in a statutorily protected activity when she spoke out about alleged gender discrimination at Westmoor during the faculty meeting on January 9, 2023. Although informal, she was in the presence of superiors, including Mark Riley, who heard her remark about her belief that gender discrimination against women was prevalent at Westmoor. Therefore, Plaintiff satisfies the first prong that she was engaged in a statutorily protected expression. 
[bookmark: _Toc1925703173][bookmark: _Toc207637059]Shepard Did Not Experience a Hostile Work Environment That Would Have Dissuaded a Reasonable Employee From Making or Supporting Charge of Discrimination. 
Shepard did not experience any adverse employment action that amounts to materially adverse or materially disadvantageous harm after her protected expression. The U.S. Supreme Court defines an adverse employment action in retaliation claims as “any action by an employer that is materially adverse and could dissuade a reasonable worker from making or supporting a charge of discrimination.” Burlington Northern & Santa Fe Ry. v. White, 548 U.S. 53, 60-61 (2006). The harm must be significant; minor annoyances or petty slights are insufficient to meet this standard. Id. at 68-69. The Supreme Court has also held that “minor changes in duties or working conditions, even unpalatable or unwelcome ones,” do not rise to the level of an adverse employment action because they do not pose a materially significant disadvantage. Muldrow v. City of St. Louis, 601 U.S. 346 (2024) (J. Thomas, concurring). Most notably, “simple teasing, offhand comments, and isolated incidents (unless extremely serious) will not amount to discriminatory changes in the terms and conditions of employment.” Faragher v. City of Boca Raton, 524 U.S. 775, 788 (1998).
 In Meeks v. Computer Assocs. Int'l, 15 F.3d 1013, 1015, (11th Cir. 1994) the plaintiff's protected activity was her complaint to the EEOC about unfair salaries between her and other coworkers. She was later physically intimidated by male staff and discharged from her position. Id. In Faragher v. City of Boca Raton, plaintiff was approached by her supervisor, specifically about her EEOC complaints, and threatened to not file any more complaints. 524 U.S. 775, 910 (1998). In Shepard’s case, at no point in time was she discharged, docked pay, nor was she physically intimidated by other staff. Unlike the plaintiffs in Meeks & Faragher, Shepard’s adverse employment action was limited to teasing by male staff. Comments made by Beau Hayes do not rise to the level of significant harm, nor are they a part of adverse employment actions as they are actions taken by individuals, not as Westmoor as an institution. 
Additionally, the changes in her working conditions were minimal. Shepard still taught her introduction to philosophy courses. Although her office change was unwelcome, she was not the only staff member who moved. Construction in the building was inevitable, and she was one of several professors who needed to relocate to the other building. Shepard’s perceived adverse employment actions were nothing more than simple taunting by other staff members.
Finally, Shepard was not in fact dissuaded from supporting her charge of discrimination against Westmoor. Unlike the plaintiff in Burlington Northern who sought medical attention for her emotional distress and was dissuaded from seeking out administrative remedies, Shepard brought a Human Resources complaint after the alleged hostile work environment occurred. Ex. 12. Her stated reasons for denying a meditation meeting with Human Resources at Westmoor was because of her subjective and conclusive fear that such a mediation would not be fruitful.
[bookmark: _Toc1052924184][bookmark: _Toc207637060]There Is No Causal Link Between The Protected Expression And The Adverse Action.
There is no causal link between the protected expression and the adverse action. To establish a causal connection, a plaintiff needs to show that the two events are not wholly unrelated and that, at a minimum, the employer was “actually aware of the protected expression at the time it took adverse employment action.” Clover v. Total Sys. Servs. Inc., 176 F.3d 1346, 1354 (11th Cir. 1999).  However, The Eleventh Circuit has held that a defendant can rebut the prima facie case of retaliation by articulating a legitimate nondiscriminatory reason for the employment action with credible evidence. Berman v. Orkin Exterminating Co., 160 F.3d 697, 702 (11th Cir. 1998). In Clover v. Total Sys. Servs. Inc. the plaintiff could not establish that their supervisor was aware of the protected activity at the time of adverse employment action. Clover v. Total Sys. Servs. Inc., 176 F.3d at 1354. In Shepard’s case, Mark Riley was aware of her protected activity, however there was no adverse employment action taken against her that does not have a legitimate nondiscriminatory reason. For example, in Sridej v. Brown, 361 F. App'x 31, 35 (11th Cir. 2010), the Plaintiff was denied a promotion over another employee. However, the supervisor’s stated reasons for promoting another over the plaintiff was owed to “less overall law enforcement experience and…questionable behavior on the job in recent months.” Id. Such reasons may motivate a reasonable employer to take such actions, like in Shepard’s circumstance. 
Shepard was not invited to the Memorial Day barbecue or Thanksgiving dinner. Shepard Dep. 36:20-21. Although unpleasant, Plaintiff concedes she had difficulty making friends because she had been “holed up” in her office without attempting to socialize. Shepard Dep. 22:1-2. In fact, the Plaintiff concedes that she was not invited to social events prior to her engagement in a protected activity. Sheperd Dep. 24:12-13. For the same reason, the Plaintiff cannot demonstrate a causal connection between her protected activity and negative comments by other professors. The Plaintiff alleges she maintained strained relationships with faculty since the start of her employment at Westmoor. Compl. 14.
Finally, Shepard was denied the opportunity to teach a higher-level course. Compl. 33. Reasons for routine course reassignments had been disclosed during her faculty evaluations in which Shepard had the opportunity to ask questions of her supervisor, Ex. 8, to her surmounting negative student evaluations that continued to steadily decline. Ex. 4; Ex. 5. Her negative evaluations by students occurred prior to her outburst at the meeting and continued afterward. Ex. 4. Mark Riley’s decision not to give her a more advanced course was thus based on a legitimate nondiscriminatory reason for the employment action, much like the plaintiff in Sridej v. Brown. 
Ultimately, the Plaintiff cannot establish a causal link between her protected activity and employer actions or her working environment. 
[bookmark: _Toc322855747][bookmark: _Toc207637061]The Defendant Is Shielded From Liability Under Its Affirmative Faragher-Ellerth Defense. 
The Faragher-Ellerth defense looks to the reasonableness of both an employer’s and a plaintiff’s conduct, Faragher v. City of Boca Raton, 524 U.S. 775, 807 (1998), given that Title VII claims seek not to provide redress but to prevent harm. Id. at 806. Therefore, if an employer has taken no tangible employment action against the employee, the Faragher-Ellerth defense shields the employer from vicarious liability for discrimination by a supervisor. Id. at 780. To establish the defense, the employer must show that it “exercised reasonable care to prevent and correct promptly any sexually harassing behavior” and “the plaintiff employee unreasonably failed to take advantage of any preventive or corrective opportunities provided by the employer or to avoid harm otherwise.” Burlington Indus. v. Ellerth, 524 U.S. 742, 765 (1998); Faragher, 524 U.S. at 807. 
Here, the Plaintiff suffered no tangible employment action, Westmoor exercised reasonable care to prevent and correct reported allegations of a retaliatory hostile work environment, and the Plaintiff unreasonably failed to take advantage of measures provided by Westmoor to address her complaints. Therefore, the Defendant is shielded from liability as a matter of law under its Faragher-Ellerth defense.
A. [bookmark: _Toc375941457][bookmark: _Toc207637062]The Plaintiff Suffered No Tangible Employment Action.
The Faragher-Ellerth defense is available to a defendant when there has been no tangible employment action against the plaintiff employee. Ellerth, 524 U.S. at 762; Faragher, 524 U.S. at 807. A tangible employment action is employer-sanctioned adverse action and must officially change an employee’s employment status or situation. Pa. State Police v. Suders, 542 U.S. 129, 134 (2004). In all cases, a tangible employment action necessarily requires some agency relation with the employer which empowered the supervisor to take the tangible action. Ellerth, 524 U.S. at 761-62. Such an action must also be one that changes employment status or situation, such as hiring, firing, “a humiliating demotion, extreme cut in pay, or transfer to a position in which [the employee] would face unbearable working conditions.” Suders, 542 U.S. at 134. Though Title VII does not limit adverse job action to strictly monetary considerations, Collins v. Illinois, 830 F.2d 692, 703 (7th Cir. 1987), a tangible employment action cannot result merely in a bruised ego, Flaherty v. Gas Research Inst., 31 F.3d 451, 457 (7th Cir. 1994), and in most cases causes direct economic harm. Ellerth, 524 U.S. at 762.
When the Court in Ellerth formally recognized the Faragher-Ellerth defense, the Court illustrated the severity to which an employment action must arise to be tangible using examples of “materially adverse” employment actions in previously decided retaliation cases. Id. at 761. For example, the court in Kocsis v. Multi-Care Mgmt. found that “a transfer at no loss of title, pay, or benefits does not amount to . . . [an] adverse employment action.” 97 F.3d 876, 886 (6th Cir. 1996) (internal citation omitted). There, the plaintiff was reassigned from a director of nursing position to the position of unit RN of the skilled care unit, a “much more physically demanding” position. Id. In this case, despite being assigned to teach two classes of an introductory course that was already teaching rather than an introductory course and an upper-level course, the plaintiff makes no contention that she suffered a decrease in salary or benefits, or any action whatsoever that caused economic harm. See Shepard Dep. 41:2-3. Here, the plaintiff’s reassignment of courses did not result in a demotion evidenced by a decrease in salary, a termination, a loss of benefits, a loss of title, or even significantly different duties in teaching. See Shepard Dep. 41. Nor for the same reasons can the denial of a new course to the plaintiff consist of a tangible employment action in this case. 
Additionally, the Plaintiff’s relocation to a less desirable office does not constitute a tangible employment action. It is true that, though the Supreme Court has stated that “in most cases a tangible employment action results in direct economic harm,” Ellerth, 524 U.S. at 762, the United States Court of Appeals for the Seventh Circuit found in Collins that a plaintiff employee suffered an adverse employment action despite maintaining her salary and benefits. 830 F.2d at 704. There, however, the Plaintiff’s job included a complete change in job function in addition to total loss of a private office and relocation to a desk in front of her supervisor’s office. Id. at 704. In Collins, the plaintiff was relegated to doing reference work instead of consulting, was relocated from a private office to a desk out in the open in front of her supervisor’s office “where a receptionist’s desk typically would be located,” and was no longer listed in professional publications as a library consultant. Id. at 704. This case is distinguishable from Collins. Here, though the office to which the Plaintiff was assigned was less desirable than others, the plaintiff maintained her own private office and was not relegated to a position outside of another’s office where a secretary might sit. Ex. 11-B. Additionally, she suffered no loss of job title or her responsibilities as a teacher. See Shepard Dep. 41.
Further, in Harlston v. McDonnell Douglas Corp., the court found that an employee suffered no materially adverse employment action because the change in her working conditions did not result in a “materially significant disadvantage.” 37 F.3d 379, 382 (8th Cir. 1994). There, the employee was transferred to a different secretarial job but suffered “no diminution in her title, salary, or benefits.” Id. The plaintiff employee alleged that her new assignment involved fewer duties associated with her previous assignment and was also a more stressful position because “she had to watch the door, listen for the fax, and be in charge of security for people coming in and out of the area.” Id.
Here, while the plaintiff complained of the working conditions of her new office, such disruption did not amount to a materially significant disadvantage. The plaintiff alleged only that such working conditions made her job more difficult because of her perception that the relocation was “a message,” Shepard Dep. 40:12-13, despite knowing that multiple other employees had been relocated due to construction. Shepard Dep. 39:16-17. Therefore, the office reassignment of which the plaintiff complains does not rise to the level of adverse job impact found in Collins and is more like the change in employment environment as in Harlston.
Finally, the Plaintiff complains of exclusion from social events and mockery from faculty members. Compl. 14. However, actions of the plaintiff’s coworkers in this case cannot constitute tangible employment actions as a matter of law because such actions did not involve “empowerment by the company as a distinct class of agent to make economic decisions affecting other employees,” or “an official act of the enterprise, a company act.” Ellerth, 524 U.S. at 762.
For the foregoing reasons, the Faragher-Ellerth defense is available to Westmoor because the plaintiff suffered no tangible employment action.
B. [bookmark: _Toc1988431151][bookmark: _Toc207637063]Westmoor Exercised Reasonable Care to Prevent and Correct Promptly Any Retaliatory Behavior.
Westmoor exercised reasonable care to prevent and correct promptly any retaliatory behavior against the plaintiff employee. The existence and promulgation of an antiharassment policy with a complaint procedure is an important consideration in determining whether an employer has exercised reasonable care to prevent and correct promptly any retaliatory behavior. Caridad v. Metro-North Commuter R.R., 191 F.3d 283, 295 (2nd Cir. 1999). 
Here, Westmoor has a sexual harassment policy that defines prohibited discrimination, explicitly mentions that retaliation for reporting or participating in investigations of harassment is prohibited, outlines general complaint procedure, and provides contact information for the Human Resources Office. Ex. 2. Plaintiff attended an orientation at Westmoor and acknowledges that she was shown where to access Human Resources tools. Shepard Dep. 21:9-13.
When the Plaintiff brought complaints to Mark Riley or Human resources, her concerns were addressed promptly. The Plaintiff brought to Mark Riley’s attention that she believed that Professor Carr was making negative remarks about her to students, and Mark Riley addressed her complaint the same day by speaking with Professor Carr. Riley Dep. 55:13-25.
When the Plaintiff brought concerns to the attention of Human Resources on January 3, 2024, Rollins Tucker interviewed the Plaintiff on January 23, following a series of email exchanges and per the Plaintiff’s availability. Ex. 12. Tucker completed his investigation and report by February 9. Ex. 13-A. The Director of Human Resources reviewed and approved the report, id., and informed the Plaintiff on February 19, 2024 of the result of the investigation. Ex. 13. Though Human Resources found that there had been no retaliation against the Plaintiff, the Plaintiff was offered remediation with a neutral arbitrator to address her concerns. Id.
For the foregoing reasons, Westmoor took reasonable care to prevent and promptly correct any retaliatory behavior.
C. [bookmark: _Toc17364039][bookmark: _Toc207637064]The Plaintiff Unreasonably Failed to Take Reasonable Care to Avoid Harm.
The Plaintiff failed to take reasonable care to avoid harm because she unreasonably failed to take advantage of preventive and corrective opportunities provided by the employer or to avoid harm otherwise. Demonstration of a plaintiff’s unreasonable failure to use a complaint procedure normally suffices to satisfy the employer’s burden under this prong of the Faragher-Ellerth defense. Faragher, 524 U.S. at 807. Title VII is designed to promote conciliation rather than litigation and to encourage employees to report harassing conduct before it becomes severe or pervasive. Ellerth, 524 U.S. at 764. 
 For example, courts have found that a four-month delay, see Williams v. Mo. Dep’t Of Mental Health, 407 F.3d 972, 976-77 (8th Cir. 2005) or even a two and a half month delay, see Walton v. Johnson & Johnson Servs., 347 F.3d 1272, 1289-91(11th Cir. 2003), in using a complaint procedure to be unreasonable. 
Here, the Plaintiff alleges that a retaliatory hostile work environment persisted from the time she spoke at the January 9, 2023 staff meeting until April 22, 2024, Compl. 19, yet she did not bring her complaint to Human Resources until January 3, 2024. Compl. 12. When the Plaintiff did raise concerns to Mark Riley, she mentioned two isolated instances of conduct, once from a student, Shepard Dep. 29:11-12, whom had already been disciplined, and from another professor, which Mark Riley handled promptly. Riley Dep. 55:22-23.
Additionally, the Plaintiff ignored the corrective opportunities offered by Westmoor to alleviate her complaint. Shepard Dep. 43:9. In Leopold v. Baccarat, the United States Court of Appeals for the First Circuit held that a plaintiff has unreasonably failed to avail herself of a complaint procedure as matter of law if her justification for not using the procedure is based on the employee’s subjective belief or conclusory assertions that her complaint would not be taken seriously or that she would suffer adverse employment action as a result of using the procedure. Leopold v. Baccarat, 239 F.3d 243, 246 (2nd Cir. 2001). There, the court found the Plaintiff’s fear was not credible as a matter of law when the Plaintiff asserted apprehension she would be fired for speaking up and made a claim that a co-worker’s “vague and ambiguous complaint was not taken seriously.” Id. The court elaborated that “evidence must be produced to the effect that the employer has ignored or resisted similar complaints or has taken adverse actions in response to such complaints.” Id.
Here, the record reflects evidence to the contrary. In fact, when the Plaintiff mentioned to Mark Riley that she believed a coworker, Professor Carr, was making negative statements about her to students, the plaintiff conceded that Mark Riley stated he would speak with Professor Carr to remedy the issue, Shepard Dep. 35:8-9, and Riley did so promptly. Riley Dep. 55:22-23.
Additionally, the Plaintiff’s failure to avail herself of remedial measures provided by Westmoor was unreasonable because her justification for not doing so was subjective and conclusory. After the Plaintiff eventually filed a complaint, Human Resources offered the Plaintiff mediation with a neutral arbitrator to address her concerns. Ex. 13. Despite being made aware that an uninterested party would facilitate such mediation, the Plaintiff ignored the corrective opportunity offered by Westmoor. Shepard Dep. 43:9. The Plaintiff raised concern over the fact Rollins Tucker and Mark Riley had a personal relationship, Shepard Dep. 42:4-6. but conceded that Tucker appeared neutral during her interview, Shepard Dep. 41: 22-23, and Tucker’s report was reviewed by the Human Resources Director. Ex. 12. The Plaintiff did not express fear of retaliation from Westmoor by utilizing their offered mediation and did not support her conclusory belief that no neutral mediators existed at all at Westmoor. See Shepard Dep. 43.
For the foregoing reasons, the plaintiff unreasonably failed to take advantage of preventive and corrective opportunities provided by Westmoor.

[bookmark: _Toc936965904][bookmark: _Toc207637065]CONCLUSION
For the foregoing reasons, the Defendant respectfully requests this Court
GRANT the Motion for Summary Judgment in favor of the Defendant. 


Respectfully submitted,
/s/ TEAM C
Attorneys for the Defendant
Team C
