
Case No. 2:25-cv-17241-RAR


IN THE UNITED STATES DISTRICT COURT FOR THE MIDDLE DISTRICT OF FLORIDA


LOUISE SHEPARD,

Plaintiff,

V. 

WESTMOOR MILITARY INSTITUTE

Defendant.


NON-MOVANT’S MEMORANDUM OF LAW IN OPPOSITION TO DEFENDANT’S MOTION FOR SUMMARY JUDGMENT













/s/          Team B
	
	
	


		Team B
Team B

Attorneys for Dr. Louise Shepard 

i




TABLE OF CONTENTS
TABLE OF CONTENTS	 i
TABLE OF AUTHORITIES	 ii
INTRODUCTION	1
STATEMENT OF FACTS	1
ARGUMENT	5
I. IN RETALIATION AGAINST HER PROTECTED ACTIVITY, DR. SHEPARD WAS SUBJECTED TO A HOSTILE WORK ENVIRONMENT THAT WOULD DISSUADE A REASONABLE WORKER FROM MAKING A CHARGE OF DISCRIMINATION	6

A. The evidence supports a causal connection between Dr. Shepard’s protected activity and the hostile work environment she experienced	7

B. When viewed under the totality of circumstances, the hostile work environment  constitutes a materially adverse action	9

II. GENUINE ISSUES OF MATERIAL FACT EXIST AS TO WHETHER DEFENDANT SATISFIES THE HIGH BURDEN OF THE FARAGHER-ELLERTH DEFENSE	11

A. Defendant is precluded from raising the Faragher-Ellerth Defense because Dr. Shepard suffered a tangible employment action	12

B. Even if Dr. Shepard did not suffer a tangible employment action, fact issues exist as to whether Defendant exercised reasonable care to prevent and promptly correct harassing behavior	13

1. Defendant did not exercise reasonable care to prevent harassing behavior...14

2. When harassing behavior occurred, Defendant failed to exercise reasonable care to promptly correct it	15

C. Issues of material fact exist as to whether Dr. Shepard acted reasonably to avoid the alleged harm	17

CONCLUSION	18
TABLE OF AUTHORITIES
Cases                                                                                                                         Page(s)

Babb v. Sec’y, Dep’t of Veterans Affs.,
992 F.3d 1193 (11th Cir. 2021)	7
 
Billings v. Town of Grafton,
515 F.3d 19 (1st Cir. 2008)	9 

Buckley v. Sec’y of the Army,
97 F.4th 784 (11th Cir. 2024)	7
 
Burlington N. & Santa Fe Ry. Co. v. White,
548 U.S. 53 (2006)	5, 6, 9, 11
 
Burlington Indus., Inc. v. Ellerth,
524 U.S. 742 (1998)	5, 11, 12, 13

Cerros v. Steel Techs., Inc.,
398 F.3d 944 (7th Cir. 2005)	15, 17
 
Distasio v. Perkin Elmer Corp.,
157 F.3d 55 (2d Cir. 1998)	16
 
EEOC v. Rest. Co.,
490 F. Supp. 2d 1039 (D. Minn. 2007)	12
 
Faragher v. City of Boca Raton,
524 U.S. 775 (1998)	5, 6, 11, 12, 14 
 
Foster v. Univ. of Maryland-E. Shore,
787 F.3d 243 (4th Cir. 2015)	7

Frederick v. Sprint/United Mgmt. Co.,
246 F.3d 1305 (11th Cir. 2001)	14
  
Gentry v. Exp. Packaging Co.,
238 F.3d 842 (7th Cir. 2001)	15

Gowski v. Peake,
682 F.3d 1299 (11th Cir. 2012)	9, 10

 TABLE OF AUTHORITIES (cont’d)
Page(s)
Gray v. Koch Foods, Inc.,
580 F. Supp. 3d 1087 (M.D. Ala. 2022)	16
 
Harris v. Forklift Sys., Inc.,
510 U.S. 17 (1993).	9
 
Helm v. Kansas,
656 F.3d 1277 (10th Cir. 2011)	14
 
Krull v. Centurytel, Inc.,
829 F. Supp. 2d 474 (W.D. La. 2011)	12
 
Laurent-Workman v. Wormuth, 
54 F.4th 201 (4th Cir. 2022)	5, 7
 
Leopold v. Baccarat, Inc.,
239 F.3d 243 (2d Cir. 2001)	18
 
Miles v. DaVita RX, LLC,
962 F. Supp. 2d 825 (D. Md. 2013)	15, 16
 
Monaghan v. Worldpay US, Inc.,
955 F.3d 855 (11th Cir. 2020)	10, 11
 
Molnar v. Booth,
229 F.3d 593 (7th Cir. 2000)	13
 
Monteagudo v. De Moya Grp., Inc.,
No. 23-13157, 2024 WL 3321082 (11th Cir. July 8, 2024)	6, 7, 10
 
Nichols v. Azteca Rest. Enters.,
256 F.3d 864 (9th Cir. 2001)	17 

Redway v. Univ. of Mia.,
No. 17-CV-23326, 2018 WL 10758655 (S.D. Fla. Oct. 25, 2018)	7, 8

Terrell v. Sec’y, Dep’t of Veterans Affs.,
98 F.4th 1343 (11th Cir. 2024)	6
 
Tonkyro v. Sec’y, Dep’t of Veterans Affs.,
995 F.3d 828 (11th Cir. 2021)	6

Walker v. Sec’y, U.S. Dep’t of Air Force,
518 F. App’x 626 (11th Cir. 2013)	6, 7

Statutes and Rules



42 U.S.C. § 2000e-3(a)	5, 6
iii











INTRODUCTION

This Court should deny Defendant’s Motion for Summary Judgment because a reasonable jury could find Dr. Shepard has established a prima facie claim of a retaliatory hostile work environment, and genuine issues of material fact exist as to whether Defendant can escape liability under its Faragher-Ellerth defense. 
After Dr. Shepard voiced concerns about discrimination at a faculty meeting, she was met with mockery, criticism, and apathy, creating a retaliatory hostile work environment. What’s more, Dr. Shepard suffered a tangible employment action, and Defendant’s laissez-faire approach to the dissemination of its ambiguous Anti-Harassment Policy was insufficient to prevent or correct the harassment. Thus, genuine fact issues exist, and the case must be submitted to a jury. 
STATEMENT OF FACTS

Westmoor Military Institute (WMI), established in 1831, is a traditional military college with a “rigorous and disciplined…environment.” CF 24, 45. In fact, WMI remained a male-only institution for nearly 160 years after its founding. CF 24. Despite admitting women in 1989, tradition stood still at WMI, and some cadets held “genuine beliefs about what women should and should not...do.” CF 24, 48. As one professor noted, “Westmoor is what you would call a boys’ club.” CF 66. 
Dr. Louise Shepard began as a philosophy professor and attended human resources orientation on June 1, 2022. CF 19, 20. Though the “training” was meant to “walk through school policies,” Dr. Shepard was only provided with a link to the general HR home page, containing hundreds of documents. Ex. 1, CF 61. Employees were not provided a physical copy of any policy, nor were they required to sign an acknowledgment form. CF 21. As a result, Dr. Shepard did not see the Anti-Harassment and Discrimination Policy. Id. The only contact information provided was the general HR email address linked to three employees. CF 61. 
Assistant Director of HR, Rollins Tucker, originally applied for a coordinator position with no experience. CF 59-60. However, “personality hire” Tucker was offered a more senior role due in part to a recommendation from Mark Riley, the Philosophy Department Chair. CF 44, 60. Riley and Tucker grew up as neighbors, attended WMI together, and remained “very close.” CF 46. 
WMI’s archaic environment quickly became apparent to Dr. Shepard when she was assumed to be a nurse, referred to as “drill sergeant,” and introduced as “little lady.” CF 8. Additionally, she was excluded from the faculty Thanksgiving dinner hosted by her supervisor, Riley. CF 24. When she raised these initial concerns, he told her to “go with the flow of things like…other female faculty” so that she “might fit in better.” CF 25. Riley also denied Dr. Shepard an upper-level course, but gave her approval to propose a seminar. CF 26. 
On January 9, 2023, Dr. Shepard presented her proposal to the faculty, who appeared interested and engaged. CF 9. Yet when Dr. Shepard suggested proactively including female leaders, there was a “clear shift in the room.” CF 68. Some male faculty members became distracted: looking at their phones, snickering, or rolling their eyes. CF 28. In response, Dr. Shepard addressed the discrimination she experienced and noted WMI’s historically disparate treatment of women. Id. Despite noting her intent to include female leaders, Riley was “not pleased” that Dr. Shepard “stepped beyond the bounds of her approved topic” and “circumvent[ed] the chain of command.” CF 50, Ex. 6. Professor Montgomery had “never seen [Riley] so angry.” CF 69. From then on, Dr. Shepard increasingly experienced gender-based discrimination. CF 9. 
About one week later, Dr. Shepard was asked if she was “that lady professor with a real axe to grind with men.” CF 50. When Professor Carr’s annual Memorial Day barbecue came around, Dr. Shepard was uninvited and the subject of several conversations. CF 10. Riley criticized Dr. Shepard for “acting beyond her rank,” Professor Healy noted that if she “wasn’t kept in line[,] she would turn the department into a social justice blog,” and Carr remarked that she “wouldn’t last long at Westmoor.” CF 54. Although Carr generally invited “faculty… he’s known for years,” Beau Hayes, a new professor, was in attendance. Id. 
In June 2023, Riley gave Hayes the upper-level course Dr. Shepard previously requested. CF 10. Riley claimed she should “focus[] on improving [her] instructional skills before seeking out advanced opportunities,” despite assigning the course to a less senior professor. CF 33. In July, Hayes told Dr. Shepard she was “so damn dramatic,” to “just teach [her] little classes,” and to “try throwing in a smile.” CF 33-34. Once again, at cadet orientation in August, Riley introduced Dr. Shepard as “little lady.” CF 34. 
In September 2023, Carr told cadets to not sign up for Dr. Shepard’s “snowflake studies” and to instead enroll in classes with Hayes to “receive a real Westmoor education.” CF 10. She promptly alerted Riley of this behavior, but no formal report was made. Id. Later that month, Dr. Shepard’s original seminar was approved, but Riley failed to send the agenda to the cadets and few attended. CF 36. 
Enrollment in Dr. Shepard’s courses waned, and the cadets who remained refused to engage. Id. Meanwhile, faculty taunted Dr. Shepard—particularly Carr and Hayes—leaving her feeling “blackballed.” CF 35, 36. For the second time, Dr. Shepard was excluded from Riley’s Thanksgiving dinner. CF 36. Hayes stated that she may have been invited “if she didn’t sound like a left-wing philanthropist.” CF 11. In December 2023, students submitted evaluations describing her class as a “‘feminist rant’” and calling her a “bitch.” Ex. 5. Again, Dr. Shepard addressed her concerns with Riley, noting that neither the faculty nor the students respected her. CF 38. He responded by telling her to pull herself up by the bootstraps and “get back to work.” Id. 
In January 2024, the Philosophy Department offices were relocated due to construction. CF 39. While her male counterparts were moved to the newest building, Dr. Shepard was one of two faculty members assigned to the oldest. Id. Hammond Hall was riddled with asbestos, mildew, dysfunctional heaters, plumbing issues, and rodents. CF 40. By contrast, Riley, Carr, and Hayes’ offices were well-appointed with built-in bookshelves, leather furniture, hardwood flooring, and executive-style desks. Exs. 11-E-G, CF 39. Riley claims office assignments were randomized, though one office in the new building remained empty. CF 57, Ex. 9. A few days later, Riley removed Dr. Shepard from the upper-level course she was originally assigned, replacing her with a male professor who had not taught it in several years. CF 57. She was assigned a second introductory course in its place. CF 41. 
At this point, Dr. Shepard decided “enough was enough,” and contacted HR on January 3, 2024. CF 41. Twenty days later, Dr. Shepard met with Tucker and recounted the experiences she faced—including her office relocation and course reassignment. CF 41. Tucker neither disclosed his close relationship with Riley nor recused himself. CF 62. After “investigating” and interviewing only two “relevant individuals,” Tucker determined no discrimination occurred. CF 65. 
On February 19, 2024, Dr. Shepard received an email from the Director of HR affirming Tucker’s conclusion and offering mediation with Riley. CF 43. Because of WMI’s lack of impartiality, Dr. Shepard decided against mediation and instead sought alternative employment. Id. Shortly thereafter, Dr. Shepard handed in her notice to Riley. Id.
ARGUMENT

 Title VII’s antiretaliation provision, 42 U.S.C. § 2000e-3(a), protects employees who report workplace discrimination from retaliation, “which threatens to chill the willingness of employees to speak up.” Laurent-Workman v. Wormuth, 54 F.4th 201, 212 (4th Cir. 2022). Victims of discrimination must be afforded “unfettered access” to remedies under Title VII without interference from employers attempting to deter them from filing complaints with employers, courts, or the EEOC. Burlington N. & Santa Fe Ry. Co. v. White 538 U.S. 53, 68 (2006).
The Supreme Court carved out a narrow exception for an employer to escape liability for harassment occurring in the workplace. Burlington Indus., Inc. v. Ellerth, 524 U.S. 742 (1998); Faragher v. City of Boca Raton, 524 U.S. 775 (1998). However, to take advantage of this defense, the employer must show that it had adequate safeguards to prevent harassment and that it addressed any alleged harassment. Faragher, 524 U.S. 775. To be sure, this defense is an exception to the general rule that employers are liable for workplace harassment. Id. 
I. IN RETALIATION AGAINST HER PROTECTED ACTIVITY, DR. SHEPARD WAS SUBJECTED TO A HOSTILE WORK ENVIRONMENT THAT WOULD DISSUADE A REASONABLE WORKER FROM MAKING A CHARGE OF DISCRIMINATION
 
Title VII prohibits employers from creating “a hostile work environment in retaliation for an employee’s engagement in protected activity.” Tonkyro v. Sec’y, Dep’t of Veterans Affs., 995 F.3d 828, 835 (11th Cir. 2021). To establish a prima facie case of retaliatory hostile work environment, a plaintiff must demonstrate that: (1) they engaged in an activity otherwise protected under Title VII; (2) “[they] suffered a hostile work environment because of that activity”; and (3) “the work environment might well have dissuaded a reasonable worker from making or supporting a charge of discrimination.” Terrell v. Sec’y, Dep’t of Veterans Affs., 98 F.4th 1343, 1356 (11th Cir. 2024). 
The parties have stipulated that Dr. Shepard’s statements at the January 9, 2023, faculty meeting qualify as protected activity under 42 U.S.C. § 2000e-3. CF 3. To satisfy element two, a plaintiff need only demonstrate a causal link between the protected activity and the resulting hostility. Walker v. Sec’y, U.S. Dep’t of Air Force, 518 F. App’x 626, 628 (11th Cir. 2013). Finally, to separate trivial from significant harms, a plaintiff must show that a reasonable employee would have found the environment materially adverse. White, 548 U.S. at 68. The question of whether an action qualifies as materially adverse is “almost always one for a jury.” Monteagudo v. De Moya Grp., Inc., No. 23-13157, 2024 WL 3321082, at *3 (11th Cir. July 8, 2024). Thus, Defendant’s motion for summary judgment should be denied.   
A. The evidence supports a causal connection between Dr. Shepard’s protected activity and the hostile work environment she experienced 
 
At the prima facie stage, a plaintiff establishes a causal connection by showing that “the decision-makers were aware of the protected conduct, and that the protected activity and the adverse actions were not wholly unrelated.” Walker, 518 F. App’x at 628; accord Foster v. Univ. of Maryland-E. Shore, 787 F.3d 243, 251 (4th Cir. 2015) (noting that the burden for establishing causation at the prima facie stage of a Title VII retaliation claim is “less onerous” than that of the pretext stage). The Eleventh Circuit has made clear that “retaliatory hostile work environment claims are ‘really retaliation claims rather than hostile work environment claims.’” Buckley v. Sec’y of the Army, 97 F.4th 784, 799 (11th Cir. 2024) (quoting Babb v. Sec’y, Dep’t of Veterans Affs., 992 F.3d 1193, 1207 (11th Cir. 2021)). Thus, just as the Eleventh Circuit applies a relaxed causation standard at the prima facie stage for ordinary retaliation claims, this Court should apply the same “causal connection” standard to Dr. Shepard’s retaliatory hostile work environment claim. See, e.g., Walker, 518 F. App’x at 628. Causation may be established by showing that the adverse act “bears sufficient temporal proximity to the protected activity” or that facts exist suggesting the “adverse actions occurred because of the protected activity,” or both. Laurent-Workman, 54 F.4th at 218-19. 
For example, in Redway v. University of Miami, the court granted summary judgment for an employer when the employee failed to advance evidence establishing a causal connection between her discrimination complaints and a negative performance review. No. 17-CV-23326, 2018 WL 10758655, at *9 (S.D. Fla. Oct. 25, 2018). There, a  female employee alleged that the University retaliated against her after receiving a poor performance review following complaints of discrimination at faculty meetings. Id. at *8. Because ten months had passed between her complaint and the performance review, and she offered no additional evidence of retaliatory motive, she could not establish a prima facie case of retaliation. Id. 
Here, both temporal proximity and retaliatory motive are evident. Unlike in Redway, where the only evidence of retaliation was a single performance review issued ten months after the protected activity, Dr. Shepard began experiencing a continuous hostile work environment immediately after she spoke out against WMI’s treatment of female faculty. CF 50. However, even if the timing alone were deemed insufficient to establish causation, Dr. Shepard has advanced additional evidence of retaliatory motive. Her exclusion from faculty events, her reassignment to the dilapidated Hammond Hall, and her removal from teaching an upper-level course all reflect continued isolation and disrespect. CF 10-11. Moreover, Riley’s admission that he was “not pleased” with her remarks, his accusations that she “circumvent[ed] the chain of command” and “stepped beyond the bounds of her approved topic,” together with Carr’s statements that she “wouldn’t last long” at WMI, and that cadets should avoid her courses constitute circumstantial evidence of causation. CF 50, 54-55.

B. When viewed under the totality of circumstances, the hostile work environment constitutes a materially adverse action
 
Whether an act of retaliation is material depends on the circumstances and context of the workplace, as an act that may be trivial in one setting could be highly significant in another. White, 548 U.S. at 69. Additionally, when determining whether a work environment is hostile, courts consider several factors, including the frequency of the conduct, its severity, whether it unreasonably interferes with an employee’s ability to do their job, and whether it is “physically threatening or humiliating.” Harris v. Forklift Sys., Inc., 510 U.S. 17, 23 (1993). Even retaliatory actions that are not materially adverse when considered individually “may collectively amount to a retaliatory hostile work environment.” Billings v. Town of Grafton, 515 F.3d 39, 54 n.13 (1st Cir. 2008). This inquiry is conducted from the perspective of a reasonable person in the plaintiff’s position to effectively “[capture] those acts that are likely to dissuade employees from complaining . . . about discrimination.” Id. at 69-70. 
For example, in Gowski v. Peake, the Eleventh Circuit recognized a cause of action for retaliatory hostile work environment and held that evidence of retaliation in the form of a severely hostile workplace was sufficient to support a verdict for the plaintiff. 682 F.3d 1299, 1312-14 (11th Cir. 2012). There, physicians employed by a VA hospital were subjected to continuous hostility after filing EEO complaints against their supervisors. Id. at 1304. Their supervisors ridiculed them, spread false rumors, attempted to ruin their professional reputations, removed them from positions for which they were qualified, and even solicited complaints from colleagues in efforts to have them terminated. Id. at 1305-06. The court reasoned that a scheme of such intimidation and ridicule was severe and pervasive enough to alter the terms and conditions of employment. Id. at 1304-05. Because the evidence showed that the supervisors’ actions, taken together, were intentional and motivated by the physicians’ protected activity, the court upheld the jury’s verdict. Id.; see also Monteagudo, 2024 WL 3321082, at *3 (emphasizing that open hostility and threats from supervisors for reporting prior harassment are not the kind of “petty and trivial actions against an employee” that would be insufficient to establish a genuine dispute of material fact). 
Here, after Dr. Shepard complained about WMI’s discriminatory practices, she became the victim of a retaliatory scheme. CF 10-11. Although the Eleventh Circuit abrogated Gowski’s reliance on the “severe or pervasive” standard in Monaghan v. Worldpay US, Inc., the facts in Gowski remain illustrative. See 955 F.3d 855, 862 (11th Cir. 2020). Like the physicians in Gowski, Dr. Shepard faced hostility from both her supervisors and colleagues for more than a year, which disrupted her work, affected her well-being, and left her feeling “blackballed.” CF 33, 35. And, just as in Gowski, where a physician was removed from a committee she requested to be on and denied the chair position despite her qualifications, Dr. Shepard’s supervisor, Riley, assigned an upper-level course to new professor Hayes, ignoring Dr. Shepard’s seniority and earlier requests to teach it. CF 10. 
The scheme against Dr. Shepard continued into the fall. Like the supervisors in Gowski, Riley and Carr engaged in “character assassination,” soliciting complaints from students and faculty and undercutting Dr. Shepard’s reputation at every turn. Gowski, 682 F.3d at 1305; CF 33-35. Carr even told cadets not to take Dr. Shepard’s classes, encouraging them to instead enroll in Hayes’ classes for “a real Westmoor education.” CF 10. Riley sabotaged a panel she put together when he failed to share information about it with the cadets. CF 56. To make matters worse, she was repeatedly subjected to demeaning comments from faculty when she was called “little lady” and “dramatic.” CF 10-11. 
To be sure, an employee’s decision to report discrimination cannot shield them from “those petty slights or minor annoyances” most employees experience at work. See White, 548 U.S. at 68. But when an employee is exposed to repeated acts of intimidation and unfair treatment that may not individually rise to the level of retaliation, the cumulative effect can create a hostile work environment. In Gowski, the court applied the stricter “severe or pervasive” standard and still found sufficient evidence to support a jury’s verdict for the employees. Thus, if the conduct there met the more stringent standard, a jury could most certainly find that Dr. Shepard’s allegations satisfy the Eleventh Circuit’s lenient “might well dissuade a reasonable worker” standard. See Monaghan, 955 F.3d at 862.
II. GENUINE ISSUES OF MATERIAL FACT EXIST AS TO WHETHER DEFENDANT SATISFIES THE HIGH BURDEN OF THE FARAGHER-ELLERTH DEFENSE
An affirmative defense to a hostile work environment claim exists for those select employers who can establish the elements. Ellerth, 524 U.S. at 764-65; Faragher, 524 U.S. at 807-08. To meet this high burden and preclude the employer’s liability at the summary judgment stage, the defendant must conclusively establish “(a) that the employer exercised reasonable care to prevent and correct promptly any sexually harassing behavior, and (b) that the plaintiff employee unreasonably failed to take advantage of any preventative or corrective opportunities provided by the employer or to avoid harm otherwise.” Faragher, 524 U.S. at 807. Additionally, the defendant–employer must show that the plaintiff–employee did not suffer a tangible employment action. Id. at 808.
A. Defendant is precluded from raising the Faragher-Ellerth defense because Dr. Shepard suffered a tangible employment action

A tangible employment action “constitutes a significant change in employment status, such as hiring, firing, failing to promote, reassignment with significantly different responsibilities, or a decision causing a significant change in benefits.” Ellerth, 524 U.S. at 761. Courts evaluate the reason for and the substance of changed employment responsibilities, leaving the question of a tangible employment action to the jury. 
For example, in EEOC v. Restaurant Co., the court denied an employer’s motion for summary judgment because the reasoning behind an employee’s change in responsibility required an inference to be made, making it a jury question. 490 F. Supp. 2d 1039, 1049 (D. Minn. 2007) (“The key question is whether the denial of [the plaintiff’s] promotion was a result of the alleged . . . harassment.”). The employer claimed that the lack of promotion was due to the employee's failure to complete a training book, but the employee argued that it was harassment, thus creating a fact issue. Id. at 1048; see Krull v. Centurytel, Inc., 829 F. Supp. 2d 474, 480-81 (W.D. La. 2011) (denying summary judgment on the question of a tangible employment action when an employee was reassigned from marketing to hanging flyers because she had different responsibilities).
Here, a fact issue exists as to whether Dr. Shepard suffered a tangible employment action. Like in Restaurant Co., there is a dispute as to why Riley failed to give Dr. Shepard a more advanced class schedule—refusing her a promotion—and reassigned her to an introductory course. While a jury could conclude Riley’s actions were the result of her performance evaluations or lack of seniority, one could just as easily conclude they were based on her protected activity. Just as the court held in Restaurant Co., the resolution of this factual dispute is reserved for the jury. Additionally, Dr. Shepard suffered a tangible employment action when her teaching responsibilities changed. Dr. Shepard was removed from teaching upper-level sociology majors and assigned instead to introductory courses of a simpler subject matter. CF 41. Though the differing job responsibilities shared some similarities, Dr. Shepard was relegated to rudimentary work, just as the plaintiff in Krull.	
	The office reassignment also supports Dr. Shepard’s claim. See Molnar v. Booth, 229 F.3d 593, 601 (7th Cir. 2000) (holding that the confiscation of an employee’s necessary office supplies could be a tangible employment action). Here, the office reassignment is akin to depriving her of “office supplies,” like a clean office free of asbestos and other health hazards, which is necessary to perform teaching responsibilities. CF 40. As a result, fact issues remain regarding whether Dr. Shepard’s reassignments resulted in “significantly different” responsibilities or a failure to promote. See Ellerth, 524 U.S. at 761 (finding “reassignment with significantly different responsibilities” and failure to promote constitutes a tangible employment action).
B. Even if Dr. Shepard did not suffer a tangible employment action, fact issues exist as to whether Defendant exercised reasonable care to prevent and promptly correct harassing behavior
To successfully raise the Faragher-Ellerth affirmative defense, a defendant must conclusively establish that it both exercised reasonable care to prevent harassment and that it took adequate steps to promptly correct that harassing behavior. Ellerth, 524 U.S. at 765. 
1. Defendant did not exercise reasonable care to prevent harassing behavior
The mere existence of an anti-harassment policy does not amount to “reasonable care” in preventing harassment. Faragher, 524 U.S. at 808-09. The employer must also effectively disseminate the policy to employees, and courts consider the employer's publication efforts in determining whether dissemination was sufficient. Id. 
For example, in Frederick v. Sprint/United Management Co., the court ruled that the employer failed to prove it effectively disseminated its anti-harassment policy. 246 F.3d 1305, 1315 (11th Cir. 2001). There, the employee was never provided a copy of the policy, nor was it adequately posted; thus, the court reasoned that the employer failed to prevent harassment. Id.; cf. Helm v. Kansas, 656 F.3d 1277, 1288-89 (10th Cir. 2011) (finding dissemination adequate when an employer distributed handbooks with the anti-harassment policy and had employees acknowledge they read and understood all policies therein).
Here, Defendant’s subtle allusion to a website that included their policy does not establish effective dissemination. Like the lack of distribution in Frederick, Dr. Shepard was neither given a copy of WMI’s anti-harassment policy nor expressly told of its location. CF 21. Instead, she was given an ad hoc HR presentation that vaguely referenced a website employees could visit “if [they] had any questions about being an employee at Westmoor.” Id. This ambiguous statement regarding the location of a trove of documents does not equate to “giving” Dr. Shepard a copy. Further, unlike the required acknowledgment of the policy in Helm, Defendant did nothing to confirm its employees read and understood the policy. See id.
Additionally, Defendant’s policy only provides that harassment should be reported to “Westmoor.” Ex. 2. And, while HR’s email is listed at the bottom of the policy, it is unclear to whom exactly harassment should be reported. See id. This ambiguity leaves a fact issue unresolved regarding whether Defendant took adequate steps to prevent harassment. See Gentry v. Exp. Packaging Co., 238 F.3d 842, 847-48 (7th Cir. 2001) (noting an employer’s anti-harassment policy was inadequate because it referenced reporting violations to a “Human Resources Representative” without identifying who that person was). 
2. When harassing behavior occurred, Defendant failed to exercise reasonable care to promptly correct it

An employer’s corrective measures are adequate if they are “reasonably likely to prevent the harassment from recurring.” Cerros v. Steel Techs., Inc., 398 F.3d 944, 953-54 (7th Cir. 2005). Whether an employer exercised reasonable care in taking corrective measures turns on the adequacy of their investigation, knowledge, and response to the alleged harassment. See id.
To illustrate, in Miles v. DaVita RX, LLC, the court held that an employer failed to exercise reasonable care by not properly investigating an employee’s sexual harassment claim. 962 F. Supp. 2d 825, 832-33 (D. Md. 2013). There, the “People Services Manager” conducting the investigation only informed the sexual perpetrator that his advances were inappropriate. Id. The court found that reasonable care was not taken because the investigator failed to interview other employees who knew the facts and took no action to prevent recurrence. Id.
Even if Defendant’s anti-harassment policy was adequate, WMI wholly failed to follow it. Tucker, Riley’s close friend, conducted the investigation and only addressed the claims relating to Dr. Shepard’s course and office reassignment. Ex. 13-A; CF 57, 60; Miles, 962 F. Supp. 2d at 833 (discussing how “failure to even look into” allegations raised by an employee “undermines [the employer’s] claim that they exercised reasonable care to [promptly correct] any sexually harassing behavior[]”). Additionally, like in Miles, Tucker did not interview other faculty who knew about the alleged harassment—namely, Healy, Carr, and Hayes. Id. 
Riley’s failure to follow Defendant’s anti-harassment policy further demonstrates that Defendant did not promptly correct the harassment. Dr. Shepard alerted Riley of the harassment perpetrated by other faculty members in the fall of 2023. CF 38. He witnessed disturbing behavior toward Shepard firsthand and even joked about it with other faculty members. CF 30-32, 38; Gray v. Koch Foods, Inc., 580 F. Supp. 3d 1087, 1118 (M.D. Ala. 2022) (holding that fact issues remained regarding the employer’s corrective measures when management observed harassment and did nothing). However, he chose not to report these issues to anyone at WMI, a clear violation of the anti-harassment policy requiring supervisors to report harassment when they know about it. Ex. 2; Distasio v. Perkin Elmer Corp., 157 F.3d 55, 65 (2d Cir. 1998) (“[F]ailure to comply with the company’s own reporting requirements is evidence tending to show that the company’s response was inadequate.”).

C. Issues of material fact exist as to whether Dr. Shepard acted reasonably to avoid the alleged harm
Central to showing the plaintiff acted reasonably to avoid harm is whether they informed the employer of the harassment. See Cerros, 398 F.3d at 952. The employee need not follow the employer’s reporting policy to “the letter,” but must only put them on notice. Id. Courts consider an employee’s efforts to complain about harassment when determining whether they adequately availed themselves of a policy. See, e.g., Nichols v. Azteca Rest. Enters., 256 F.3d 864, 876 n.10 (9th Cir. 2001).
In Nichols, the court held that an employee adequately availed themselves of an anti-harassment policy when they reported the harassment to their supervisor, even though the policy did not direct employees to do so. Id. However, the policy required supervisors to report harassment to upper-level management if they were aware of it. Id. As such, the employer was put on notice when the employee reported harassment to their supervisor. Id.
Here, Dr. Shepard acted reasonably to avoid the alleged harm. As previously noted, WMI’s anti-harassment policy directs employees to report issues to “Westmoor” without defining who that is. Ex. 2. While the HR contact information is available, the policy’s vague reference to “Westmoor” instead of “Human Resources” suggests employees may bring concerns to others outside of HR. See id. However, even if the policy required Dr. Shepard to report to HR, her reports to Riley can be attributed to the Defendant. Like the requirement in Nichols, WMI had a policy requiring supervisors to report harassment. Id. Thus, regardless of whether Dr. Shepard followed the policy “to the letter,” she did so in a way that at least put Defendant on notice of the harassment.
Finally, although Dr. Shepard refused to entertain Defendant’s offer to “mediate” her complaints, she adequately availed herself of the policy. She attempted to bring her concerns to Riley on numerous occasions, he was present when other faculty members harassed her, and he made derogatory comments about her himself. CF 30, 34, 38; Leopold v. Baccarat, Inc., 239 F.3d 243, 246 (2d Cir. 2001) (discussing how procedures need not be followed when “the employer has ignored or resisted similar complaints or has taken adverse actions against employees in response to such complaints”). Riley's actions as her supervisor justify Dr. Shepard's refusal to accept the mediation—a term never defined—offered by Defendant.
CONCLUSION
	For the foregoing reasons, Dr. Shepard respectfully requests this Court deny Defendant’s Motion for Summary Judgment. Because she challenged Defendant’s history of prejudice against women, Dr. Shepard was subjected to a hostile work environment and suffered a tangible employment action. Furthermore, Defendant did not exercise reasonable care to prevent harassing behavior, nor promptly correct it after Defendant was made aware.


Respectfully submitted,

/s/          Team B
Attorneys for Dr. Louise Shepard
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