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INtroduction
This Court should grant Emily Calloway’s Motion to Suppress because the Government obtained Kennedy Parker’s testimony and Exhibit 19 in violation of the Court’s order pursuant to 18 U.S.C. §§ 6002, 6003.
This Court should grant Emily Calloway’s Motion to Quash the Government’s subpoena duces tecum because Maddox Armana’s records of the Sierra Seton interview are protected under work-product privilege. The substantial need exception does not apply; but even if it did, Armana’s records are opinion work product, protected by nearly absolute immunity. Thus, Armana’s records are not discoverable.
[bookmark: _Toc239118274]Statement of Facts
The Partnership. In 2018, Emily Calloway, the heiress of Silver Palms (“SP”), entered into a fifty-fifty partnership with Saint Donovan. CF 9–10. Daniel Blake, SP’s accountant, discovered suspicious payments and began working with Assistant United States Attorney Tatum Sinclair in an investigation into SP and related companies, including Coastal Event Solutions, LLC (“Coastal”). CF 10. Blake told Sinclair he had a breakthrough in the case but was killed days later before they could meet. CF 13. The Government identified the killer as a hitman hired by Donovan through camera footage and bank records. CF 14–15. 
Government Desperation. While the Government had a list of employees, investigators had no leads to explain the money scheme at Donovan’s trial. CF 21. Potential witnesses, Sierra Seton and Ky Chandler, left the country. CF 18. The Government was desperate and chose to compel Calloway’s testimony. CF 21, Ex. 12. The cost: Calloway “receive[d] use and derivative-use immunity,” barring the Government’s use of her testimony in subsequent prosecution. CF 21. Donovan was convicted of Killing of a Witness and Money Laundering Conspiracy on October 24, 2024. CF 32.
The Wall. Following Calloway’s immunity order, the investigation was split into two teams: Team Donovan and Team Calloway. CF 22. This “wall” was erected on August 23, 2024. CF 30. Team Donovan, led by Sinclair, focused on Donovan’s prosecution and had access to Calloway’s compelled testimony. Id. Team Calloway, led by Bryce Nolan, focused Calloway’s prosecution and supposedly did not have access to her immunized testimony. Id. The investigative file was duplicated before the wall was erected, and the teams were to develop their files independently. CF 29. Despite this wall, the two investigative leads continued to hang out, grab lunch, and practice karaoke. CF 22. 
Parker’s Interview. Going forward, Nolan created an investigative plan that, though written, was fittingly undated. CF 29–31. Team Calloway conducted follow-up interviews in October 2024. CF 31. Meanwhile, Calloway’s compelled testimony specifically identified Kennedy Parker. CF 4, Ex. 13. Conveniently, no Government agent interviewed Parker until October 31, 2024, right after Donovan’s “widely covered” trial. CF 23, 31–32.  CF 23, 31–32. Only in that interview did Parker first disclose additional details about an argument between Blake and Calloway and that Calloway asked Parker to move a box labeled “Coastal” to an off-site storage unit in December 2023. CF 32, Ex. 18. Investigators then searched the unit, recovering Coastal financial records allegedly connecting Calloway to Donovan’s activities. CF 33, Ex. 19, 20. 
Armana Enters. In early 2024, Calloway’s counsel retained private investigator Maddox Armana to analyze the Government’s case in anticipation of potential charges against Calloway. CF 43–44. Acting for counsel, Armana located and interviewed Seton, former Coastal operations manager on February 15, 2024. CF 44–46. Armana took notes containing Seton’s factual account and Armana’s thoughts, follow-up questions, and theories in red text. CF 46, Ex. 21. 
[bookmark: _Toc239118275]ARGUMENT
[bookmark: _Toc239118276]Parker’s testimony and Exhibit 19 must be suppressed because the Government cannot prove either derives from a source wholly independent of Calloway’s compelled testimony.
The Fifth Amendment provides that no person “shall be compelled in any criminal case to be a witness against himself.” U.S. CONST. amend. V. This protection is not absolute. The Government may “compel testimony from an unwilling witness who invokes the Fifth Amendment privilege against . . . self-incrimination by conferring immunity.” Kastigar v. United States, 406 U.S. 441, 441 (1972). This immunity need not be transactional because immunity from use and derivative use is coextensive with the Fifth Amendment. Id. at 458. 
Considering that, 18 U.S.C. § 6003 authorizes the Government to compel testimony, while 18 U.S.C. § 6002 prohibits the Government from using that compelled testimony against the witness. Id. at 442, 448–49. Thus, § 6002 does not bar subsequent prosecution but “prohibits the prosecutorial authorities from using the compelled testimony in any respect.” Id. at 453. 
The Supreme Court, in Kastigar, held that “in any subsequent . . . prosecution of a person who has been granted immunity . . . , the prosecution has the burden of proving affirmatively that evidence . . . used is derived from a legitimate source wholly independent of compelled testimony.” Id. at 441. The Court characterizes this burden as “heavy.” Id. at 460–62. This “heavy burden” is triggered by an initial showing that a defendant’s immunized testimony relates to their subsequent prosecution. Id. at 461.  
Here, the initial showing has been met, and the present hearing concerns whether the Government can carry that heavy burden as to Parker’s testimony and Exhibit 19. CF 5–6. They cannot. Parker’s testimony and Exhibit 19 must be suppressed.
[bookmark: _Toc239118277]The Government must prove an independent source by clear and convincing evidence because the risk of error disproportionately burdens Calloway’s constitutional interest. 
The term heavy burden characterizes the scope of the legitimate independent sources the Government must show. See Kastigar, 406 U.S. at 462. However, the Court is silent on the evidentiary standard by which it must make that showing. In the absence of such guidance, some federal district courts have required clear and convincing evidence. See, e.g., United States v. Smith, 580 F. Supp. 1418, 1433 (D.N.J. 1984); United States v. Hossbach, 518 F. Supp. 759, 772 (E.D. Pa. 1980).
Clear and convincing evidence should be applied given the Supreme Court’s approach to selecting evidentiary burdens. For example, in Santosky v. Kramer, the Court used the Mathews v. Eldridge balancing test to determine whether a preponderance standard satisfied procedural due process. Santosky v. Kramer, 455 U.S. 745, 758 (1982); see also Mathews v. Eldridge, 424 U.S. 319, 335 (1976) (weighing private interests, risk of error, and government interests). There, the state sought to terminate parents’ rights under a preponderance standard, which the Court found insufficient given the constitutional liberty interest in maintaining a parent-child relationship. Santosky, 455 U.S. at 758. The Court reasoned when an erroneous decision threatens such an interest, “[t]he individual should not be asked to share equally with society the risk of error.” Id. at 768 (quoting Addington v. Texas, 441 U.S. 418, 427 (1979)).
Applying a preponderance standard to Kastigar would contradict this very principle. Like parental interest in Santosky, the Fifth Amendment privilege against self-incrimination is a constitutional interest. U.S. CONST. amend. V. If tainted evidence were admitted, the Government would benefit from immunized testimony, and Calloway’s constitutional right would be violated. Conversely, an erroneous exclusion would merely require prosecutors to rely on other evidence. Thus, the consequences of error threaten Calloway far more than the Government, yet the preponderance standard asks them to share this risk equally. 
This asymmetric harm demands that a higher burden be placed on the Government through a clear and convincing standard. Yet, even under a lower standard applied by some circuit courts, see, e.g., United States v. Jimenez, 256 F.3d 330, 348 (5th Cir. 2001); United States v. Montoya, 45 F.3d 1286, 1299 (9th Cir. 1995); United States v. Byrd, 765 F.2d 1524, 1529 (11th Cir. 1985), the result here is the same. The Government cannot meet its burden even by a preponderance.
[bookmark: _Toc239118278]Parker’s testimony and Exhibit 19 must be suppressed because the Government cannot establish an independent source.
As established in Kastigar, the Government must prove its evidence stems from “a legitimate source wholly independent of the compelled testimony.” 406 U.S. at 460. This showing cannot be satisfied by a mere denial of taint. Id.; United States v. Hampton, 775 F.2d 1479, 1487 (11th Cir. 1985). The Government must establish the challenged evidence’s investigative chain. See United States v. Hubbell, 530 U.S. 27, 42 (2000); Hampton, 775 F.2d at 1487–90. 
Moreover, where evidence is obtained through a witness, independent knowledge of the witness’s existence does not establish an independent source for their testimony. See Kastigar, 406 U.S. at 460; United States v. North, 920 F.2d 940, 942–46 (D.C. Cir. 1990). Where a witness lacks an independent source, the taint does not end with the witness; it extends to “any information directly or indirectly derived” from that testimony. 18 U.S.C. § 6002. 
[bookmark: _Toc239118279]The Government cannot establish that it independently identified Parker as a witness because it cannot account for the investigative chain leading to the interview.
The Government must do more than claim that the challenged evidence would have been discovered absent the compelled testimony. See Kastigar, 406 U.S. at 460. Rather, “[e]ach step of the investigative chain by which the evidence presented was obtained must be documented or accounted for” to establish its independent source. Hampton, 775 F.2d at 1490. Compelled information cannot serve as a “link in the chain of evidence.” See Hubbell, 530 U.S. at 42. 
	In Hampton, the court acknowledged that even a good-faith assurance of an untainted investigation cannot substitute for affirmative proof of an independent investigative chain. 775 F.2d at 1485. There, prosecutors had never personally seen the immunized testimony and genuinely believed the Government had not utilized it. Id. at 1490. This belief was insufficient because nothing tangible demonstrated how the evidence was actually produced. Id. (citing United States v. Nemes, 555 F.2d 51, 55 (2d Cir. 1977); United States v. Tantalo, 680 F.2d 903, 908 (2d Cir. 1982)); see also U.S. DEP’T OF JUST., CRIMINAL RESOURCE MANUAL § 726 (2018) (recommending the Government maintain records identifying the dates and sources of obtained evidence). 
Even where the Government provides more than belief, it must still establish the complete investigative chain. For example, independent starting points cannot fill  gaps later in that chain. See Hubbell, 530 U.S. at 41–43 (holding the Government cannot use compelled information to bridge the gap between its prior knowledge and later obtained evidence). 
Nolan’s own testimony illustrates the same speculative approach that Hampton held insufficient. It was Nolan’s good-faith belief that because Parker appeared on a preexisting list of employees, they “would’ve found [the storage unit] one way or another.” CF 32–33. That could be the case, but Kastigar is not an inevitable-discovery test. See 406 U.S. at 460. Rather, the Government must show independence at each step of the investigation that actually led to Parker’s interview. See Hubbell, 530 U.S. at 42; Hampton, 775 F.2d at 1490. No matter how hard the Government tries, it cannot satisfy this with a prediction.
Even where the Government offers more than belief, its claimed path establishes only a starting point. Before the immunity order, the Government possessed a roster of approximately one hundred SP employees, including Parker. CF 18, Ex. 10. That is it. CF 22, 32–33. After the immunity order, the investigative path from that roster to Parker becomes uncertain. While the Government produced a to-do list and a prioritized interview list, neither is dated. CF 29–31, Ex. 16, 17. Nolan’s testimony claiming when the documents were created cannot cure their incompleteness. The Government must account for every step, not merely offer a belief as to when steps occurred. Hampton, 775 F.2d at 1490. Additionally, reliance on recollection disregards the Department of Justice’s own recommendation to maintain dated records. See U.S. DEP’T OF JUST., CRIMINAL RESOURCE MANUAL § 726 (2018). Undated documents cannot establish when Nolan prioritized Parker or what led them to do so. Thus, the employee roster alone cannot establish that Calloway’s testimony did not supply the missing “link in the chain of evidence” between Parker’s name and the eventual interview. See Hubbell, 530 U.S. at 41–43.
[bookmark: _Toc239118280]Even if investigators independently selected Parker for an interview, the Government cannot establish that Parker’s resulting testimony developed independently.
Kastigar bars compelled testimony from serving as an “investigatory lead,” including the use of evidence obtained by “focusing investigation on a witness [because] of . . . compelled disclosures.” 406 U.S. at 460. When witness testimony is the challenged evidence, courts conduct a “factual inquiry” into the “presence or absence of causal links” between the defendant’s immunized testimony and the witness’s testimony. North, 920 F.2d at 946. 
Applying this, courts look beyond whether a witness was independently identified or selected. See id. at 942–46; United States v. Schmidgall, 25 F.3d 1523, 1528 (11th Cir. 1994). For example, in North, several witnesses were exposed to the defendant’s immunized testimony. 920 F.2d at 942. There, the D.C. Circuit explained that Kastigar is violated “whenever the prosecution puts on a witness whose testimony is shaped, directly or indirectly, by compelled testimony.” Id.; see also Schmidgall, 25 F.3d at 1528–29 (holding the Government failed to prove the questioning of a witness was not shaped by immunized testimony). To establish that a witness’s testimony was not shaped, the Government bears the burden of proving its witnesses “did not draw upon the immunized testimony . . . .” North, 920 F.2d at 943. Thus, neither the witness’s testimony nor the questioning that elicited it may be influenced by the compelled testimony. 
Here, the facts strongly indicate a causal link between Calloway and Parker’s testimony. Before any immunized testimony, the Government knew an argument occurred on December 10, 2023, but did not know its substance. CF 20–22. Then,  Calloway’s testimony at Donovan’s trial identified Parker. Ex. 13. Shortly after the trial, Nolan interviewed Parker and prompted testimony regarding that same confrontation. CF 32. During that interview, Parker also disclosed the previously unknown storage unit where Exhibit 19 was later discovered. Id.
This chronology creates uncertainty that the Government cannot cure through mere denial. Yet, that is all it has offered despite the fact that Calloway’s testimony was broadcast publicly, and Sinclair and Nolan continued to meet after the wall was erected. CF 22, 31, 42. While Parker and Nolan deny exposure to the broadcasts, and Sinclair and Nolan deny discussing the investigation, those assurances do not establish that Calloway’s disclosures did not shape Parker’s testimony. CF 22, 31. They certainly do not answer whether the questions used to elicit Parker’s testimony were developed independently. See Schmidgall, 25 F.3d at 1528–29. Because the burden of disproving stands with the Government, these unresolved causal questions prevent it from carrying its burden as to Parker’s testimony. See North, 920 F.2d at 943–46; Kastigar, 406 U.S. at 460.
[bookmark: _Toc239118281]Exhibit 19 must be suppressed because it was derived entirely from Parker’s testimony. 
Where evidence stems from a tainted source, § 6002 requires the Government to establish a source independent from compelled testimony. See Kastigar, 406 U.S. at 460. Absent such a source, the evidence must be suppressed. 
Here, the connection between Parker’s tainted testimony and Exhibit 19 is direct. The Government cannot prove that it independently reached Parker or that Parker’s resulting testimony developed independently of Calloway’s compelled testimony. Because Parker disclosed the storage unit where investigators discovered Exhibit 19, it shares Parker’s taint and both must be suppressed. CF 32–33.
[bookmark: _Toc239118282]the government’s subpoena duces tecum must be quashed because Armana’s records of the Seton interview are protected under work-product privilege.
The work-product privilege was applied to criminal cases by the Supreme Court in United States v. Nobles. 422 U.S. 225, 236–37 (1975). The work-product doctrine “shelters the mental processes of the attorney, providing a privileged area within which he can analyze and prepare his client’s case.” Id. at 238. Accordingly, documents or records created by an attorney in the anticipation of litigation are protected. Id. (quoting Hickman v. Taylor, 329 U.S. 495, 508 (1947)); FED. R. EVID. 502(g)(2). 
However, work-product privilege is not exclusive to attorneys. It also extends to the attorney’s agents, such as private investigators. Nobles, 422 U.S. at 238–39; FED. R. CRIM. P. 16(b)(2). Attorneys frequently rely on the help of private investigators to adequately prepare for trial. Nobles, 422 U.S. at 238. Thus, it is “necessary that the doctrine protect material prepared by agents for the attorney . . . .” Id. at 238–39.
1. [bookmark: _Toc239118283]Armana’s records are protected under the work-product doctrine because the interview was done in anticipation of litigation and the document reflects Armana’s mental impressions.
A document is made in anticipation of litigation when it “was ‘prepared or obtained because of the prospect of litigation.’” United States v. Roxworthy, 457 F.3d 590, 593 (6th Cir. 2006) (quoting United States v. Adlman (Adlman II), 134 F.3d 1194, 1202 (2d Cir. 1998)). To prove a document was created because of the prospect of litigation, the test is whether (1) the “document was created because of a party’s subjective anticipation of litigation,” and (2) that anticipation of was objectively reasonable. Id. at 593; accord In re Sealed Case, 146 F.3d 881, 884 (D.C. Cir. 1998); Marin v. Bally’s Park Place Hotel & Casino, 983 F.2d 1252, 1260 (3d Cir. 1993); Nat’l Union Fire Ins. Co. of Pittsburg v. Murray Sheet Metal Co., 967 F.2d 980, 984 (4th Cir. 1992).
Notes recording a witness’s statements and resulting impressions constitute protected mental impressions. In Hickman, the work product sought was witness statements taken in preparation for litigation. 329 U.S. at 499–500. There, the Court found that an attempt “to secure written statements, private memoranda and personal recollections” was improper “and contravenes the public policy” of the “prosecution and defense of legal claims.” Id. at 510. In Nobles, although the privilege was ultimately waived at trial, the defense attorneys’ private investigator had written a witness interview report, which was protected work product. 422 U.S. at 228, 237–40. Thus, notes taken during a witness interview constitute mental impressions.
A deposition can show subjective anticipation of litigation. In Roxworthy, although an affidavit was used, the court noted a deposition would satisfy the subjective requirement. 457 F.3d at 597–99; see also Biegas v. Quickway Carriers, Inc., 573 F.3d 365, 381–82 (6th Cir. 2009) (explaining depositions are sufficient to prove subjective anticipation). Thus, a statement detailing the reason for anticipating litigation is sufficient to satisfy the subjective element.
The circuit courts apply different tests to determine whether anticipation of litigation is objectively reasonable. The D.C. Circuit requires that the document was “prepared with a specific claim supported by concrete facts which would likely lead to litigation in mind.” Coastal States Gas Corp. v. Dep’t of Energy, 617 F.2d 854, 865 (D.C. Cir. 1980). However, the D.C. Circuit has outlined another test, which requires an attorney to have “rendered legal advice in order to protect the client from future litigation about a particular transaction.” Sealed Case, 146 F.3d at 885. The Fourth Circuit requires that “an actual claim or potential claim following an actual event or series of events that reasonably could result in litigation.” Nat’l Union Fire, 967 F.2d at 984. In the Second Circuit, the objective requirement is satisfied when “the expected litigation is quite concrete . . . .” United States v. Adlman (Adlman I), 68 F.3d 1495, 1501 (2d Cir. 1995). The Sixth Circuit has applied all of these tests. Roxworthy, 457 F.3d at 599–601.
Armana’s records constitute protected mental impressions. Seton’s interview was done to establish a deep understanding of the Government’s case against Calloway. CF 44–45. Armana’s notes contain Seton’s factual account and Armana’s “thoughts, follow-ups, questions, and . . . theories . . . .” CF 46. Not only do these notes contain factual information from Seton, like the report in Nobles and statements in Hickman, but it also contains written statements, personal recollections, and impressions from the interview. Thus, if witness statements and reports are protected by work-product privilege in Nobles and Hickman, then this Court must find Armana’s records are too.
Armana’s records were created with a subjective anticipation of litigation. Armana was hired by Calloway’s attorneys after Donovan was arrested, giving rise to suspicion that Calloway was next. CF 43. This reasoning rooted in the SP partnership was explained in Armana’s deposition, thus satisfying the subjective element. See Roxworthy, 457 F.3d at 597–99; Biegas, 573 F.3d at 381–82.
Under each test outlined by the circuit courts, the anticipation of litigation was objectively reasonable. Just as the Sixth Circuit applied all tests, the anticipation of litigation is objectively reasonable under each one. Seton’s interview was conducted to help protect Calloway from future litigation of the SP “transaction.” See Sealed Case, 146 F.3d at 885. The defense had in mind Killing of a Witness and Money Laundering Conspiracy as specific claims stemming from the SP transaction. See Coastal States Gas, 617 F.2d at 865; Nat’l Union Fire, 967 F.2d at 984. The expected litigation was quite concrete because the Government first charged Donovan, and Calloway was surely the next accused. Adlman I, 68 F.3d at 1501. Therefore, Armana’s records are protected by the work-product privilege.
[bookmark: _Toc239118284]The substantial need exception does not apply in criminal cases.
The work-product protection is more crucial in criminal cases than civil cases. Although the Nobles Court held work-product privilege was waived because the private investigator was going to testify to impeach a witness, it nonetheless found the privilege is vital to the proper functioning of the criminal justice system. 422 U.S. at 238. That holding suggests a stronger work-product protection for the defense, as disclosure of the attorney’s efforts during pretrial discovery “could disrupt the orderly development and presentation of his case.” Id. at 239. 
There is an intentional difference between the Federal Rules of Civil Procedure and the Federal Rules of Criminal Procedure regarding the work-product privilege. Federal Rule of Civil Procedure 26(b)(3)(A) provides the substantial need exception: Work-product materials can be discovered if a party demonstrates substantial need and cannot obtain the equivalent information without undue hardship. FED. R. CIV. P. 26(b)(3)(A). In contrast, the Federal Rules of Criminal Procedure, specifically Rule 16(b)(2), contain no such exception. See FED. R. CRIM. P. 16(b)(2). Thus, the protections for work-product materials are stronger in criminal cases, where the exception simply does not exist.
When the Rules of Criminal Procedure fail to include text, courts cannot read it into the Rules. See, e.g., Hobbs v. McLean, 117 U.S. 567, 579 (1886) (“When a provision is left out of a statute, . . . the courts have no power to supply it.”); Jama v. Immigr. & Customs Enf’t, 543 U.S. 335, 341 (2005) (“[O]ur reluctance is even greater when Congress has shown elsewhere in the same statute that it knows how to make such a requirement manifest.”). The same canon of construction applies to Rule 16. The Supreme Court, its advisory committee, and Congress each had the opportunity to include the substantial need exception in the Rule, just as was done in the Rules of Civil Procedure. But they did not. Therefore, this omission was intentional. It should not be read in.  
No binding precedent exists to apply the substantial need exception. Although some circuits have recognized the exception in criminal cases, see In re Grand Jury Subpoenas Dated Mar. 19, 2002 & Aug. 2, 2002, 318 F.3d 379, 383 (2d Cir. 2002); In re Search Warrant Issued June 13, 2019, 942 F.3d 159, 174 (4th Cir. 2019); In re Grand Jury Procs., 43 F.3d 966, 971 (5th Cir. 1994); United Kingdom v. United States, 238 F.3d 1312, 1322 (11th Cir. 2001); In re Sealed Case, 676 F.2d 793, 809–10 (D.C. Cir. 1982), the Supreme Court has never applied it. Within the common law, there exists no exception created by the only binding authority on this Court. Therefore, the Government cannot rely on this exception to improperly obtain Armana’s records.
[bookmark: _Toc239118285]Even if the substantial need exception applies, the Government has no such need.
Courts recognize two different categories of work product: ordinary or fact work product and opinion work product. Ordinary work product is a “‘transaction of the factual events involved,’ and opinion work product … ‘represents the actual thoughts and impressions of the attorney.’” Search Warrant, 942 F.3d at 174 (quoting In re Grand Jury Subpoena, 870 F.3d 312, 316 (4th Cir. 2017)).
1. [bookmark: _Toc239118286]Armana’s records are opinion work product.
Opinion work product is protected by nearly absolute immunity and may only be produced upon a showing of a rare and extraordinary circumstance. Id. Here, no such circumstance is present, and Armana’s records fall squarely into opinion work product.
Notes from a witness interview constitute opinion work product. In In re Green Grand Jury Proceedings, the Eighth Circuit held “[n]otes and memoranda of an attorney, or an attorney’s agent, from a witness interview are opinion work product” because “when taking notes, an attorney often focuses on those facts that she deems legally significant.” 492 F.3d 976, 981–82 (8th Cir. 2007) (quoting Baker, 209 F.3d at 1054). The Supreme Court and other circuits agree. Upjohn Co. v. United States, 449 U.S. 383, 401 (1981) (holding work product based on oral statements were protected by attorney-client privilege and, in the alternative, were work product not subject to the substantial need exception); Grand Jury Procs., 43 F.3d at 970–71 (quoting Upjohn, 449 U.S. at 401) (explaining documents based on oral communications are opinion work product); see also Sandra T.E. v. S. Berwyn Sch. Dist. 100, 600 F.3d 612, 622 (7th Cir. 2010) (“Disclosure of witness interviews and related documents . . . is particularly discouraged.”). Thus, notes taken of a witness interview are opinion work product.
Armana’s records of the Seton interview are opinion work product. The record is not a transcript. CF 45–46. Thus, Armana’s notes are no different than the opinion work product in Green Grand Jury Proceedings because Armana likely focused on what was deemed “legally significant.” See 492 F.3d at 981–82 (quoting Baker v. General Motors Corp., 209 F.3d 1051, 1054 (8th Cir. 2000)). But beyond a mere factual recount of the interview, the notes include Armana’s thoughts and impressions, undoubtedly making the record opinion work product. See Upjohn, 449 U.S. at 401. The Government cannot provide a rare or extraordinary circumstance to overcome it.
[bookmark: _Toc239118287]Even if Armana’s records are ordinary work product, the Government cannot prove substantial need.
To overcome ordinary work-product privilege, the Government must show a substantial need for the documents that cannot be obtained without undue hardship. Id. at 400. 
Substantial need is proven when the materials are relevant, have a unique value from information in the party’s possession, and “‘special circumstances’ excuse the [party’s] failure to obtain the requested materials itself.” F.T.C. v. Boehringer Ingelheim Pharms., Inc., 778 F.3d 142, 155 (D.C. Cir. 2015) (first citing Mitchell v. Bass, 252 F.2d 513, 518–19 (8th Cir. 1958); then citing Burke v. United States, 32 F.R.D. 213, 923–27 (E.D.N.Y. 1963); then citing Hauger v. Chi., Rock Island & Pac. R.R. Co., 216 F.2d 501, 505–06 (7th Cir. 1954); and then citing Guilford Nat’l Bank of Greensboro v. S. Ry. Co., 297 F.2d 921, 923–27 (4th Cir. 1962)). Thus, the Government must prove it does not have similar information and a special circumstance excuses its inability to obtain that information.
Armana’s records are neither unique nor can the Government demonstrate special circumstances. The Coastal box contained “financial records, ownership documents, and communications[,]” including a record identifying Calloway’s connection to Coastal. CF 33. Similarly, Armana’s records include “how Coastal actually operated, the people connected to the company, and how the money moved.” CF 46. These documents contain substantially the same information and are not in any way “unique.” Boehringer, 778 F.3d at 155. Although the documents obtained from the Coastal box must be suppressed, this does not constitute a special circumstance. See id. (citing Hauger, 216 F.2d at 505–06). The Government has substantially similar information and cannot be rewarded for forfeiting it due to violating federal law and court order.
Even if the exception applies, it can only apply to the text recounting the factual information relayed from Seton and not any of the Armana’s mental impressions in red text. CF 46. These notes are strictly opinion work product. See Upjohn, 449 U.S. at 401. Therefore, at absolute bottom, the red text in Armana’s records must be redacted.
[bookmark: _Toc239118288]Conclusion
For the foregoing reasons, Emily Calloway respectfully requests that this Court grant the Motion to Suppress and Motion to Quash. The Government’s investigative path to Parker is not accounted for, and the resulting testimony indicates causal links to compelled testimony. Exhibit 19 shares this taint. Moreover, Armana’s records of the Seton interview are protected by work-product privilege and are not discoverable by the Government. Therefore, Emily Calloway is entitled to relief, and both motions must be granted. 
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