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[bookmark: _Toc912846457][bookmark: _Toc1801070002][bookmark: _Toc842042895][bookmark: _Toc1751705810][bookmark: _Toc976771011][bookmark: _Toc186823510][bookmark: _Toc239084198]INTRODUCTION
The Motion to Suppress Evidence obtained in violation of court order should be denied. 
The Court should deny the motion to suppress the testimony of Kennedy Parker (“Parker”) and the records recovered from the marsh landing storage unit. The Government may prosecute an immunized witness on independent evidence. The Government will prove that both challenged items derive from sources independent of Emily Calloway’s (“Calloway”) compelled testimony. Parker was marked for interviewing well before Calloway was granted immunity, and the records in question were found because of this interview, without influence of Emily’s testimony. Because of this, the Motion to Suppress should be denied. 
The Motion to Quash United States Subpoena Duces Tecum on Maddox Armana should be denied.
The Court should deny Defendant’s Motion to Quash United States Subpoena Duces Tecum on Maddox Armana (“Armana”) for the production of any and all records of Armana’s interview of Sierra Seton on February 15, 2024, as protected under the work-product privilege. The Defense bears the burden of proving that the records sought are work-product. Even if they can do so, the records are fact work-product and are thus discoverable due to their necessity and the undue hardship of obtaining the material in another way. Because of this, the Motion to Quash should be denied.

[bookmark: _Toc738999115][bookmark: _Toc1373182943][bookmark: _Toc1240882073][bookmark: _Toc2096225343][bookmark: _Toc745215922][bookmark: _Toc1061018582][bookmark: _Toc239084199]STATEMENT OF THE FACTS
Millions of dollars were laundered from Silver Palms Hotel to Emerald Consulting LLC and then transferred to several shell corporations including Coastal Event Solutions (“Coastal”). Sinclair Dep. 16:337-17:370. Coastal then sent the money further to a bank account in the Caymans, an account owned by Calloway. Id. Everyone associated with the scheme is either not speaking as they are under investigation, on the run, or murdered. Sinclair Dep. 16:344-45; 18:392-94.
Though there is no longer access to any of the people involved in this fraud scheme, the Defense does have records of an interview conducted with one of these people, Sierra Seton, before she went on the run. Armana Dep. 46:146-49. Armana, an agent for the Defense, interviewed Sierra Seton who was listed as the operations manager for Coastal, the company which delivered money to Ms. Calloway’s Cayman account. Id. In this interview, Armana took contemporaneous typewritten notes with clear distinction of Seton’s testimony and his thoughts. Armana Dep. 46:121, 138-43. Not long after, Seton left the country and has not been traceable since. Armana Dep. 46:146-49. The Government became aware of Seton only after she had left the country. Sinclair Dep. 18:389-96. Thus, the Government is unable to obtain knowledge and proof of the tie from Coastal to the Cayman account aside from these records. Nolan Dep. 26:91-104.
Daniel Blake, the Silver Palms Accountant, documented Silver Palms’ fraud. Sinclair Dep. 10:95-105. In Exhibit 1D, made by Mr. Blake, he reported millions of dollars in vendor irregularities and the individual Silver Palms employees. Sinclair Dep. 10:98-99. Mr. Blake recorded “Parker, Kennedy, Event/Banquet,” months before the Government had any insight into the financial wrongdoing committed by Emily Calloway. Ex. 1D. Mr. Blake also recorded Exhibit 5, believing he had found the true owner of the Coastal and Cayman accounts. Sinclair Dep. 13: 201-12. Blake was murdered before he could share his discovery.  Sinclair Dep. 13:210-17. These exhibits directed the Government’s attention to Kennedy Parker months before Ms. Calloway’s immunized testimony. Sinclair Dep. 14:246-50. These pre-testimony paths to Kennedy Parker preserved the Government’s right to prosecute Emily Calloway on independent evidence.
Ms. Calloway’s immunized testimony triggered safeguards to ensure that the investigation of Calloway was not tainted by the testimony. Ex. 15; Nolan Dep. 29:203-15. On August 22, 2024, one day before the use immunity order, the U.S. Attorney’s office created and recorded a wall protocol dividing the Government into separate, isolated teams. Id. Team Calloway was to conduct an independent investigation into Ms. Calloway, as Kastigar v. United States, 406 U.S. 441 (1972), requires with use immunity testimony of a witness. Bryce Nolan, the lead agent of team Calloway, wrote out the next steps of the Government without access to any information derived from immunized testimony. Nolan Dep. 29:222-28, 30:231-41. Without using immunized testimony, the Government became convinced of Ms. Calloway’s guilt and seeks to prosecute her for her part in committing fraud and murder. Nolan Dep. 33:377-79.


[bookmark: _Toc639991944][bookmark: _Toc547736020][bookmark: _Toc1534300265][bookmark: _Toc1649918942][bookmark: _Toc88368309][bookmark: _Toc1828238702][bookmark: _Toc239084200]ARGUMENT
[bookmark: _Toc239084201]The Defense’s Motion to Suppress Evidence should be denied.
The testimony of Kennedy Parker, along with Exhibit 19, should not be suppressed pursuant to 18 U.S.C. §§ 6002 and 6003. Emily Calloway was compelled to testify and was granted immunity for that testimony. As a result, Calloway cannot be prosecuted from the statements made during that testimony. The Defense alleges the testimony of Kennedy Parker and Exhibit 19 were found because of Calloway’s immunized testimony. But the Prosecution is entitled to use the testimony of Kennedy Parker and Exhibit 19 because the Government found these without using Calloway’s immunized testimony.
When a defendant has been granted immunity for her testimony in another case, and the defense alleges evidence comes from the defendant’s immunized testimony, the Supreme Court holds that a hearing should take place to determine if that is so. The standard for that hearing is articulated in Kastigar v. United States, 406 U.S. 441, 461-62 (1972). Kastigar holds that the immunity granted from the testimony must leave both the witness and the government in “substantially the same position” as if the witness had invoked their Fifth Amendment right against incriminating herself Id. at 462. This means the evidence from a person’s testimony cannot be used to incriminate herself. Id. at 460. Kastigar establishes that “the government [may] prosecute using evidence from legitimate independent sources." Id. at 461. Thus, the Government must prove that both Parker’s testimony and Exhibit 19 “[are] derived from a legitimate source wholly independent of the compelled testimony.” Id. at 460. 
[bookmark: _Toc239084202]The standard for what the Government must prove is “by a preponderance of the evidence.”

The Government must prove by a preponderance of the evidence that the evidence in question “is derived from a legitimate source wholly independent of the compelled testimony.” Kastigar, 406 U.S. at 460. Importantly, though the burden is labeled as “heavy,” id. at 461, the Government need not “negate all abstract ‘possibility’ of taint” by compelled testimony. United States v. Schmidgall, 25 F.3d 1523, 1528-29 (11th Cir. 1994); United States v. Byrd, 765 F.2d 1524, 1529 (11th Cir. 1985).
The Defense will report that Kastigar limits use of any tangential evidence brought forth by the immunized witness. But this interpretation has not only been criticized by multiple circuit courts but is also in direct conflict with Kastigar. See Byrd, 765 F.2d at 1528-31. Thus, the standard for what the Government must prove is “by a preponderance of the evidence.” Schmidgall, 25 F.3d 1523, 1528-29.
[bookmark: _Toc239084203]The Government’s evidence was found independently of the immunized testimony thus making it admissible.

“The government [may] prosecute using evidence from legitimate independent sources." Id. at 461. The prosecution’s account of their sources is sufficient “when it is adequately supported by the facts and circumstances of the particular case.” Schmidgall, 25 F.3d at 1529-30.
The Government has met the preponderance of the evidence standard because there is no hint of this evidence resulting from immunized testimony. This evidence was collected through the isolating procedures implemented by the Government, Ex. 15; Nolan Dep. 29:203-15, as well as the independent investigative decision to collect Parker’s testimony and Exhibit 19. Nolan Dep. 30:231-41, 32:315-16. 
1. Kennedy Parker’s interview was an inevitable part of the investigation, made by an isolated, independent, prosecution team.

Where immunized testimony exists, the Government “must show that prosecuting officials were aware of the immunity problem and followed reliable procedures for segregating the immunized testimony and its fruits.” United States v. Hampton, 775 F.2d 1479, 1490 (11th Cir. 1985). The Government adopted these exact procedures, through a complete separation of all work-product and personnel, as well as silence surrounding the content of the testimony.  Ex. 15; Nolan Dep. 29:203-15, 222-28. 
But Kastigar requires more than pure denial. The holding requires an affirmative duty to prove evidence is “derived from a legitimate source wholly independent of the compelled testimony.” Kastigar, 406 U.S. at 460. The Government met that burden through the documents and procedures put in place to secure isolation before the Defendant was compelled. Parker was identified by Blake in April of 2023 (Ex. 1D), listed on the February 2024 employee roster (Ex. 10), and was ranked seventh in line for interviews (Ex. 17) before Calloway’s immunized testimony existed. Nolan Dep. 30:269-73.
At most, the Defendant can speculate on the timing and ordering of the interviews among the witnesses that the Government had pre-labeled. But the timing and ordering of witness interviews that had already been identified falls under the administration of an investigation, a separate decision-making process outside the use of witness evidence. Byrd 765 F.2d at 1529–31. The ordering and interviewing of Kennedy Parker was a scheduled event that happened after the testimony of Calloway. Nolan Dep. 32:315-16, 33:348-50. Because of this, Kastigar’s standard of having both Calloway and the Government being in substantially the same condition is fulfilled. 406 U.S. at 462.
2. Exhibit 19 is independently sourced and is not derived from the compelled testimony.

Thanks to Daniel Blake, Exhibit 19 was already on the minds of the investigators from before the ordered immunization because of Blake’s index identifying it. Ex.5; Nolan Dep. 25:59-68.  Prosecutor Nolan established that he had prior knowledge of substantially all the information covered in the Calloway testimony, eliminating the possibility that he made “any use, direct or indirect, of the compelled testimony and any information derived therefrom.” Kastigar, 406 U.S. at 1664. Prior knowledge of substantially all the information contained in the compelled testimony closes the door to it being considered for use. United States v. Catalano, 491 F.2d 268, 272 (2d Cir. 1974). The immunized testimony supplied neither the document’s existence (which the government had known about) nor its location. Ex. 13; Nolan Dep 25:59-68.   It was Parker’s own independent interview that produced the lead to Exhibit 19, not the compelled testimony. Parker Dep. 40:249-41:281; Ex. 18.
Thus, both Exhibit 19 and Kennedy Parker’s testimony came from sources independent from the immunized testimony.
[bookmark: _Toc239084204]The Defense might argue the immunity is broader, but this goes beyond Kastigar’s standard.

The Government anticipates the Defense to regard Kastigar’s standard to be higher than what it is, quoting United States v. McDaniel, 482 F.2d 305, 311 (8th Cir. 1973) forbidding “all prosecutorial use,” including “assistance in focusing the investigation” and United States v. Semkiw, 712 F.2d 891, 895 (3d Cir. 1983) referencing the prosecutor’s burden as “insurmountable.” This line of thinking is incorrect, because it creates a higher obstacle than what the Supreme Court intended, and the cases establishing these standards are not factually like this case. United States v. Serrano, 870 F.2d 1, 16-17 (1st Cir. 1989).
1. A broader immunity is not correct because the cases establishing these standards are different than the case at hand.

These cases cited above, McDaniel and Semkiw, are very different than the case at hand. In McDaniel the prosecutor read the entire immunized transcript. McDaniel 481 F.2d at 311. In Semkiw, the prosecuting trial attorney had reviewed the record when, as the court noted, the Government “might easily have removed any cloud from the trial by assigning it to another attorney who did not and would not review the immunized testimony.” Semkiw 712 F.2d at 895. 
In the case at hand, the Government followed those exact instructions, assigning an attorney in advance and confirmed in writing to not review the immunized testimony. Ex. 15.; Nolan Dep. 29:203-15. Given the differences between those cases and the case at hand, the higher standards set forth in the cases do not apply.
2. A broader immunity is not correct because it would be a higher standard than what the Supreme Court intended and established.

The standard for derivative use immunity is set by Kastigar, as established and discussed above. Use immunity is when the immunized witness cannot be prosecuted using their own testimony. 18 U.S.C. § 6002; Kastigar, 406 U.S. at 453. The Government anticipates the Defense to advocate for a stronger form of immunized protection, basing the tangential influence of the public news to result in a complete barrier to what the Government can do. This interpretation of Kastigar departs from the traditional standard for derivative use immunity and becomes the absolute barrier transactional immunity requires. Transactional immunity is when the Government may not prosecute crimes related to a witness’s compelled testimony, no matter what independent evidence the government later finds. Id. 
Not every contact with immunized testimony requires suppression. United States v. Serrano, 870 F.2d 1, 16 (1st Cir. 1989). Compelled immunized testimony is a normal procedure in trials, and it is often given in open court. Sinclair Dep. 23:592-96. Under the Defense's contention, if any news coverage of a public trial has any mention of a subsequent witness, that person would be unreachable simply due to the nature of the proceeding and the burden the Government would have to carry in response to conditions outside of its control. On the contrary, “A prosecution is not foreclosed merely because the immunized testimony might have tangentially influenced the prosecutor’s thought processes.” Serrano, 870 F.2d at 16; see United States v. Bolton, 977 F.2d 1196 (7th Cir. 1992).
To raise the standard for use immunity would be to “grant a defendant transactional immunity once it is shown that government attorneys or investigators involved in the prosecution were exposed to the immunized testimony.” Serrano, 870 F.2d 1, 16-17; accord United States v. Mariani, 851 F.2d 595, 600-01 (2d Cir. 1988); Byrd, 765 F. 2d at 1528-31. Adopting this higher immunity, the standard from McDaniel and Semkiw, would leave “the realistic difference between transactional immunity and use immunity . . . hopelessly blurred if not totally extinguished.” Byrd, 765 F.2d at 1530–31. This interpretation of the standard for use immunity would transform the immunity granted under Kastigar from “substantially the same” into that given to transactional immunity, which “affords the witness considerably broader protection.” Kastigar, 406 U.S. at 453.
Kastigar sets the test: had Calloway invoked the privilege on October 10th, would the isolated prosecutors have the same roster, wall, plan, and ranked list leading them to Kennedy Parker? They would. Ex. 10, 15, 16, 17. Both investigative teams testified they never discussed the cases after August 22, and the walled-off prosecutor has never seen the immunized testimony. Stip. 6. Both the Government and Calloway are in substantially the same position as if the Defendant had invoked her privilege before compelled testimony. That is what Kastigar requires. The motion to suppress should be denied.
[bookmark: _Toc239084205]The Defense’s Motion to Quash should be denied.
The Defense’s Motion to Quash should be denied because records of Armana’s interview of Sierra Seton on February 15, 2024 are not protected under the work-product privilege. The Defense bears the burden of proving the records are work-product. Even if they can do so, the records are fact work-product and discoverable because of their necessity.
Work-product is protected by Federal Rule of Criminal Procedure 16(b)(2). To establish a valid claim, the defense must prove that a record was made in anticipation of litigation by the defendant’s attorney or agent. Fed. R. Crim. P. 16(b)(2). Then the other side is not entitled to discover those records. Id. The doctrine is designed to protect the mental impressions of an attorney when preparing materials in preparation for litigation. United States v. Nobles, 422 U.S. 225, 238 (1975).
The attorney work-product doctrine may protect an attorney's materials, but not “all written materials obtained or prepared by an adversary's counsel with an eye toward litigation are necessarily free from discovery in all cases.” Hickman v. Taylor, 329 U.S. 495, 511 (1947). Though Federal Rule of Criminal Procedure 16 speaks to discovery of the defendant’s records, “[i]n the criminal context, the work product doctrine, as applied in federal courts, rests on federal common law.” United States v. Frostman, 221 F. Supp. 3d 718, 726 (E.D. Va. 2016).  The Supreme Court established that fact work-product may be discovered upon a showing of “substantial need and . . . undue hardship.’” Upjohn Co. v. United States, 449 U.S. 383, 401 (1981). Thus, to discover the records should they be deemed work-product, the records must be fact work-product, and the prosecution must make a sufficient showing of need and hardship.
1. [bookmark: _Toc2039483026][bookmark: _Toc45986122][bookmark: _Toc819952117][bookmark: _Toc360179664][bookmark: _Toc273306613][bookmark: _Toc239084206]The records of the interview of Seton are fact work-product.
The records are fact work product. Though our Fourteenth Circuit does not contain cases that bind us, the Court may look to our sister courts for guidance. Fact work-product “consists of documents prepared by an attorney that do not contain the attorney's mental impressions.” In re Grand Jury Proc. #5 Empaneled Jan. 28, 2004, 401 F.3d 247, 250 (4th Cir. 2005). The other type of work-product is opinion work-product which consists of “mental impressions, conclusions, opinions, or legal theories of an attorney or other representative.” In re Grand Jury Subpoena Dated July 6, 2005, 510 F.3d 180, 183 (2d Cir. 2007). For example, the Supreme Court concluded that signed witness statements would be fact work-product and might be admissible where witnesses are difficult to reach. Hickman, 329 U.S. at 511. This is as opposed to memoranda prepared by recollection of oral interviews, which do not suffice, because they are subject to being changed by the attorney’s recollection. Id. at 512-13.
Here, Armana’s testimony establishes that his records of the interview are fact work-product. He states that his notes were contemporaneously typed. Armana Dep. 46:121. The contemporaneous nature means Armana was not putting his mental impressions on the page and labeling them as the witness’s thoughts. Further, Armana does put his mental impressions on the page in addition to the witness’s statements with a clear differentiation between the two (red font versus black font). Armana Dep. 46:138-43. This proves his mental impressions are not entangled with the witness’s statements. Additionally, it adds for easy redaction. 
One note is that collections and summaries of work-product, while being fact work-product on their own, may become opinion work-product because they reveal an attorney’s focus. Better Gov. Bureau, Inc. v. McGraw, 106 F.3d 582, 608 (4th Cir.1997). Here, Armana dispels this possibility because the witness discussed the full breadth of the company from how it worked and operated, to who was involved with it, to how the money moved. Armana Dep. 45:90-93; 46:127-34. This gives the Government no advantage in understanding the Defense’s focus.
Thus, the records of the interview are fact-work product according to the definition.
[bookmark: _Toc239084207]The fact work-product records are discoverable because there is a substantial need for the records, and it would be an undue hardship to obtain the same materials in another way.

This fact work-product is discoverable because there is substantial need for these records and undue hardship in obtaining them in another way. Fact work-product may be discovered after a showing of substantial need and inability to obtain the same without undue hardship. Upjohn Co., 449 U.S. at 400. Though established in the civil context, it has routinely been applied in criminal contexts. See, e.g., United States v. Regan, 281 F. Supp. 2d 795, 803 (E.D. Va. 2002); United States v. Skeddle, 989 F. Supp. 912, 916 (N.D. Ohio 1997).
[bookmark: _Toc1707067254]Here, the Government has a substantial need for the records regarding the interview and is unable to obtain an equivalent without undue hardship. Silver Palms, the hotel, wired payments to Emerald who wired payments to Coastal. Sinclair Dep., 16:337-17:370. The shell-corporation Coastal wired payments to a Caymen account the Government expects is owned by Emily Calloway. Nolan Dep. 111-14. The Government needs a representative from Coastal to testify about the illegitimacy of the company and the connection to Emily Calloway. The registered agent, Ky Chandler, and the operations manager, Sierra Seton, are the only two names traceable to Coastal. Nolan Dep., 26:91-104. Both have fled the United States and are untraceable. Id. Even the Defense is unable to find Seton despite expending enormous effort. Armana Dep., 46;190-97. The records of the interview are the only testimony the Government could access to understand the relationship between Silver Palms, Emerald, Coastal, and Emily Calloway. Not only would it create an undue hardship to get this information another way, but it is impossible with Sierra Seton and Ky Chandler on the run in a foreign country.
	Thus, the records are fact work-product, necessary to the case, and it would create an undue hardship to obtain the materials another way. The Government is entitled to discover the records of Armana’s interview of Sierra Seton.



[bookmark: _Toc1458973375][bookmark: _Toc1057875689][bookmark: _Toc652468074][bookmark: _Toc477136897][bookmark: _Toc1714690844][bookmark: _Toc239084208]CONCLUSION
For the foregoing reasons, the Government respectfully requests this Court
DENY the Defendant’s Motion to Suppress Evidence and DENY the Defendant’s Motion to Quash the United States Subpoena Duces Tecum.
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