Team No. 314

UNITED STATES DISTRICT COURT
THE FOURTEENTH JUDICIAL DISTRICT
UNITED STATES OF AMERICA,

v. 									Case No. 2025-CF-00417

EMILY CALLOWAY,
Defendant.
_________________________________/





MEMORANDUM OF LAW IN SUPPORT OF DEFENDANT’S
MOTION TO SUPPRESS EVIDENCE OBTAINED IN VIOLATION OF COURT ORDER AND MOTION TO QUASH UNITED STATES SUBPOENA DUCES TECUM ON MADDOX ARMANA







[bookmark: _Toc239116027]TABLE OF CONTENTS

TABLE OF CONTENTS	i
TABLE OF AUTHORITIES	iii
INTRODUCTION	1
STATEMENT OF FACTS	1
I.	This Court Should Grant Defendant’s Motion to Suppress Because the Government Cannot Prove Parker’s Testimony and Exhibit 19 Were Derived from Sources Wholly Independent of Calloway’s Compelled Testimony.	5
A.	The Government Cannot Prove the Investigative Chain that Led to Parker’s Interview, and Nolan’s Questioning of Parker Was Wholly Independent of Calloway’s Immunized Testimony.	6
	a.	The Government’s Prior Knowledge that Parker Merely Existed Does Not, on its Own, Establish that Parker’s Testimony was Derived from a Source Wholly Independent of Calloway’s Compelled Testimony.	6
	b.	The Government’s Recordkeeping Fails to Establish that Calloway’s Immunized Testimony Did Not Shape Nolan’s Questioning of Parker.	9
B.	Exhibit 19 Must Also be Suppressed Because Parker Supplied the Government’s First and Only Lead to the Storage Unit Where the Evidence was Discovered.	10
C.	The Government’s Affirmative Duty is Not Dispelled by Any Inferences Drawn from Nolan’s Alleged Lack of Access to Calloway’s Immunized Testimony.	11
II.	This Court Should Grant Defendant’s Motion to Quash the Government’s Subpoena Because It Seeks to Discover Work Product Protected by Federal Rule of Criminal Procedure 16(b)(2).	12
A.	Federal Rule of Criminal Procedure 16(b)(2) Protects Armana’s Interview Records from Disclosure Because Armana Created Them as Counsel’s Agent in Preparation for Calloway’s Defense.	13
	a.			Armana Acted as Defense Counsel’s Agent During Seton’s Interview on February 15, 2024.	13
	b.		As Counsel’s Agent, Armana Prepared the Interview Materials for Calloway’s Defense.	14
B.	Armana’s Interview Materials Constitute Opinion Work Product Not Discoverable Under Federal Rule of Criminal Procedure 16(b)(2).	15
	a.			Armana’s Interview Materials Are Protected from Disclosure as Opinion Work Product Because They Reveal Defense Counsel’s Mental Impressions, Investigative Leads, and Theories of the Case.	16
	  b.		Any Factual Portions of Armana’s Interview Records are Protected From Disclosure Because the Government Fails to Prove Substantial Need and Undue Hardship.	17
				i.	The Government Fails to Establish a Substantial Need for Armana’s    Interview Records Because It Already Possesses the Information It Now Seeks.	18
				ii.    	The Government Cannot Establish Undue Hardship by Relying on Its Own       Failure to Pursue Available Means of Locating Seton.	18
CONCLUSION	19






[bookmark: dabmch_36]	



















[bookmark: dabmch_37][bookmark: _Toc239116028]TABLE OF AUTHORITIES
[bookmark: dabmtoa_]
Cases 											         Page(s)

Bowman Dairy Co. v. United States,
341 U.S. 214 (1951)	12, 13

Bristol–Meyers Co. v. FTC,
598 F.2d 18 (D.C. Cir. 1978)	16

Hickman v. Taylor,
329 U.S. 495 (1947)	12, 13

In re Grand Jury Proceedings,
43 F.3d 966 (5th Cir. 1994)	17

In re Grand Jury Proceedings, G.S., F.S.,
609 F.3d 909 (8th Cir. 2010)	17

In re Grand Jury Subpoena,
870 F.3d 312 (4th Cir. 2017)	15

In re John Doe,
662 F.2d 1073 (4th Cir. 1981)	15

In re Murphy,
560 F.2d 326 (8th Cir. 1977)	17

Kastigar v. United States,
406 U.S. 441 (1972)	5, 9, 10

Nix v. Williams,
467 U.S. 431 (1984)	11

United States v. Clemens,
793 F. Supp. 2d 236 (D.D.C. 2011)	15, 17

United States v. Edwards,
191 F. Supp. 2d 88 (D.C. 2002)	12

United States v. Hampton,
775 F.2d 1479 (11th Cir. 1985)	5, 6, 7, 9

United States v. Harris,
973 F.2d 333 (4th Cir. 1992)	6, 7

United States v. Hsia,
131 F. Supp. 2d 195 (D.D.C. 2001)	7

United States v. McGrady,
508 F.2d 13 (8th Cir. 1974)	13

United States v. Nemes,
555 F.2d 51 (2d Cir. 1977)	6, 11, 12

United States v. Nixon,
418 U.S. 683 (1974)	13

United States v. Nobles,
422 U.S. 225 (1975)	13

United States v. North,
910 F.2d 843 (D.C. Cir. 1990)	5

United States v. Nosal,
No. CR-08-0237 EMC, 2013 WL 1402336 (N.D. Cal. Apr. 5, 2013)	17

United States v. Paxson,
861 F.2d 730 (D.C. Cir. 1988)	15

United States v. Schmidgall,
25 F.3d 1523 (11th Cir. 1994)	5, 6, 8, 9, 10

Upjohn Co. v. United States,
449 U.S. 383 (1981)	17

Williamson v. Moore,
221 F.3d 1177 (11th Cir. 2000)	15

Statutes

18 U.S.C. § 6002	1, 10

18 U.S.C. § 6003	1


Rules

Fed. R. Crim. P. 16(b)(2)	12, 16

Fed. R. Crim. P. 17(c)(2) 	13

v
[bookmark: dabmch_39][bookmark: _Toc239116029]INTRODUCTION
[bookmark: dabmch_40][bookmark: dabmci_1be293db95994cbd8b392b3503f26d98][bookmark: dabmen_1be293db95994cbd8b392b3503f26d98]Defendant’s Motion to Suppress Evidence Obtained in Violation of Court Order (the “Motion to Suppress”) must be granted. Defendant Emily Calloway (“Calloway”) was compelled to testify under an order granting immunity pursuant to 18 U.S.C. §§ 6002, 6003. The Government now seeks to introduce Kennedy Parker’s (“Parker”) testimony and Exhibit 19 despite its inability to prove that either was derived from a source wholly independent of Calloway’s compelled testimony. The Government bears the heavy burden of documenting every step of its investigative chain, yet its record reveals inconsistencies, unexplained decisions, and uncorroborated denials.
[bookmark: dabmch_41][bookmark: dabmch_43]Defendant’s Motion to Quash United States Subpoena Duces Tecum (the “Subpoena”) on Maddox Armana (“Armana”) for the production of any and all records of Armana’s interview of Sierra Seton (“Seton”) on February 15, 2024 (the “Motion to Quash”) must be granted.[footnoteRef:1] The Subpoena is nothing more than an attempt to have defense counsel’s private investigator do the Government’s work for it. Instead of doing its own investigative work, the Government seeks to invade defense counsel’s protected work product. That it cannot do. [1:  This memorandum is submitted under seal, with a redacted version to be filed on the public docket.] 

[bookmark: dabmch_44][bookmark: _Toc239116030]STATEMENT OF FACTS
[bookmark: dabmch_45]Silver Palms and the Town of Gulf Haven
[bookmark: dabmch_46]Silver Palms Hospitality, LLC (“Silver Palms”) is a resort in Gulf Haven, Florida, originally owned by Calloway. (Sinclair Dep. 31–40.) In 2018, Saint Donovan (“Donovan”) became Calloway’s equal partner in Silver Palms, with Donovan overseeing the finances and Calloway overseeing resort operations. (Sinclair Dep. 68–78.)
[bookmark: dabmch_47]The Government Investigates Coastal Event Solutions 
[bookmark: dabmch_48][bookmark: _Int_WTb3xGTZ]On October 9, 2023, Silver Palms’ accountant, Daniel Blake (“Blake”), approached Government agent Tatum Sinclair (“Sinclair”) regarding suspicious charges from Coastal Event Solutions, LLC (“Coastal”), a Silver Palms vendor. (Sinclair Dep. 91–123.) That same day, the Government launched an investigation into Coastal. (Sinclair Dep. 154–60.) On December 12, 2023, Blake was killed in his office at Silver Palms. (Sinclair Dep. 216.) 
[bookmark: dabmch_49]The Government’s ensuing investigation, led by Sinclair and agent Bryce Nolan (“Nolan”), tied Blake’s murder and vendor scheme to Donovan, who was arrested on January 26, 2024. (Sinclair Dep. 271–77.) Between October 9, 2023, and August 23, 2024, the Government obtained: Silver Palms financial and staffing records (Ex. 1; Ex. 5); Secretary of State registration records of Coastal’s ownership (Ex. 2); Donovan’s phone records (Ex. 7); Coastal’s bank records (Ex. 9); Silver Palms employee roster (Ex. 10); and several interviews of Silver Palms employees. (Ex. 11.) 
[bookmark: dabmch_50]Defense Counsel Hires Maddox Armana
[bookmark: dabmch_51]Shortly after Donovan’s arrest, Calloway’s counsel hired Armana, a private investigator, to prepare for the possibility that the Government would pursue Calloway. (Armana Dep. 37–38.) Armana investigated the companies, money movement, and individual roles within Coastal’s operations to prepare Calloway’s defense. (Armana Dep. 41–43.) All of Armana’s notes and reports went “into the lawyer’s case file.” (Armana Dep. 30–31.)
[bookmark: dabmch_52]Armana reviewed outside vendors implicated in the Donovan investigation and focused on individuals who had worked inside those companies. (Armana Dep. 51–58.) That led Armana to Seton, a former operations manager at Coastal. (Armana Dep. 57–58.) Armana spent considerable effort locating Seton, including reviewing old records, tracing former addresses, and speaking with people who knew her. (Armana Dep. 72–79.) Eventually, Armana located Seton in a town several hours from Gulf Haven. (Armana Dep. 80–82.) No Government agent described any effort to locate Seton until Nolan received Seton’s name in the spring of 2024. (Nolan Dep. 16–26.)
[bookmark: dabmch_53]Armana Interviews Seton
[bookmark: dabmch_54]On February 15, 2024, Armana interviewed Seton. (Stip. 8.) During the interview, Armana wrote down Seton’s oral statements as well as Armana’s own developing thoughts, follow-up questions, and investigative theories. (Armana Dep. 124, 141–43.) The Government has never seen the notes because defense counsel subsequently filed them under seal. (Stip. 8.) In response, the Government filed its subpoena duces tecum seeking disclosure of the interview notes. (Notice of Hearing.) Shortly after the interview, Seton left the country with Ky Chandler, Coastal’s registered agent. (Armana Dep. 146–48.) Armana has not located Seton since the interview. (Armana Dep. 146–48.) To Armana’s knowledge, those notes are the only account of Seton’s interview. (Armana Dep. 167–68.)
[bookmark: dabmch_55]The Government Splits into Team Donovan/Team Calloway
[bookmark: dabmch_56]Still lacking a witness to explain the vendor structure to a jury before Donovan’s trial, Sinclair and Nolan sought to compel Calloway’s testimony against Donovan. (Sinclair Dep. 527–34.) In anticipation of that testimony, on August 22, 2024, they divided their investigative team, and Nolan documented the resulting “wall” procedures the following day. (Ex. 15.) Team Calloway would be “walled off” from the compelled testimony and all new “evidence, notes, and work product” would be marked as Team Donovan or Team Calloway. (Ex. 15.) Sinclair led Team Donovan and Nolan led Team Calloway. (Nolan Dep. 203–04.) 
[bookmark: dabmch_57]Calloway is Granted Immunity 
[bookmark: dabmch_58]On August 23, 2024, the Court entered an order compelling Calloway’s testimony and conferring use and derivative use immunity. (Ex. 12.) Between August 23 and August 31, Nolan prepared a Team Calloway investigative to-do list identifying Silver Palms employees for potential interviews. (Ex. 16.) Then he made another list, which consisted of ten employees, ranked by the “frequency of shifts worked during 2023.” (Ex. 17.) On unknown days in October 2024, Nolan conducted interviews of four employees from this list. (Nolan Dep. 303–10.) 
[bookmark: dabmch_59]The Government’s Investigative Chain to Parker and the Storage Unit
[bookmark: dabmch_60]Calloway testified under compulsion in United States v. Donovan on October 10, 2024 (Stip. 6.) Her testimony was open to the public, broadcast by local media, and was on the “front-page for weeks.” (Sinclair Dep. 592–99; Ex. 14.) Her testimony focused on two matters. (Ex. 14.) First, a confrontation she had with Blake that she testified only Parker, a Silver Palms employee, witnessed. (Ex. 14.) Second, that she had Parker run errands for her on occasion. (Ex. 14.)
[bookmark: dabmch_61]Three weeks later, on October 31, Nolan interviewed Parker for the first time. (Nolan Dep. 327–28.) Nolan did not record the interview; however, Parker filled out a witness statement. (Nolan Dep. 343–45; Ex. 18.) Parker told Nolan that Parker had witnessed the December 10, 2023, confrontation between Blake and Calloway and that, in December 2023, Calloway asked Parker to move a box marked “Coastal” to an off-site storage unit. (Nolan Dep. 334–45; Ex. 18.) Nolan confirmed the unit, obtained a warrant, and searched it on November 5, 2024. (Nolan Dep. 346–65.) The search produced Coastal financial and ownership records. (Ex. 19.) 
[bookmark: dabmch_62]ARGUMENT
I. [bookmark: dabmch_63][bookmark: _Toc239116031]This Court Should Grant Defendant’s Motion to Suppress Because the Government Cannot Prove Parker’s Testimony and Exhibit 19 Were Derived from Sources Wholly Independent of Calloway’s Compelled Testimony.
[bookmark: dabmch_64][bookmark: dabmci_19db8244febf42c2982812f2869dad93][bookmark: dabmen_19db8244febf42c2982812f2869dad93][bookmark: dabmci_537e990cbc54482bac007707752724ad][bookmark: dabmen_537e990cbc54482bac007707752724ad][bookmark: dabmci_eca4daf72fa147998b254cfacb6b7868][bookmark: dabmen_eca4daf72fa147998b254cfacb6b7868][bookmark: dabmci_d8322aa145ee497f8a96dae826fa8ff2][bookmark: dabmen_d8322aa145ee497f8a96dae826fa8ff2][bookmark: dabmci_3b87d5ad000d49b9a749c01d205fa980][bookmark: dabmen_3b87d5ad000d49b9a749c01d205fa980]When the Government seeks to compel testimony under a grant of immunity, it assumes the “affirmative duty to prove that the evidence it proposes to use is derived from a legitimate source wholly independent of the compelled testimony.” Kastigar v. United States, 406 U.S. 441, 460 (1972) (emphasis added). To establish that wholly independent source, “[e]ach step of the investigative chain by which the evidence presented was obtained must be documented or accounted for.” United States v. Hampton, 775 F.2d 1479, 1490 (11th Cir. 1985). The Government must satisfy its burden by a preponderance of the evidence. Id. at 1485 (citation modified). Good-faith denials are insufficient. United States v. Schmidgall, 25 F.3d 1523, 1528 (11th Cir. 1994). Moreover, the Government’s burden is a “heavy” one as “any failure to meet that standard must result in exclusion of the testimony.” United States v. North, 910 F.2d 843, 873 (D.C. Cir. 1990) (citation modified). 
[bookmark: dabmch_65][bookmark: dabmci_4403692ac903427188f55b0af50fab4b][bookmark: dabmen_4403692ac903427188f55b0af50fab4b]This Court has already found Calloway was compelled to testify under court order, her testimony relates to the charges now brought against her, and she is entitled to a Kastigar hearing as it relates to Parker’s testimony and Exhibit 19. (Notice of Hearing.) The Government now bears the burden of establishing that both the investigative chain and its ultimate results were developed independently of Calloway’s compelled testimony. See Hampton, 775 F.2d at 1490. The Government cannot make that showing for either Parker’s testimony or Exhibit 19.
A. [bookmark: dabmch_66][bookmark: _Toc239116032]The Government Cannot Prove the Investigative Chain that Led to Parker’s Interview, and Nolan’s Questioning of Parker Was Wholly Independent of Calloway’s Immunized Testimony.
[bookmark: dabmch_67][bookmark: dabmci_4320502d2bda48d6bc7d45aca8148f5b][bookmark: dabmen_4320502d2bda48d6bc7d45aca8148f5b][bookmark: dabmci_04a4581c74614b1e837c608d3de1832a][bookmark: dabmen_04a4581c74614b1e837c608d3de1832a][bookmark: dabmci_b7a5842c0d0d4391853ab21f29d0ad0b][bookmark: dabmen_b7a5842c0d0d4391853ab21f29d0ad0b]The Government must affirmatively demonstrate that Parker’s testimony resulted from investigative steps wholly independent of Calloway’s testimony. See Hampton, 775 F.2d at 1490. That affirmative duty exists even if Nolan did not have direct or indirect access to Calloway’s immunized testimony. See United States v. Nemes, 555 F.2d 51, 55 (2d Cir. 1977). In addition, immunized testimony may not be used to “shape the questioning of other witnesses . . . .” Schmidgall, 25 F.3d at 1529. Here, Nolan’s investigative record fails to establish an independent source for each link to Parker’s interview.
a. [bookmark: dabmch_71][bookmark: _Toc239116033]The Government’s Prior Knowledge that Parker Merely Existed Does Not, on its Own, Establish that Parker’s Testimony was Derived from a Source Wholly Independent of Calloway’s Compelled Testimony.
[bookmark: dabmch_72][bookmark: dabmci_be6818dcbff04729b02da96b78f9d881][bookmark: dabmen_be6818dcbff04729b02da96b78f9d881][bookmark: dabmci_e396e6cbfb3c46e6823b2599a3bf2664][bookmark: dabmen_e396e6cbfb3c46e6823b2599a3bf2664][bookmark: dabmci_cb2f0dbc5ca645188baf1bebea81ffa8][bookmark: dabmen_cb2f0dbc5ca645188baf1bebea81ffa8]The Government’s prior knowledge, or even possession, of a potential source does not, by itself, establish that evidence developed from that potential source was wholly independent of compelled testimony. United States v. Harris, 973 F.2d 333, 336–38 (4th Cir. 1992) (holding that the Government’s preexisting possession of incriminating documents did not establish an independent source where the defendant’s immunized testimony identified the documents and explained their significance). Rather, the Government must account for every step in the chain. Hampton, 775 F.2d at 1490. As such, “unless every ‘i’ is dotted and every ‘t’ is crossed, the [G]overnment has an almost insurmountable burden . . . .” United States v. Hsia, 131 F. Supp. 2d 195, 201 (D.D.C. 2001).
[bookmark: dabmch_73][bookmark: dabmci_ec9a344c517147c19755277af31aa2aa][bookmark: dabmen_ec9a344c517147c19755277af31aa2aa][bookmark: dabmci_698bd47e9ac44bf287ff7623b618f68d][bookmark: dabmen_698bd47e9ac44bf287ff7623b618f68d]Harris confirms that possessing a prior potential source does not establish  an independent source where the immunized testimony provides the investigative direction that makes that source significant. See 973 F.2d at 335–38. Because the Government there failed to prove that its use of the documents was independent of compelled testimony, the court affirmed dismissal of the indictment. Id. at 337–38. Similarly, here, the Government’s prior knowledge of Parker establishes only possession of a potential source, not independent development.
[bookmark: dabmch_74]The Government’s evidence confirms Parker had no known significance before Calloway testified. (Sinclair Dep. 570–76; Nolan Dep. 293–97.) In fact, Nolan testified “[n]othing at that point indicated Parker had information relevant to the Donovan prosecution.” (Nolan Dep. 295–96.) Similarly, Sinclair stated, “I don’t have any independent memory of thinking Kennedy Parker mattered one way or the other before August 2024.” (Sinclair Dep. 573–75.) The Government fails to identify any other evidence that the chain leading to Parker was independent of Calloway’s testimony.
[bookmark: dabmch_75]In the investigative chain, the Government first points to an employee roster it claims introduced investigators to Parker. (Sinclair Dep. 406–10; Nolan Dep. 264–71; Ex. 10.) But the Government’s own records undermine that claim. Sinclair testified that the Government received the roster by subpoena in February 2024. (Sinclair Dep. 406–10.)  The roster itself clarifies that a still-employed worker is listed as “present” as of export—meaning no employee should show a separation date later than February 2024. (Ex. 10; Sinclair Dep. 406–10.) Yet, the roster lists Bradley Marsh’s separation date as “Nov 2024,” meaning the roster was generated sometime during or after November 2024, months after the Government imposed its investigative-wall procedures. (Ex. 10; Ex. 15.) Those procedures required every new piece of evidence to be marked as Team Calloway or Team Donovan. (Nolan Dep. 236–38.) Because it was not marked, the Government cannot establish when the roster entered the investigative chain prior to interviewing Parker.
[bookmark: dabmch_76][bookmark: dabmci_e60825d329b54cb0b285f12dda04a9a7][bookmark: dabmen_e60825d329b54cb0b285f12dda04a9a7]The next link fares no better. Nolan’s “investigative to-do list,” created during the week of August 25, 2024—after the Government split into two teams—identified Parker and eleven other employees to interview. (Nolan Dep. 229–32; Ex. 16.) In that same week, Sinclair met with Calloway “to get an understanding of her testimony” and learned of Parker’s significance as a witness. (Sinclair Dep. 553–55; 561–76.) Nolan knew the meeting was scheduled for August 28. (Nolan Dep. 173–75.) Nolan testified he prepared the list “[b]etween August 23, and August 27, 2024,” which is inconsistent with the document’s plain language. (Nolan Dep. 233–34.) Absent additional corroborating evidence, Nolan’s mere recollection cannot establish the list, and its identification of Parker, predated Calloway’s interview. See Schmidgall, 25 F.3d at 1528.
[bookmark: dabmch_77]The third link likewise fails. On some unconfirmed date, Nolan ranked the employees “by frequency of shifts worked during 2023,” and selected the top ten for interviews. (Ex. 17.) Parker was ranked seventh on the list, but was interviewed by Nolan before the employees ranked fourth and sixth. (Nolan Dep. 303–06; Ex. 17.) The Government offers no explanation for that deviation. Because Calloway’s compelled testimony on October 10, 2024, supplied information about Parker that Team Calloway previously lacked, the abrupt deviation is significant. (Ex. 14.) Her testimony was publicly broadcast by “at least three area stations,” was “front-page for weeks,” and publicly identified Parker before Nolan interviewed him. (Ex. 14; Sinclair Dep. 596.)
[bookmark: dabmch_78][bookmark: dabmci_97b09afda64a4174aa74a3d72601f10a][bookmark: dabmen_97b09afda64a4174aa74a3d72601f10a]Such an unexplained deviation cannot be reconciled with the Government’s burden under Kastigar. 406 U.S. at 460. The Government thus fails to establish that this final link is wholly independent from Calloway’s testimony—the sole manner in which Parker became a material witness. See Hampton, 775 F.2d at 1490.
b. [bookmark: dabmch_79][bookmark: _Toc239116034]The Government’s Recordkeeping Fails to Establish that Calloway’s Immunized Testimony Did Not Shape Nolan’s Questioning of Parker.
[bookmark: dabmch_80][bookmark: dabmci_10ef34a777424c9d9cf0be947f265be5][bookmark: dabmen_10ef34a777424c9d9cf0be947f265be5][bookmark: dabmci_f25e7e06806a49f2812cd22cbe5e4763][bookmark: dabmen_f25e7e06806a49f2812cd22cbe5e4763]The Government is barred from presenting a witness “whose testimony is shaped—directly or indirectly—by immunized testimony” including the use of “immunized testimony to help shape the questioning of another witness.” Schmidgall, 25 F.3d at 1528. An agent’s good-faith denial of such use, standing alone, does not satisfy the Government’s burden. Id.
[bookmark: dabmch_81][bookmark: dabmci_e112d992686a4e9abcc0fcf21bf89021][bookmark: dabmen_e112d992686a4e9abcc0fcf21bf89021][bookmark: dabmci_4785399a64874706a8cbb23d578fdec8][bookmark: dabmen_4785399a64874706a8cbb23d578fdec8][bookmark: dabmci_01073f1d95ea420893450f04271a3049][bookmark: dabmen_01073f1d95ea420893450f04271a3049][bookmark: dabmci_462e8cce36c2455a9c91b50b545602db][bookmark: dabmen_462e8cce36c2455a9c91b50b545602db]Schmidgall is instructive. There, the Government was required to show a witness’s questioning was not derived from immunized testimony. Id. at 1529. The Government relied on an investigator’s testimony that he had merely “‘perused’ the notes” from an immunized witness rather than obtaining “substantive information from them . . . .” Id. However, the court held the Government failed to meet its burden because the record contained only interview summaries failing to reveal the “precise questions that were asked.” Id. at 1529 n.7. Thus, where the record does not show whether immunized testimony shaped the questioning, the Government has not established independent use. Id.
[bookmark: dabmch_82][bookmark: dabmci_a000d33819c34eb6a0eaa36a082a0240][bookmark: dabmen_a000d33819c34eb6a0eaa36a082a0240]The same deficiency exists here, as Nolan wholly denies using Calloway’s compelled testimony. (Nolan Dep. 319–24.) However, this is insufficient absent corroborating evidence, particularly because Calloway’s testimony was widely publicized and Parker’s interview concerned the same subjects: the December 10, 2023, confrontation and Calloway’s requests for errands. (Ex. 14; Ex. 15); see Schmidgall, 25 F.3d at 1528.
[bookmark: dabmch_83][bookmark: dabmci_e171e5dc542344828dd62f0d4e568f84][bookmark: dabmen_e171e5dc542344828dd62f0d4e568f84][bookmark: dabmci_34abbf87f6d2489687c5bc4b7158999f][bookmark: dabmen_34abbf87f6d2489687c5bc4b7158999f]The Government has no evidence revealing what exactly Nolan asked Parker. Its only purported corroboration—Parker’s witness statement—does not identify the questions asked. (Parker Dep. 323–27; Nolan Dep. 343–45; Ex. 15.) As in Schmidgall, without knowing the “precise questions that were asked,” the Government has not met its burden. 25 F.3d at 1529 n.7.
B. [bookmark: dabmch_84][bookmark: _Toc239116035]Exhibit 19 Must Also be Suppressed Because Parker Supplied the Government’s First and Only Lead to the Storage Unit Where the Evidence was Discovered.
[bookmark: dabmch_85][bookmark: _Int_PlDa72u9][bookmark: dabmci_fd17c94f5244437f9497deec027787fe][bookmark: dabmen_fd17c94f5244437f9497deec027787fe][bookmark: dabmci_64ee6bf5332946e1b353d6d48f06d5e9][bookmark: dabmen_64ee6bf5332946e1b353d6d48f06d5e9][bookmark: dabmci_d4e618ec92d545619404f98e4e1d8ef9][bookmark: dabmen_d4e618ec92d545619404f98e4e1d8ef9]Exhibit 19 is derivative of Parker’s testimony. The Government may not use compelled testimony or “any information directly or indirectly derived from such testimony . . . .” 18 U.S.C. § 6002; see Kastigar, 406 U.S. at 460. Nor can the Government claim inevitable discovery without identifying an independent path to the evidence because inevitable discovery requires that the evidence would have been discovered without “reference to the police error or misconduct . . . .” Nix v. Williams, 467 U.S. 431, 448 (1984). 
[bookmark: dabmch_86]Here, Parker supplied the Government’s only lead to the storage unit. During his interview, Parker told Nolan that Calloway had asked him to move a file box marked “Coastal” from the resort to an off-site storage unit. (Ex. 18.) Nolan conceded that the Government had never heard of the storage unit before Parker identified it: “That was the first anyone had heard of it.” (Nolan Dep. 346–48.) Nolan then obtained a search warrant for the unit and found Exhibit 19 on November 5, 2024. (Nolan Dep. 356–62.) 
[bookmark: dabmch_87]Nolan’s claim that he “would’ve found it one way or another” does not establish either an independent source or inevitable discovery. (Nolan Dep. 350.) The Government identifies no independent witness, document, investigative lead, or pending investigative step that would have led it to the storage unit. Without such a source, Exhibit 19 remains directly dependent on Parker’s testimony and must therefore be suppressed. 
C. [bookmark: dabmch_68][bookmark: _Toc239116036]The Government’s Affirmative Duty is Not Dispelled by Any Inferences Drawn from Nolan’s Alleged Lack of Access to Calloway’s Immunized Testimony.
Even assuming that Nolan was never exposed to Calloway’s testimony, the Government’s argument still fails because it lacks necessary corroborating evidence. Any inference that “lack of access to compelled testimony assures the existence of independent sources cannot be relied upon to afford the witness the full protection the Constitution guarantees.” Nemes, 555 F.2d at 55. Rather, “[o]nly by affirmatively proving that [its] evidence comes from sources independent of the immunized testimony can the [Government] assure that the witness is in the same position he would have enjoyed had his self-incrimination privilege not been displaced by use immunity.” Id.
The investigative wall purports to restrict Team Calloway’s access to Calloway’s immunized testimony. (Ex. 15.) But under Nemes, Nolan’s mere assurances cannot afford Calloway her “full protection the Constitution guarantees.” 555 F.2d at 55. Therefore, the Motion to Suppress should be granted. 
II. [bookmark: dabmch_88][bookmark: _Toc239116037][bookmark: dabmci_03b4c75dd32543819e342d89b3d6ca5e][bookmark: dabmen_03b4c75dd32543819e342d89b3d6ca5e]This Court Should Grant Defendant’s Motion to Quash the Government’s Subpoena Because It Seeks to Discover Work Product Protected by Federal Rule of Criminal Procedure 16(b)(2).
[bookmark: dabmch_89][bookmark: dabmci_e3ef303102674c0887cd4b3e2fcb5dc7][bookmark: dabmen_e3ef303102674c0887cd4b3e2fcb5dc7][bookmark: dabmci_39aa169ee26b48a0b5f2c461bc5309b8][bookmark: dabmen_39aa169ee26b48a0b5f2c461bc5309b8]The work-product doctrine reflects the strong “public policy underlying the orderly prosecution and defense of legal claims” where “not even the most liberal of discovery theories can justify unwarranted inquiries into files and mental impressions of an attorney.” Hickman v. Taylor, 329 U.S. 495, 510 (1947). While the work-product doctrine applies in both civil and criminal litigation, its protections are especially critical in the criminal context because they are essential to “assuring the proper functioning of the criminal justice system.” Id. 
[bookmark: dabmch_90][bookmark: dabmci_95333fc973964d2e926f777c6e6c0426][bookmark: dabmen_95333fc973964d2e926f777c6e6c0426][bookmark: dabmci_6dc934072ab64f7c940455d6bccf0cd9][bookmark: dabmen_6dc934072ab64f7c940455d6bccf0cd9][bookmark: dabmci_2f74b54aecf542e1a129522cc9d3ccb1][bookmark: dabmen_2f74b54aecf542e1a129522cc9d3ccb1][bookmark: dabmci_087af2d2533b4aa3a63753e6127a55e9][bookmark: dabmen_087af2d2533b4aa3a63753e6127a55e9][bookmark: dabmci_97f6e5a6220c48b4ad72b6899c9a0884][bookmark: dabmen_97f6e5a6220c48b4ad72b6899c9a0884][bookmark: dabmci_9d9333b0f30e4b95940bc1bb4f267000][bookmark: dabmen_9d9333b0f30e4b95940bc1bb4f267000][bookmark: dabmci_935ada784a314a15a80912dfeb214afb][bookmark: dabmen_935ada784a314a15a80912dfeb214afb]For criminal proceedings, the work-product doctrine is codified in Federal Rule of Criminal Procedure 16(b)(2). In pertinent part, Rule 16(b)(2) bars the disclosure of “reports, memoranda, or other documents made by the defendant, or the defendant’s attorney or agent, during the case’s investigation or defense.” Fed. R. Crim. P. 16(b)(2) (emphasis added). While a subpoena duces tecum can be a legitimate device to obtain evidentiary material, it is not intended to be a broad discovery device beyond what Rule 16 allows. See United States v. Edwards, 191 F. Supp. 2d 88, 89 (D.C. 2002); see Bowman Dairy Co. v. United States, 341 U.S. 214, 220 (1951); see also United States v. Nixon, 418 U.S. 683, 698 (1974) (recognizing that a fundamental characteristic of the subpoena duces tecum in criminal cases is that “it was not intended to provide a means of discovery for criminal cases”). 
[bookmark: dabmch_91][bookmark: dabmci_d97f3416cfb5486fb13185f865b231fa][bookmark: dabmen_d97f3416cfb5486fb13185f865b231fa][bookmark: dabmci_fe2f03fb9fdc4df58a9f8ce1f9743ff0][bookmark: dabmen_fe2f03fb9fdc4df58a9f8ce1f9743ff0][bookmark: dabmci_c0e651d021c44a90b50165bc3b8c59e1][bookmark: dabmen_c0e651d021c44a90b50165bc3b8c59e1]That protection is reinforced by this Court’s authority to quash a subpoena “if compliance would be unreasonable or oppressive.” Fed. R. Crim. P. 17(c)(2). Subpoenas are unreasonable and oppressive under Rule 17(c) when they seek “irrelevant or privileged matter.” See United States v. McGrady, 508 F.2d 13, 18 (8th Cir. 1974). 
A. [bookmark: dabmci_b6867dcbf592431795e57553e03c0f2c][bookmark: _Toc239116038][bookmark: dabmch_92][bookmark: dabmen_b6867dcbf592431795e57553e03c0f2c]Federal Rule of Criminal Procedure 16(b)(2) Protects Armana’s Interview Records from Disclosure Because Armana Created Them as Counsel’s Agent in Preparation for Calloway’s Defense. 
[bookmark: dabmch_93][bookmark: dabmci_551d75054cb24d318798b0668284c6ab][bookmark: dabmen_551d75054cb24d318798b0668284c6ab][bookmark: dabmci_79e76acd81ef4dd19d2a95d2809d0293][bookmark: dabmen_79e76acd81ef4dd19d2a95d2809d0293]Proper preparation of a client’s case demands the assembly of information without “undue and needless interference,” including through “interviews, statements, memoranda, correspondence, briefs, mental impressions, personal beliefs, and countless other tangible and intangible ways.” Hickman, 329 U.S. at 511. Because “attorneys often must rely on the assistance of investigators and other agents in the compilation of materials in preparation for trial,” the work-product doctrine equally shields “material[s] prepared by agents for the attorney.” United States v. Nobles, 422 U.S. 225, 238 (1975).
a. [bookmark: dabmch_94][bookmark: _Toc239116039]Armana Acted as Defense Counsel’s Agent During Seton’s Interview on February 15, 2024.
[bookmark: dabmch_95]	Defense counsel hired Armana shortly after Calloway’s business partner, Donovan, was arrested in January 2024—well before Armana interviewed Seton on February 15, 2024. (Armana Dep. 36–37.) Defense counsel specifically retained Armana to “run down facts, witnesses, and evidence [needed] for a case that may not come up easily in discovery.” (Armana Dep. 20–22.) 
[bookmark: dabmch_96]Indeed, it was defense counsel who defined the scope of Armana’s work, including understanding “the companies, the money movement, who performed what work, and who really called the shots.” (Armana Dep. 41–43.) Armana testified that “the attorney” directed the work, including Armana’s written reports and interview notes, and that those materials ultimately went “into the lawyer’s case file.” (Armana Dep. 30–31.) As such, Armana is “the person who finds out about what happened so that the lawyer can decide what to do with it.” (Armana Dep. 25–26.) As a licensed private investigator, Armana is “an extension of the legal team.” and is “not a free agent. (Armana Dep. 31–32) (emphasis added). Through that work, Armana ultimately identified and subsequently interviewed Seton. (Armana Dep. 45; 51–52; 100–101.) 
b. [bookmark: _Toc239116040][bookmark: dabmch_97]As Counsel’s Agent, Armana Prepared the Interview Materials for Calloway’s Defense. 
[bookmark: dabmch_98]	Defense counsel clearly anticipated that the Government might pursue Calloway when counsel hired Armana. Armana testified that counsel “suspected the government might come after Ms. Calloway too, and they wanted to be ready.” (Armana Dep. 37–38.) Armana specifically helped defense counsel “understand the financial structure the government was building a case around” because “[c]ounsel wanted a deep understanding of that whole web in order to prepare a defense for Ms. Calloway . . . .” (Armana Dep. 40–41; 43–44) (emphasis added). Armana confirmed that everything “on that engagement [was] because counsel was preparing for that.” (Armana Dep. 49–50.) As such, Armana interviewed Seton on February 15, 2024, seeking to understand “Coastal from the inside” and to get a “complete account of how that company really worked and who was behind it.” (Armana Dep. 86; 90–91.) Therefore, Armana prepared Seton’s interview notes for the defense’s case.  
B. [bookmark: _Toc239116041][bookmark: dabmch_99][bookmark: dabmci_604c03cc16ca4944b38024f50ccb9623][bookmark: dabmen_604c03cc16ca4944b38024f50ccb9623]Armana’s Interview Materials Constitute Opinion Work Product Not Discoverable Under Federal Rule of Criminal Procedure 16(b)(2). 
[bookmark: dabmch_100][bookmark: dabmci_1c081607edf64d78a77b6890d4a8ec56][bookmark: dabmen_1c081607edf64d78a77b6890d4a8ec56][bookmark: dabmci_43967a6a26954bb29bd24b34dd05243b][bookmark: dabmen_43967a6a26954bb29bd24b34dd05243b]Armana prepared the interview records as defense counsel’s agent, at counsel’s direction, and for Calloway’s defense. Rule 16(b)(2) protects precisely that work. The question now turns on the nature of that protection, specifically “whether the documents at issue constitute ‘opinion work product’ or ‘fact work product.’” United States v. Clemens, 793 F. Supp. 2d 236, 239–40 (D.D.C. 2011). 
[bookmark: dabmch_101][bookmark: dabmci_207662356bfc4bcb8c3268b619b47788][bookmark: dabmen_207662356bfc4bcb8c3268b619b47788][bookmark: dabmci_fdd059cde7f14e7893396e8d4c8ce6e2][bookmark: dabmen_fdd059cde7f14e7893396e8d4c8ce6e2][bookmark: dabmci_050a92b187014d8383dd1c81afc0c28e][bookmark: dabmen_050a92b187014d8383dd1c81afc0c28e][bookmark: dabmci_1deed0463eb94fc7aeb1e0254c7634d5][bookmark: dabmen_1deed0463eb94fc7aeb1e0254c7634d5]Opinion work product receives a greater level of protection than fact work product. See In re Grand Jury Subpoena, 870 F.3d 312, 316 (4th Cir. 2017). Indeed, opinion work product “encompasses ‘all material that reflects an attorney’s mental impressions, conclusions, opinions, or legal theories.’” Williamson v. Moore, 221 F.3d 1177, 1182 (11th Cir. 2000); see also In re John Doe, 662 F.2d 1073, 1080 (4th Cir. 1981) (“opinion work product enjoys a nearly absolute immunity and can be discovered only in very rare and extraordinary circumstances.”). On the other hand, fact work product is a “transaction of the factual events involved.” In re Grand Jury Subpoena, 870 F.3d at 316 (citation modified).
[bookmark: dabmch_102][bookmark: dabmci_e17c9482dbd442c9891ed52367f4a08d][bookmark: dabmen_e17c9482dbd442c9891ed52367f4a08d][bookmark: dabmci_80f80a67c9194d6c816d38cfe1ab9758][bookmark: dabmen_80f80a67c9194d6c816d38cfe1ab9758]In particular, courts recognize the danger of ordering production of interview notes of a witness’s oral statements. See United States v. Paxson, 861 F.2d 730, 735–36 (D.C. Cir. 1988) (requiring a higher standard for interview notes); see also Bristol–Meyers Co. v. FTC, 598 F.2d 18, 29 (D.C. Cir. 1978) (noting that interview notes can reveal attorney’s mental impressions).
a. [bookmark: dabmch_103][bookmark: _Toc239116042]Armana’s Interview Materials Are Protected from Disclosure as Opinion Work Product Because They Reveal Defense Counsel’s Mental Impressions, Investigative Leads, and Theories of the Case.
[bookmark: dabmch_104][bookmark: dabmch_106][bookmark: dabmci_978443430a004837b5b3d111cc555b51][bookmark: dabmen_978443430a004837b5b3d111cc555b51]	Armana’s interview materials (Ex. 21) contain far more than a factual account of Seton’s statements. They reflect Armana’s mental impressions and assessments as defense counsel’s agent. That is precisely the type of opinion work product protected by Rule 16(b)(2). During the interview, Armana documented “thoughts, follow-ups, questions, and the theories” regarding the defense’s case. (Armana Dep. 141–43.) Armana also testified to noting down “things that str[uck]” about Seton’s account. (Armana Dep. 124.) Therefore, the notes do more than just memorialize Seton’s answers; they reveal how Armana evaluated that information in preparation for Calloway’s defense. 
[bookmark: dabmch_107][bookmark: dabmci_04a319737e214c49b53c168b92e09d2b][bookmark: dabmen_04a319737e214c49b53c168b92e09d2b]	Importantly, the interview materials reflect Armana’s developing theories concerning Coastal’s operations, ownership, and control. They also contain notes on the defense’s investigative strategy. In fact, Armana flagged Seton’s information for further investigation and wrote follow-up questions to pursue those leads. That assessment reflects Armana’s evaluation of the interview’s investigative significance and value to the defense. Such mental impressions are unequivocally protected by Rule 16(b)(2).  


b. [bookmark: dabmch_108][bookmark: _Toc239116043]Any Factual Portions of Armana’s Interview Records are Protected From Disclosure Because the Government Fails to Prove Substantial Need and Undue Hardship.
[bookmark: dabmch_109][bookmark: dabmci_308c393e12894cc78de68957aec7853c][bookmark: dabmen_308c393e12894cc78de68957aec7853c][bookmark: dabmci_4a2c660306bd45a98aba954008748ce7][bookmark: dabmen_4a2c660306bd45a98aba954008748ce7][bookmark: dabmci_6665f5890a334357a6090887a9095431][bookmark: dabmen_6665f5890a334357a6090887a9095431][bookmark: dabmci_6a2f05bd359e487a96e9b976c5d7f07b][bookmark: dabmen_6a2f05bd359e487a96e9b976c5d7f07b]To the extent the Government characterizes portions of Armana’s notes as discoverable fact work product, “the collection of those facts itself might nonetheless reveal an attorney’s thought processes and mental impressions of the case, thereby converting the information into ‘opinion’ work product.” United States v. Nosal, No. CR-08-0237 EMC, 2013 WL 1402336, at *2 (N.D. Cal. Apr. 5, 2013) (quoting Clemens, 793 F. Supp. 2d at 245). Exhibit 21 warrants heightened protection because it records Seton’s oral statements to defense counsel’s agent. See In re Grand Jury Proceedings, 43 F.3d 966, 970 (5th Cir. 1994) (citing Upjohn Co. v. United States, 449 U.S. 383, 400 (1981) (“[T]he stricter limits on disclosure of work product which results from oral communications with third parties is also necessary due to the likelihood that such documents will reveal the attorney’s mental processes or litigation strategy.”)).
[bookmark: dabmch_110][bookmark: dabmci_bc31807e0ed4446bb0f450512be25b61][bookmark: dabmen_bc31807e0ed4446bb0f450512be25b61][bookmark: dabmci_a8ed9b5c996144a8bf96b62d376fab63][bookmark: dabmen_a8ed9b5c996144a8bf96b62d376fab63]Even if the notes contain fact work product that is not entitled to absolute protection, the Government must show both a “substantial need and an inability to secure the substantial equivalent of the materials by alternate means without undue hardship.” In re Grand Jury Proceedings, G.S., F.S., 609 F.3d 909, 913 (8th Cir. 2010) (quoting In re Murphy, 560 F.2d 326, 336 (8th Cir. 1977)) (citation modified). The Government fails to make that showing here. 


i. [bookmark: dabmch_111][bookmark: _Toc239116044]The Government Fails to Establish a Substantial Need for Armana’s Interview Records Because It Already Possesses the Information It Now Seeks.
[bookmark: dabmch_112]	Even assuming arguendo that Armana’s interview notes are the only surviving record of Seton’s statements, the Government still cannot establish substantial need. It already possesses extensive information concerning Coastal it obtained independently of Armana’s interview. The Government independently obtained corporate registration records, call records, and Coastal’s bank records. (Ex. 2; Ex. 7; Ex. 9.) The Government’s own investigation, through subpoenas and public filings, produced a substantial factual record without Armana’s interview. Having developed that record independently, the Government cannot establish substantial need for Armana’s notes. 
ii. [bookmark: dabmch_113][bookmark: _Toc239116045]The Government Cannot Establish Undue Hardship by Relying on Its Own Failure to Pursue Available Means of Locating Seton.
[bookmark: dabmch_114]Any alleged undue hardship for the interview records is insufficient because the Government wants access to information it simply could have, but failed, to obtain itself. Ironically, the Government has not shown it exhausted its own, and considerably greater, investigative resources to locate Seton. Instead, the Government wants to rely on the defense’s private investigator to do the work for it. 
[bookmark: dabmch_115][bookmark: dabmch_116]Armana found and interviewed Seton on February 15, 2024, by pulling “old records, [running] down former addresses, and [talking] to people connected to Sierra’s past, including old coworkers, [and] an old landlord . . . .” (Armana Dep. 74–76.) Armana “built out a picture of Sierra’s life and worked it until her current location shook loose.” (Armana Dep. 76–78.) The Government offers no comparable showing of diligence. On the contrary, nowhere in the record does the Government suggest that its own agent, Nolan, with sixteen years of experience, attempted to search old records, talk to any people connected to Seton, or otherwise diligently search for her. 
In fact, no Government agent described any efforts to locate Seton until Nolan got Seton’s name in the spring of 2024. (Nolan Dep. 16–26.) The Government cannot establish any hardship, let alone undue hardship, from its own failure to investigate and locate a witness through reasonably available means. Nor can it shift the burden of its investigative failures onto the defense to compensate for its own lack of investigative effort. Therefore, the Motion to Quash should be granted.
[bookmark: dabmch_117][bookmark: _Toc239116046]CONCLUSION
[bookmark: dabmch_118]For the foregoing reasons, Ms. Calloway respectfully requests this Court grant Defendant’s Motion to Suppress and Motion to Quash the Subpoena.

[bookmark: dabmch_119]Respectfully Submitted,

[bookmark: dabmch_120]/s/ Team 314
[bookmark: dabmch_121][bookmark: _Toc207634482]Attorneys for Defendant
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