Team No. 311

Case No. 2025-CF-00417


[bookmark: _Toc174900481]IN THE
UNITED STATES DISTRICT COURT
FOR THE FOURTEENTH JUDICIAL DISTRICT


UNITED STATES OF AMERICA 


v.


[bookmark: _Toc174900486]EMILY CALLOWAY,

Defendant.


[bookmark: _Toc174900487]GOVERNMENT’S MEMORANDUM OF LAW IN OPPOSITION TO
[bookmark: _Toc174900488]CALLOWAY’S MOTION TO SUPPRESS EVIDENCE AND MOTION TO QUASH SUBPOENA DUCES TECUM





   	      /s/	311
Attorneys for the Government

TABLE OF CONTENTS

INTRODUCTION	1

STATEMENT OF FACTS	2

ARGUMENT	5

I.	THE GOVERNMENT OBTAINED EXHIBIT 19 AND KENNEDY PARKER’S TESTIMONY INDEPENDENT OF CALLOWAY’S TESTIMONY.	5

A.	The Government had key leads to Exhibit 19 before Calloway’s testimony and followed reliable procedures to prevent improper use of Calloway’s testimony.	7

B.	Kennedy Parker’s trial testimony will not be derived from or motivated by Calloway’s testimony.	10

II.	THE GOVERNMENT HAS SUBSTANTIAL NEED FOR EXHIBIT 21 AND CANNOT OBTAIN THE EQUIVALENT WITHOUT UNDUE HARDSHIP.	12

A.	Exhibit 21 is protected only by ordinary work product.	13

1.	The factual body of Exhibit 21 does not reflect Armana’s thought processes and is at least substantially verbatim what Seton said.	13

2.	The red text in Exhibit 21 should be reviewed in camera to ensure that only mental impressions are excluded, not facts.	15

B.	The Government has a substantial need for Exhibit 21.	16

C.	The Government cannot obtain the substantial equivalent of Exhibit 21 without undue hardship.	17

CONCLUSION	18


		
TABLE OF AUTHORITIES
Cases

Goldberg v. United States, 425 U.S. 94 (1976)	14

In re Grand Jury Subpoena (Mark Torf/Torf Env't Mgmt.), 357 F.3d 900 (9th Cir. 2004)	13, 17

In re Grand Jury Subpoena Dated July 6, 2005, 510 F.3d 180 (2d Cir. 2007)	passim

In re Grand Jury Subpoenas Dated Mar. 19, 2002 & Aug. 2, 2002, 318 F.3d 379 (2d Cir. 2003)	15

Kastigar v. United States, 406 U.S. 441 (1972)	6, 7

McCoo v. Denny's Inc., 192 F.R.D. 675 (D. Kan. 2000)	18

Saunders v. United States, 316 F.2d 346 (D.C. Cir. 1963)	14

United States v. Byrd, 765 F.2d 1524 (11th Cir. 1985)	6

United States v. Cantu, 185 F.3d 298 (5th Cir. 1999)	10, 11

United States v. Clemens, 793 F. Supp. 2d 236 (D.D.C. 2011)	13, 14, 15, 17

United States v. Davis, 131 F.R.D. 391 (S.D.N.Y. 1990)	18

United States v. Hampton, 775 F.2d 1479 (11th Cir. 1985)	8

United States v. Harris, 973 F.2d 333 (4th Cir. 1992)	8, 9, 10

United States v. Koon, 34 F.3d 1416 (9th Cir. 1994)	10, 11

United States v. Montoya, 45 F.3d 1286 (9th Cir. 1995)	7, 8

United States v. Nanni, 59 F.3d 1425, 1432 (2d Cir. 1995)	7

United States v. Nobles, 422 U.S. 225 (1975)	12

United States v. North, 910 F.2d 843 (D.C. Cir. 1990)	10

United States v. North, 920 F.2d 940 (D.C. Cir. 1990)	6, 11

United States v. Rivieccio, 919 F.2d 812 (2d Cir. 1990)	7

United States v. Slough, 641 F.3d 544 (D.C. Cir. 2011)	11

United States v. Slough, 677 F. Supp. 2d 112 (D.D.C 2009)	11

Williamson v. Moore, 221 F.3d 1177 (11th Cir. 2000)	13
Statutes

18 U.S.C.A. § 6002	8

18 U.S.C.A. § 6003	8
Constitutional Provisions

U.S. Const. amend. V	8



2

[bookmark: _Toc239109300]INTRODUCTION
The Government must pursue justice through the truth. Pursuing justice requires the Government to use critical evidence that it lawfully obtains and to which it is entitled. Pursuing justice through the truth is an action the public requires and justice demands.
Accordingly, the Government asks this Court to deny Calloway’s motions to suppress evidence and quash subpoena duces tecum. The Government specifically opposes Calloway's motion to suppress Exhibit 19 and the trial testimony of Kennedy Parker because: (1) the Government found Kennedy Parker, and therefore Exhibit 19, independent of Calloway’s testimony; and (2) Kennedy Parker’s trial testimony will not be influenced or motivated by Calloway’s testimony.
	The Government also opposes Calloway’s motion to quash subpoena duces tecum for the records of Armana’s interview of Sierra Seton because: (1) the records are protected only by ordinary fact work product; (2) the Government has substantial need for the records; and (3) no other substantial equivalent of the records exists.
	Therefore, in the interests of justice, the Government respectfully requests this Court deny Calloway’s motion to suppress evidence and motion to quash subpoena duces tecum.
[bookmark: _Toc239109301]STATEMENT OF FACTS
The Silver Palms scheme. Silver Palms is a landmark hotel in Gulf Haven, Florida. Sinclair Dep. 8:31–9:40. The Calloway family ran the hotel for the past century. Id. at 9:38. In 2018, Emily Calloway became co-owner of Silver Palms with New York City financial adviser Saint Donovan. Id. at 9:64–10:78. For several years, their partnership appeared above board. Id. at 10:80–81. That began to change, however, on October 9, 2023, when Silver Palms accountant Daniel Blake brought evidence to the Government that the hotel was engaging in money laundering. Id. at 10:102–07. From October through December, Blake submitted evidence showing Silver Palms made payments to companies that were barely performing any work. Id. at 11:124–53; 13:199–201. On December 9, 2023, Blake called AUSA Tatum Sinclair, stating he found evidence naming the owner of Coastal Solutions, one of the ghost companies. Id. at 13:200–06. 
The murder. But Blake died before he could give the Government this evidence. Id. at 13:213–14. On the night of December 10, 2023, Blake approached Calloway and told her he knew there was a problem with the hotel’s payments. Parker Dep. 38:186–89. Later that night, Calloway called Donovan and sent him a text stating “handle it.” Sinclair Dep. 15:293–97. Two days later, a hit-man hired by Donovan shot and killed Blake in his office. Sinclair Dep. 13:215–17, 15:275–76.
The investigation. Over the spring and summer of 2024, the Government built a murder and money laundering case against Donovan. Nolan Dep. 27:154–55. However, there was a gap—all witnesses that could testify about the structure of the money laundering scheme were dead or left the country—except Calloway. Id. at 28:163–71. While Calloway invoked her Fifth Amendment right, this Court granted an order compelling her trial testimony in the interest of justice on August 23, 2024. Ex. 12. In exchange, Calloway received use and derivative use immunity against her compelled statements. Id. 
The protective wall. Immediately before this order was granted, on August 22, 2024, the Government created an investigative wall—documented in a formal memorandum. Nolan Dep. 28:182–88; Ex. 15. The investigation split into two teams. Nolan Dep. 29:203–04. Team Donovan, led by Sinclair, continued prosecuting Donovan and handled the immunized testimony. Sinclair Dep. 22:548–52. Agent Bryce Nolan led Team Calloway that continued investigating Calloway. Id. at 22:550–52. After the wall was created, Sinclair had no involvement in the case against Calloway. Id. at 22:577–79. She never discussed Calloway’s immunized testimony with Nolan. Nolan Dep. 29:222–23. Further, Nolan has not seen the contents of Calloway’s testimony, which were filed under seal. Stip. 6. The teams worked completely separately. Ex. 15.
The evidence. Calloway testified in the Donovan trial on October 10, 2024. Stip. 6. Before Calloway’s immunized testimony, however, Nolan created lists of Silver Palms employees to interview, ranked by number of shifts worked. Nolan Dep. 30:268–71; Exs. 16, 17. One was created in August 2024, and the other was also created before Calloway’s testimony. Nolan Dep. 30:268–71; Exs. 16, 17. Silver Palms employee Kennedy Parker was on both lists, as she had worked 176 shifts in 2023. Exs. 16, 17. During her interview with Nolan, Parker stated Calloway told her to move a box marked “Coastal” to an offsite storage unit. Nolan Dep. 32:339–41. From that information, Nolan found Exhibit 19. Id. at 33:351–60. Exhibit 19 named Calloway the beneficial owner of a foreign trust account that linked her to Coastal Solutions and the money laundering scheme. Nolan Dep. 32:339–41; Ex. 19. Parker also stated she heard Blake tell Calloway “I’m giving you one last chance to do the right thing,” shortly before he died. Ex. 18. Parker had never heard or seen Calloway’s immunized testimony because the case made her extremely upset. Parker Dep. 42:307–13. She believed Calloway was a great boss and would never want to hurt her. Id. at 42:328–34.
Armana’s report. While the Government was building its case, so was the Defense. After the arrest of Donovan, Calloway’s attorneys hired private investigator Maddox Armana to help them gather facts about the structure of the money laundering scheme. Armana Dep. 43:7–10, 43:33–44:45. Armana interviewed Coastal operations manager Sierra Seton. Id. at 44:51–58. 
Armana failed to take an audio or video recording of the interview because Armana’s recorder died. Id. at 45:111–13. However, to accurately capture Seton’s words, Armana recorded contemporaneous notes (“Exhibit 21”). Id. at 46:120–21. This included what Seton told Armana as she told Armana, as well as what Armana characterizes as their own “thoughts, follow-ups, questions, and the theories [Armana was] starting to form” in red text. Id. at 46:121–24, 46:140–143. By Armana’s own testimony, Armana recorded “real, specific, factual information” about how “Coastal actually operated, the people connected to the company, and how the money moved,” and who ran Coastal. Id. at 46:127–134.
After the interview, Seton fled the country. Id. at 46:146–49. Armana could not find Seton again despite repeated attempts. Id. at 46:151–59. Armana reported that “Sierra is gone and unreachable.” Id. at 46:159. Armana testified that their notes are the only place containing the information from Seton about how Coastal operated. Id. at 47:166–68.
Procedural posture. The Grand Jury indicted Calloway on September 23, 2025. Nolan Dep. 33:378–79. Calloway filed a motion to suppress Exhibit 19 and the testimony of Kennedy Parker. Calloway also filed a motion to quash the subpoena duces tecum on Maddox Armana for the production of Exhibit 21. The Government opposes both motions.
[bookmark: _Toc239109302]ARGUMENT
	This Court should deny Calloway’s motion to suppress and motion to quash the subpoena duces tecum. The Government found Exhibit 19 and Kennedy Parker independent of Calloway’s testimony, and Parker’s testimony will not be influenced or motivated by Calloway’s testimony. Further, the facts in Exhibit 21 are discoverable because they are ordinary work product, and the Government has a substantial need for the facts with no other means of obtaining the information. To the extent there may be opinion work product in Exhibit 21, this Court should conduct an in camera review to decide.
I. [bookmark: _Toc239109303]THE GOVERNMENT OBTAINED EXHIBIT 19 AND KENNEDY PARKER’S TESTIMONY INDEPENDENT OF CALLOWAY’S TESTIMONY.
The Government obtained Exhibit 19 and Kennedy Parker’s testimony independently because the Government had leads to this evidence before Calloway testified. The Fifth Amendment grants the right of an individual against compelled self-incrimination. See U.S. Const. amend. V. The Government, however, may request an order compelling an individual’s testimony when such testimony is necessary to the public interest. 18 U.S.C.A. § 6003. The individual is thereafter granted immunity from direct or indirect use of the testimony against the individual in a criminal case. Id. § 6002. 
Once a defendant shows that she testified under a grant of immunity, the Government must demonstrate it derived the evidence it proposes to use at trial from sources independent of the compelled testimony. Kastigar v. United States, 406 U.S. 441, 460 (1972). If the Government shows, by a preponderance of the evidence, that the Government derived a piece of evidence independently, it may use this evidence. United States v. Byrd, 765 F.2d 1524, 1529 (11th Cir. 1985). Further, if the Government proves a witness’s testimony was not derived from or motivated by immunized testimony, the witness may testify. See United States v. North, 920 F.2d 940, 942 (D.C. Cir. 1990).
The Government derived Exhibit 19 through independent sources because it acquired the leads to Parker, the witness that led to Exhibit 19, before Calloway’s testimony. Further, the Government was aware of the immunity problem and followed reliable procedures to prevent improper use of Calloway’s testimony.
Additionally, Parker’s trial testimony will not be derived from or motivated by Calloway’s testimony because Parker was never exposed to this testimony. Regardless of any exposure, however, she had personal knowledge of the relevant facts, and such exposure would not motivate her to testify against Calloway.
Therefore, this Court should deny Calloway’s motion to suppress.
A. [bookmark: _Toc239109304]The Government acquired key leads to Exhibit 19 before Calloway’s testimony and followed reliable procedures to prevent improper use of Calloway’s testimony.
The Government obtained Exhibit 19 independently for two reasons. First, before Calloway’s testimony, the Government had records that identified Parker as a witness to interview in its investigation of Calloway. See Exs. 16 and 17. Parker ultimately led the Government to Exhibit 19. Nolan Dep. 32:334–33:362. Second, the Government followed reliable procedures to prevent investigators from using Calloway’s testimony in the Calloway investigation. See id. at 29:202–13.
Kastigar requires the Government show, by a preponderance of the evidence, that independent sources led to the proposed evidence. See Kastigar, 406 U.S. at 460. When making such a showing, the “strongest proof” is “that the Government was in possession of independent leads or evidence prior to the giving of the immunized testimony.” United States v. Nanni, 59 F.3d 1425, 1432 (2d Cir. 1995) (citing United States v. Rivieccio, 919 F.2d 812 (2d Cir. 1990)).
Indeed, according to the Ninth Circuit, if the Government possesses leads to evidence before the defendant’s compelled testimony, the Government satisfies Kastigar. See United States v. Montoya, 45 F.3d 1286, 1293–94 (9th Cir. 1995). In Montoya, the court emphasized that the Government obtained leads to evidence before the defendant’s compelled interview. Id. at 1293. For example, a government agent executed a search warrant on the defendant’s property, leading him to find documents and other leads to evidence against the defendant. Id. at 1293. All of the Government’s investigatory actions, even those occurring after the defendant’s interview, could be tied to a lead obtained before that date. Id. Therefore, because there was documentation that the Government had leads before the defendant’s testimony, the Ninth Circuit held that the Government met its Kastigar burden. Id. at 1293–94.
In addition to the timing of leads, courts also consider the procedures the Government follows to prevent use of immunized testimony. The Government generally must show that investigators were aware of the immunity problem and followed reliable procedures to separate themselves from the immunized testimony. United States v. Hampton, 775 F.2d 1479, 1490 (11th Cir. 1985). The “usual precaution” is for “the Government to insulate a prosecutor and/or investigator who is familiar with the immunized statement from subsequent prosecution of the compelled witness.” United States v. Harris, 973 F.2d 333, 337 (4th Cir. 1992). 
Here, the Government both: (1) had leads to Exhibit 19 before Calloway’s testimony; and (2) followed reliable precautions to insulate Sinclair, who was familiar with the immunized statement. Like in Montoya, the Government acquired leads to Kennedy Parker—the witness who ultimately informed the Government of the location of Exhibit 19—before Calloway’s testimony. In Montoya, the government agent had leads to evidence before the defendant’s immunized interview. Montoya, 45 F.3d at 1293. Here, Nolan likewise had documents containing Parker as a relevant witness before Calloway testified on October 10, 2024. Nolan Dep. 29:229–31:276; Ex. 16; Ex. 17. The Government subpoenaed the list of Silver Palms employees, including Parker, in February 2024. Sinclair Dep. 18:407–10. From this list of 100 employees, the Government created a priority list of ten employees to interview, ranked by number of shifts worked, before Calloway’s testimony. Nolan Dep. 30:268–31:276; Ex. 17. Parker’s name was included. Ex. 17. Finally, in the week immediately following Calloway’s August 2024 immunity order, the Government created an additional list of employees to interview, again containing Parker’s name. Nolan Dep. 29:229–30:241; Ex. 16. In short, before Calloway testified, the Government regarded Parker as an employee it needed to interview for its investigation into Calloway. Nolan Dep. 33:368–70. Because the Government had the intention to interview Parker, which resulted in the discovery of Exhibit 19, its discovery was independent of Calloway’s testimony. Thus, this Court should follow the Ninth Circuit and determine that the discovery of Exhibit 19 was independent.
In addition to possessing independent leads for Exhibit 19, the Government followed reliable precautions to insulate Sinclair from the Calloway investigation. On August 22, 2024, the day before the court granted the order compelling Calloway’s testimony, the investigation split into two teams. Sinclair Dep. 21:547–22:552. Sinclair led Team Donovan to continue prosecuting Donovan and handle Calloway’s testimony. Sinclair Dep. 22:548–50. Nolan led Team Calloway to continue investigating Calloway. Id. at 22:550–52. The teams created an investigative wall, documented in a formal memorandum. Ex. 15. After the wall was created on August 22, 2024, Sinclair had no involvement in the case against Calloway. Sinclair Dep. 22:577–79. She also never discussed the Donovan case with Nolan. Nolan Dep. 29:222–23. Further, Nolan has not seen the contents of Calloway’s testimony, which were filed under seal. Stip. 6. Therefore, unlike in Harris, where the Government took no precautions against the discovery or use of immunized testimony, see Harris, 973 F.2d at 337, here the Government documented and followed a procedure to “protect [Calloway] from the ill effects of her compelled statement.” Id. Because the Government followed the “usual precaution” recognized by the Fourth Circuit, this Court should determine Team Donovan was properly insulated and deny Calloway’s motion to suppress.
B. [bookmark: _Toc239109305]Kennedy Parker’s trial testimony will not be derived from or motivated by Calloway’s testimony.
By any analysis, the Government has established Kennedy Parker’s trial testimony will be established independently. Therefore, Parker should be allowed to testify at trial. 
Under the D.C. Circuit’s stringent approach, for example, in addition to showing the witness was identified independently, the Government must demonstrate that each portion of the witness’s testimony was not derived from or motivated by the immunized testimony. United States v. North, 910 F.2d 843, 872–73 (D.C. Cir. 1990) (“North I”). 
Other circuits apply a less stringent approach that only requires an independent source and lack of exposure to the immunized testimony. Montoya, 45 F.3d at 1286; Harris, 973 F.2d at 333; see also United States v. Koon, 34 F.3d 1416, 1432 (9th Cir. 1994) (rejecting North); United States v. Cantu, 185 F.3d 298, 304 (5th Cir. 1999) (same). 
Here, the Government anticipates Parker may testify about the fight between Calloway and Blake at the staff Christmas party. See Parker Dep. 38:187–88. As established above, the Government independently found Parker as a witness. Further, there is an independent source for Parker’s testimony: her personal knowledge. See Parker Dep. 38:187–88 (“I heard [Blake] say, ‘. . . I’m giving you one last chance to do the right thing.’”). This showing is enough to satisfy Kastigar in a number of circuits. See Koon, 34 F.3d at 1432–33; Cantu, 185 F.3d at 304. 
Nevertheless, applying the D.C. Circuit’s framework, Parker’s testimony was not derived from or motivated by the immunized testimony. The D.C. Circuit requires the Government to show a witness’s testimony was not “derived from or motivated by the immunized testimony.” United States v. North, 920 F.2d 940, 942 (D.C. Cir. 1990) (“North II”). Proof that a witness was never exposed to the immunized testimony, however, satisfies Kastigar for putting on this witness. United States v. Slough, 641 F.3d 544, 550 (D.C. Cir. 2011) (quoting United States v. Slough, 677 F. Supp. 2d 112, 116 (D.D.C 2009)).
Here, Parker was never exposed to Calloway’s testimony. Parker Dep. 42:313. She did not follow the Donovan trial because it made her extremely upset. Id. at 42:307–10. Even if Parker was exposed, which she was not, she had personal knowledge of the relevant facts. She was at the staff Christmas party on December 10, 2023. Id. at 38:155–61. She saw and heard the argument between Blake and Calloway. Id. at 38:179–89. This included Blake’s comment “‘I’m giving you one last chance to do the right thing.’” Id. at 38:188. She indicated “that part I heard clear as anything because I was right there.” Id. at 38:190–92. Therefore, even if Parker saw the media coverage of Calloway’s testimony, see Ex. 14, she will not derive her testimony from such coverage.
Finally, although Parker was not exposed to Calloway’s testimony, such testimony would not motivate her to testify against Calloway. See id. at 42:329–34 (“She was so kind to me. I’m not here to sink her. I would never want to hurt Emily . . . If there is a version of all this where none of what I said hurts her, that’s the version I want.”).
Therefore, even applying the D.C. Circuit’s standard, this Court should find Parker’s testimony was not derived from or motivated by Calloway’s testimony. She should be allowed to testify at trial.
II. [bookmark: _Toc239109306]THE GOVERNMENT HAS SUBSTANTIAL NEED FOR EXHIBIT 21 AND CANNOT OBTAIN THE EQUIVALENT WITHOUT UNDUE HARDSHIP.
This Court should deny Calloway’s Motion to Quash Subpoena Duces Tecum on Maddox Armana’s interview records of Sierra Seton (“Exhibit 21”) because the Government has overcome the ordinary work product protection. 
The purpose of the work product doctrine is to shelter the mental processes of the attorney. See United States v. Nobles, 422 U.S. 225, 238 (1975). However, work product privilege is not absolute, id. at 239, and the party invoking that privilege bears the heavy burden of establishing its applicability. In re Grand Jury Subpoena Dated July 6, 2005, 510 F.3d 180, 183–84 (2d Cir. 2007) (“July 6”). Courts have recognized two types of work product privilege, each with its own level of protection. See, e.g., id. Ordinary work product consists of strictly factual information, including facts collected during an investigation. See, e.g., id. at 183. Ordinary work product is discoverable upon a showing that: (1) there is a substantial need for the withheld documents; and (2) the requesting party would incur undue hardship in obtaining substantially equivalent information. In re Grand Jury Subpoena (Mark Torf/Torf Env't Mgmt.), 357 F.3d 900, 903 (9th Cir. 2004) (“Torf”); United States v. Clemens, 793 F. Supp. 2d 236, 244 (D.D.C. 2011) (applying the same test to a motion to quash a subpoena duces tecum pre-trial). In contrast, opinion work product reveals the mental impressions, opinions, or legal theories of an attorney or other representative. July 6, 510 F.3d at 183. A party can overcome opinion work product privilege only under extraordinary circumstances. See, e.g., Williamson v. Moore, 221 F.3d 1177, 1182 (11th Cir. 2000). 
Accordingly, the Government is entitled to the factual account in Exhibit 21 because the interview: (1) is protected only by ordinary work product; (2) the Government has a substantial need for the materials; and (3) there is no other substantial equivalent of the materials available.
A. [bookmark: _Toc239109307]Exhibit 21 is protected only by ordinary work product.
The Government seeks only the factual account in Exhibit 21, not Armana’s personal mental impressions. The factual body of Exhibit 21 is at least substantially verbatim what Seton said. Further, the text in red should be reviewed in camera to determine which parts are fact and which are opinion. Therefore, the factual body of the interview record and any facts contained in Armana’s red text are limited to the protection of ordinary work product.
1. [bookmark: _Toc239109308]The factual body of Exhibit 21 does not reflect Armana’s thought processes and is at least substantially verbatim what Seton said.
	The body of Exhibit 21 is a transcript, or at least substantially verbatim, of Seton’s words. Therefore, the factual body of Exhibit 21 is ordinary work product.
Recordings of conversations are afforded less protection by ordinary work product privilege because they “are less reflective of an attorney's thought processes than his notes or memoranda would be.” July 6, 510 F.3d at 184. Materials that are “substantially verbatim” of an oral statement and “recorded contemporaneously with the making of such oral statement” do not constitute “opinion” work product. Clemens, 793 F. Supp. 2d at 252 (citing Goldberg v. United States, 425 U.S. 94, 106 (1976) and Saunders v. United States, 316 F.2d 346, 349 (D.C. Cir. 1963)). 
 Here, Armana stated they wrote down “what the witness [told Armana] as [she told Armana],” and the body of Exhibit 21 contains “the factual account as Sierra gave it to me.” Armana Dep. 46:121–24, 140. Accordingly, based on Armana’s testimony, the body of Exhibit 21 is a transcription of the interview, analogous to an audio recording like the one in July 6 because audio recordings also contain only what the parties say as they say it. See July 6, 510 F.3d at 184 (holding that an audio recording between the defendant and a third party was protected by ordinary work product). Therefore, the body of Exhibit 21 is ordinary work product. 
Further, even if Exhibit 21 is not a word-for-word record of Seton’s words, the body of Exhibit 21 is a “substantially verbatim” account that was “recorded contemporaneously with the making of such oral statement,” and therefore not opinion work product. See Clemens, 793 F. Supp. 2d at 252 (ruling that the court could be confident that the statements in the memorandum could be attributed to the witness because the memorandum contained “verbatim or substantially verbatim” what the witness stated). Armana specifically testified they took “[c]ontemporaneous typewritten notes” of what Seton told Armana as she told Armana. Armana Dep. 46:121–22. Therefore, Exhibit 21 falls squarely under the reasoning in Clemens, and this Court should be confident that the statements in Exhibit 21 are fairly attributed to Seton because, by Armana’s testimony, they are substantially verbatim of what Seton said. See Clemens, 793 F. Supp. 2d at 252.
Therefore, the factual body of Exhibit 21 is ordinary work product.
2. [bookmark: _Toc239109309]The red text in Exhibit 21 should be reviewed in camera to ensure that only mental impressions are excluded, not facts.
This Court should analyze Exhibit 21 in camera to determine which parts are protected by ordinary work product and which are protected by opinion work product.
Conclusory statements asserting the applicability of work product privilege do not satisfy the “heavy burden” the asserting party carries. July 6, 510 F.3d at 183. Making an in camera submission of asserted privileged materials is “a practice both long-standing and routine in cases involving claims of privilege.” In re Grand Jury Subpoenas Dated Mar. 19, 2002 & Aug. 2, 2002, 318 F.3d 379, 386 (2d Cir. 2003). Based on the in camera review, a court may determine what parts of the submitted material are protected by ordinary work product and those protected by opinion work product based on whether it contains the attorney's or agent's mental impressions. See id. at 184. If the party asserting privilege does not submit the material for in camera review, it bears the consequence of not receiving the work product protection. See id.
Armana stated the red text contains statements regarding “[what I want to] follow up on, things that strike me, questions forming in my head.” Armana also stated the red text “is where you can see my own thoughts, follow-ups, questions, and the theories I was starting to form while I listened.” Armana Dep. 46:122–24, 140–43. This phrasing is merely conclusory and, without an in camera review, the Government cannot be sure the text contains only mental impressions and not facts. Therefore, because the Government is only concerned with the factual account of Seton’s interview, this Court should review Exhibit 21 in camera to determine what parts of the red text, if any, contain mental impressions. See July 6, 510 F.3d at 184. This Court should decide the level of protection accordingly.
Therefore, the factual body of Exhibit 21 and any remaining red text this Court deems factual are limited to the protection of ordinary work product. They can therefore be discovered by a showing of: (1) substantial need; and (2) exhaustion of all other means of obtaining the substantial equivalent or inability to secure the substantial equivalent without undue hardship. 
B. [bookmark: _Toc239109310]The Government has a substantial need for Exhibit 21.
	The Government has a substantial need for Exhibit 21 because the Government requires information to explain the structure of the money laundering scheme to achieve justice in the prosecution of Calloway. 
	To overcome the ordinary work-product privilege, the Government must show a substantial need for Exhibit 21. See Torf, 357 F.3d at 903; Clemens, 793 F. Supp. 2d at 244.
Now, to prosecute Calloway for money laundering conspiracy, the Government has that same need it had at the Donovan trial where Calloway testified: a witness who could explain the financial structure of the scheme, including how the money moved and the owners of the shell companies. Nolan Dep. 27:154–60. See Sinclair Dep. 21:520–26. Armana testified that Exhibit 21 contains “real, specific, factual information” about “how Coastal actually operated, the people connected to the company, and how the money moved,” and who ran it. Armana Dep. 46:121–34. That is the exact information that the Government requires. As Armana admitted, Exhibit 21 is the only material containing this information. Armana Dep. 47:161–68.
Accordingly, the Government has substantial need for the record concerning Seton’s interview with Armana.
C. [bookmark: _Toc239109311]The Government cannot obtain the substantial equivalent of Exhibit 21 without undue hardship. 
	The Government cannot obtain the substantial equivalent of Exhibit 21 through alternative means without undue hardship because no other means exist, as all other sources are gone and unreachable. 
	The Government must show that it would incur undue hardship in obtaining substantially equivalent information to that contained in Exhibit 21 to overcome ordinary work product privilege. See Torf, 357 F.3d at 903; Clemens, 793 F. Supp. 2d at 244. Unavailability of a witness satisfies the requirement that the Government cannot obtain the substantial equivalent of the information. McCoo v. Denny's Inc., 192 F.R.D. 675, 684 (D. Kan. 2000); see United States v. Davis, 131 F.R.D. 391, 396 (S.D.N.Y. 1990) (holding that because a witness left the country, the statement they provided before leaving was discoverable because no substantial equivalent was available without undue hardship).
As mentioned, the Government seeks a witness to explain how the shell corporations functioned, including Emerald’s and Coastal’s role in moving money. Nolan Dep. 27:154–60. See Sinclair Dep. 21:520–26. The only remaining sources of that information are Seton and Ky Chandler, who left the country for Spain together. Id. at 16:328–31, 18:389–96. Despite the Government’s best investigative efforts to locate Seton and Chandler through flight records and other means, they remain unavailable. Id. at 18:392–96. Further, Armana has also testified that Seton is “gone and unreachable” despite extensive investigative efforts. Armana Dep. 46:158–59. 
Because the Government cannot use Calloway’s testimony, and Chandler and Seton are unreachable, the Government cannot obtain the substantial equivalent of the information found in Exhibit 21. 
[bookmark: _Toc239109312]Accordingly, the Government would not only incur undue hardship in attempting to obtain the substantial equivalent of the information in Armana’s report, but its efforts would be in vain as Seton and Chandler are unavailable. 
CONCLUSION
	The Government must seek justice for Daniel Blake, who was killed for doing the right thing. To do so, it needs the critical evidence it lawfully obtained and to which it is entitled. Accordingly, because the Government obtained Exhibit 19 and Kennedy Parker’s testimony independent of Calloway’s testimony, and because Kennedy Parker’s trial testimony will not be influenced or motivated by Calloway’s testimony, this Court should deny Defendant’s motion to suppress evidence. Additionally, because Exhibit 21 is ordinary work product and the Government has a substantial need for it and cannot obtain the equivalent without undue hardship, this Court should deny Defendant’s motion to quash the subpoena duces tecum. 
										Respectfully submitted, 

	    /s/          Team 311
Attorneys for the Government
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