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	Defendant’s Motion to Suppress and Motion to Quash must be granted. A grand jury indicted the Defendant after the Government granted Defendant use and derivative use immunity to testify in a related trial. Defendant filed a Motion to Suppress two pieces of evidence that were derived from the immunized testimony and a Motion to Quash Government’s Subpoena Duces Tecum on a private investigator hired by Defendant for the production of all records related to a witness interview. 
	The Government cannot meet its burden under Kastigar to show that each piece of evidence was derived from a legitimate source wholly independent of the immunized testimony. The Government did not deem the only possible independent source of the evidence relevant prior to the immunized testimony and cannot explain why the evidence regained its relevance. 
	Additionally, the private investigator’s records are protected work product because Defendant hired the investigator in anticipation of litigation and the notes contain mental impressions. The Government cannot establish the uniqueness of the information within the records or the efforts used to obtain it and therefore cannot demonstrate a substantial need or undue hardship. The Court must grant the Defendant’s Motion to Suppress and Motion to Quash. 
[bookmark: _Toc239122218][bookmark: _Toc239122332]
[bookmark: _Toc239145422]STATEMENT OF FACTS
Background. The Silver Palms resort (“Silver Palms”) is in Gulf Haven, a small town where “everyone knows everyone.” (Sinclair Dep. 8:23–26, 9:32–38). In January 2023, the owners of Silver Palms, Ms. Emily Calloway and Saint Donovan, hired Daniel Blake as their accountant. (Sinclair Dep. 9:76; 10:77–96). Months after starting, Blake raised concerns with Ms. Calloway about an apparent fraudulent scheme between the contractor Emerald Coast and four subcontractors, including Coastal. (Sinclair Dep. 11:130–32, 155–57, 12:158–60). On October 8, 2023, Blake approached Tatum Sinclair, an Assistant United States Attorney (“AUSA”), about an investigation. (Sinclair Dep. 8:7, 10:92–93). 
Murder and Investigation. On December 9, 2023, Blake told Sinclair he had “found the piece that tied it all together,” but not what that “piece” was. (Sinclair Dep. 13:200–04). The next day, several employees observed a tense exchange between Blake and Ms. Calloway at a Christmas party, but no one could say what it was about. (Sinclair Dep. 20:492–94). Two days later, on December 12, 2023, a hit man hired by Donovan shot Blake in his office at Silver Palms. (Sinclair Dep. 13:216–27, 14:258–61). Sinclair and F.B.I. agent Bryce Nolan led an investigation which began shortly after the murder. (Sinclair Dep. 13:219–28). 
Long-time friends Sinclair and Nolan regularly go to the bar and practice karaoke. (Sinclair Dep. 22:583–86). Nolan led the investigation by sending out subpoenas, analyzing records, coordinating the agents, tracing records, and running down leads. (Nolan Dep. 25:45–48). On January 26, 2024, Sinclair and Nolan arrested Donovan. (Sinclair Dep. 15:276–77). The local news covered his arrest, and word “went through the [hotel] staff like wildfire.” (Parker Dep. 41:293–95).
	Sinclair and Nolan subpoenaed records from the suspected companies in February, which revealed that Ky Chandler was the nominee owner of all four companies. (Sinclair Dep. 16:328–34, 18:407–10). Chandler’s payments revealed the identity of three of the actual owners but not the owner of Coastal. (Sinclair Dep. 16:337–46). Because the Coastal account was based in the Cayman Islands, Sinclair and Nolan submitted a treaty request in June, which the Cayman government ultimately denied in October. (Nolan Dep. 26:116–17, 27:121–25).
	Sinclair and Nolan also subpoenaed a list of everyone who worked at Silver Palms between 2019 and 2023. (Sinclair Dep. 18:407–10). They interviewed employees based on who had been at the hotel the longest and worked the most events. (Sinclair Dep. 18:412–17). In April, they interviewed Sean Boothe, Brie Collins, Sunshine Delray, and Colby Lawson. (Sinclair Dep. 19:433–59, 20:474). Boothe, Collins, and Delray each began working at the hotel in 2019, but Lawson began working in 2021. (Sinclair Dep. 19:433–59, 20:474). Twenty-nine other employees, including Kennedy Parker, began working in 2019 but were not interviewed before Colby Lawson. (Ex. 10). 
Armana’s Investigation. In January, Ms. Calloway’s counsel retained Maddox Armana, a private investigator, to help prepare for Ms. Calloway’s defense. (Armana Dep. 43:23–38, 46–50). Armana identified Sierra Seton as a Coastal employee. (Armana Dep. 44:51–58). Armana eventually located and interviewed Seton, during which Armana wrote their own thoughts, questions, and follow-up points alongside notes of what Seton said. (Armana Dep. 44:72–79, 46:120–24). Seton was careful, but forthcoming in providing a detailed account of Coastal’s operations. (Armana Dep. 45:107–110, 46:129–31). Armana later tried, unsuccessfully, to locate Seton. (Armana Dep. 46:144–46). 
In the spring of 2024, Sinclair and Nolan identified Seton through Coastal’s payroll but did not interview her. (Sinclair Dep. 18:387–93). Flight records show Seton left the country in March 2024 and is now “allegedly” somewhere off the coast of Spain. (Sinclair Dep. 18:393–94; Nolan Dep. 26:103–04). The Government did not confirm her location or detail any investigative efforts to do so. (Sinclair Dep. 18:394–96; Nolan Dep. 26:102–04). 
Grant of Immunity. Deciding that they might lose the case against Donovan without the information from the Cayman government, Sinclair and Nolan agreed to move the court to order Ms. Calloway’s testimony. (Sinclair Dep. 21:539–40, 28:167–81). They agreed that compelling her testimony granted Ms. Calloway immunity from the use and derivative use of her testimony in any subsequent related proceedings. (Sinclair Dep. 21:536–40). On August 22, 2024, Sinclair and Nolan divided the case into two teams with Sinclair leading “Team Donovan” and Nolan leading “Team Calloway.” (Sinclair Dep. 20:548–52). They created “wall-off” procedures which established that any newly received evidence, notes, and work product would be marked and filed, and that the team would prepare and maintain a record of evidence, leads, and investigative steps. (Nolan Dep. 29:205–07; Ex. 15). On August 23, the court ordered Calloway’s testimony. (Sinclair Dep. 21:544–46). 
	At that time, Sinclair and Nolan agreed that they did not know the owner of the Coastal account or the contents of the fight between Blake and Ms. Calloway at the Christmas party. (Sinclair Dep. 22: 561–76). While Parker was on the list of employees, Sinclair and Nolan did not know if Parker had relevant information. (Nolan 33:366–72; Sinclair Dep. 22:570–73). Sinclair met with Ms. Calloway on August 28th. (Sinclair Dep. 22:554–55). The Donovan trial began October 7, 2024, and ended October 24, 2024. (Sinclair Dep. 23:590–91). It was an open courtroom, heavily covered by local press as a front-page story for weeks. (Sinclair Dep. 23:593–96). The entirety of Ms. Calloway’s testimony was broadcast on local media channels. (Sinclair Dep. 23:597–99).
	While investigating Ms. Calloway after the wall went up, Nolan allegedly wrote an investigative to-do list for Team Calloway between August 23 and 27th. (Nolan Dep. 231–34). Nolan claims the list was based on which employees worked most frequently in 2023. (Nolan Dep. 30: 269–71). While the list included Kennedy Parker, it omitted the names of multiple employees who worked more frequently in 2023. (Ex. 17). The list also contained names of employees with no information as to the frequency of their work. 
Nolan interviewed Parker on October 31, 2024, and learned the contents of the conversation between Blake and Ms. Calloway at the Christmas party as well as the location of a storage unit. (Nolan Dep. 32:327–28). The storage unit contained documents Nolan “never recovered anywhere else,” including Exhibit 19. (Nolan Dep. 33:352–60). Nolan claims they did not watch any news outlets that covered the trial or speak to anyone about the testimony. (Nolan Dep. 30:242–44). 
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[bookmark: _Toc239145424]This Court must grant the Defendant’s Motion to Suppress because the Government cannot demonstrate that the identity of Kennedy Parker nor the existence of Exhibit 19 was derived from a legitimate source, wholly independent of the immunized testimony.
	
Testimony given under a grant of immunity under 18 U.S.C. §§ 6002, 6003 is protected from any use or derivative use in future prosecutions other than perjury. Kastigar v. United States, 406 U.S. 441, 462 (1972). The immunity provides a “very substantial protection” commensurate with invoking the Fifth Amendment. Id. at 461. The Fifth Amendment’s sole concern is to protect against being forced to give testimony that would lead to future punishment. Id. at 453, 461. To accomplish this goal, in any criminal case, immunized testimony or any information derived therefrom must not be used in any respect. Id. Statements that lead to the discovery of incriminating evidence are protected even though they are not incriminating nor introduced into evidence themselves. United States v. Hubbell, 530 U.S. 27, 37 (2000). 
The Government has the burden to prove that the evidence it proposes to use is “derived from a legitimate source wholly independent from the compelled testimony.” Kastigar, 406 U.S. at 460–61.[footnoteRef:1] This is a “heavy burden” and is not limited to a negation of taint or mere argument, but rather, the Government must affirmatively prove its burden by presenting evidence. Kastigar, 406 U.S. at 460; United States v. Hampton, 775 F.2d 1479, 1485–86 (11th Cir. 1985); United States v. Mapelli, 971 F.2d 284, 288 (9th Cir. 1992). Prosecutors fail to meet their burden when the evidence shows no reasonable source other than the immunized testimony. United States v. Palumbo, 897 F.2d 245, 250 (7th Cir. 1990). There is a risk that misinformation, improper procedure, or the lapse of time will make it difficult or impossible to establish a completely independent source for all of the evidence presented, and that risk falls upon the Government. Hampton, 775 F.2d at 1491.  [1:  The inevitable discovery doctrine does not provide commensurate protection because it admits the immunized statements have been used but argues they are excused because of public policy. Charles J. Walsh & Steven R. Rowland, Immunized Testimony and the Inevitable Discovery Doctrine: An Appropriate Transplant of the Exclusionary Rule or an Excuse for a Broken Promise, 23 Seton Hall L. Rev. 967, 1004 (1993). ] 

[bookmark: _Toc239145425]The Government cannot prove that Sinclair’s exposure did not influence Nolan’s investigation. 

Unless the Government relies solely upon evidence obtained prior to the immunized testimony, it must show that the prosecuting officials and their agents followed reliable procedures for separating the immunized testimony and its fruits from those pursuing any subsequent investigations. Id. at 1490. Prosecutors can accomplish this separation by constructing a “wall.” United States v. Quinn, 728 F.3d 243, 253–54 (3d Cir. 2013). However, separation does not automatically prove that immunized testimony was not used against the defendant. United States v. North, 920 F.2d 940, 942 (D.C. Cir. 1990). While there is no per se rule as to what constitutes a sufficient wall, it is considered best practice for a prosecutor who has been exposed to immunized statements to withdraw from the case. United States v. Morrissette, 70 M.J. 431, 439 (C.A.A.F. 2012).
The Government cannot prove its burden by a preponderance of the evidence if they do not eliminate the possibility of exposure. United States v. Harris, 973 F.2d 333, 338 (4th Cir. 1992). In Harris, an AUSA and Special Agent learned about an incriminating file through the defendant’s immunized testimony. Id. at 334–35. The government replaced the exposed Agent, and pursued charges against the defendant. Id. at 335. The new Agent found the incriminating file after speaking with the AUSA. Id. While the government “vigorously” argued that the AUSA’s knowledge had no impact on the Agent’s discovery, the court held that the government failed to meet its burden because it did not “eliminate the significant possibility” that the testimony was used as an investigatory lead. Id. at 337–38. The AUSA could have shared enough knowledge to make it possible for the Agent to understand and use the file once he found it. Id. at 338. Because the AUSA did not forget the immunized testimony and continued discussions with the Agent, the government could not prove its burden. Id. 
Here, the Government cannot prove that the testimony was not used as an investigatory lead given the continued conversations between Nolan and Sinclair and the highly publicized nature of the trial. Unlike this case, the original agent assigned to the case in Harris was replaced, which is consistent with best practice. Although Nolan specifically denied exposure to the testimony, mere denials are not enough. Throughout the trial, Nolan and Sinclair continued the “strong friendship” they’ve always had. (Sinclair Dep. 22:583–86). There is no evidence as to what their conversations entailed. Like Stein in Harris, Sinclair knew Parker was relevant because of the immunized testimony. Further, the testimony occurred in an open courtroom in a town where “everyone knows everyone” and was heavily covered by local press. (Sinclair Dep. 9:32–38; 23:593–96). Like Harris, the Government in this case cannot eliminate the possibility that Sinclair, or anyone else exposed to the testimony through the media, shared enough knowledge for Nolan to understand that Parker was a key witness. The Government did not construct a proper wall and cannot meet its burden. 
[bookmark: _Toc239145426]There is no legitimate independent source for the identity of Kennedy Parker or Exhibit 19.

In order to satisfy its burden, the Government must prove that each step of the investigative chain by which the evidence was obtained is accounted for. Hampton, 775 F.2d at 1490. While the Government can meet its burden by demonstrating that the prosecutor had prior knowledge of “substantially all the information” in the defendant’s testimony, it must also demonstrate that any new information obtained directly or indirectly from the immunized testimony did not facilitate the discovery of other evidence. United States v. Byrd, 765 F.2d 1524, 1531 (11th Cir. 1985). The burden is not on the defendant to show a relation between the compelled testimony and the information used in the investigation or the evidence presented. Hubbell, 530 U.S. at 45. 
In United States v. Hubbell, the Court found that a prosecutor’s use of the production of certain incriminating documents as an investigatory lead violated § 6002. Id. at 45–46. In Hubbell, the prosecution subpoenaed the production of documents, and the defendant refused to acknowledge whether the documents existed by invoking the Fifth Amendment. Id. at 31. The lower court compelled the production of the documents, and the prosecution used them to indict Hubbell. Id. Hubbell appealed, and the Court found that the act of production was protected “use” and the documents’ contents were “derivative use.” Id. at 45–46. The Court held that because the government did not know about the existence or whereabouts of the documents before the subpoena, the Court could not eliminate the possibility that the act of production provided the prosecution with a lead to incriminating evidence. Id. at 43–45. The lack of incriminating nature of the production itself did not affect the amount of protection received under the statute. Id. at 38. 
In this case, because the Government did not know the contents of Parker’s testimony nor the existence of Exhibit 19 prior to the wall, the Court cannot eliminate the possibility that the immunized testimony provided a lead to the incriminating evidence. While the Government knew Parker’s name, Sinclair and Nolan agreed that they had not focused on Parker. (Nolan 33:366–72; Sinclair Dep. 22:570–73). Therefore, they did not know about Parker’s “existence” as a relevant witness. No evidence explains why the Government decided to interview Lawson before Parker, nor why Nolan wrote names on their to-do list other than witnesses who worked more often in 2023. Like Hubbell, in which the government needed to “use” the immunized production to lead them to the documents, the prosecution in this case needed to “use” the immunized testimony to lead them to Parker. This dependent nature demonstrates a lack of an independent source. Further, Sinclair and Nolan agree that the owner of Coastal was unknown and they had no leads to discover that information. (Sinclair Dep. 22:561–76). Because they needed Parker’s testimony as a “link in the chain,” or “derivative use,” Exhibit 19 does not have an independent source. 
[bookmark: _Toc239145427]For the criminal justice system to function properly, the Court must grant the motion to quash because the subpoena duces tecum seeks material protected by the work product privilege.

	“Not even the most liberal of discovery theories can justify unwarranted inquiries into the files and the mental impressions of an attorney.” American Oversight v. United States Dep’t of Just., 45 F.4th 579, 589 (2d Cir. 2022) (quoting Hickman v. Taylor, 329 U.S. 495, 510 (1947)). The Supreme Court first recognized the work-product doctrine to support the strong public policy surrounding orderly prosecution and the defense of legal claims. Hickman, 329 U.S. at 510. Its purpose is to uphold an attorney’s ability to assemble and sift through information and prepare legal theories without undue and needless interference. Id. These necessary efforts take the form of interviews, statements, memoranda, mental impressions, and countless other ways deemed attorney “work product.” Id. Once the party invoking the privilege establishes its applicability, the “burden rests on the one who would invade that privacy … to justify production.” Id. at 512.
The privilege is essential for a lawyer to retain privacy without unnecessary intrusion by opposing parties. United States v. Nobles, 422 U.S. 225, 237 (1975). In Nobles, the Court emphasized the privilege’s role as “even more vital” in the criminal justice system and applied the privilege to material prepared by an attorney’s agent in preparation for trial. Id. at 238–39. Without this privilege, unfair practices would “inevitably” replace the actions lawyers need to take to “promote justice and to protect their clients’ interests.” Id. at 237. 
“[R]eports, memoranda, or other documents made by the … the defendant’s attorney or agent, during the case’s investigation or defense; or … a statement made to the defendant, or the defendant’s attorney or agent, by … a … defense witness” are exempted from disclosure. Fed. R. Crim. P. 16(b)(2). And the privilege is even stricter in criminal prosecutions. Mercator Corp. v. United States (In re Grand Jury Subpoenas Dated Mar. 19, 2002 & Aug. 2, 2002), 318 F.3d 379, 383 (2d Cir. 2003). Thus, the work-product privilege strictly protects “materials prepared by or at the behest of counsel in anticipation of litigation or for trial.” Id. 
As an “extension of the legal team, [and] not a free agent,” Maddox Armana’s work product demands protection. (Armana Dep. 43:31–32). Armana was specifically “retained by counsel for Ms. Emily Calloway” and worked under their direction and supervision. (Armana Dep. 43:27–30, 33–35). Armana testified that their entire involvement was “specifically for Ms. Calloway’s defense.” (Armana Dep. 44:46–50). 
Thus, Armana’s interview notes of Sierra Seton are protected work product.[footnoteRef:2] Made in the anticipation of Ms. Calloway’s defense, the interview notes are exactly what the privilege protects. See Nobles, 422 U.S. at 238–39. The notes are memoranda the attorney’s agent made during the case’s investigation, reflecting a statement a defense witness made to the agent. See Fed. R. Crim. P. 16(b)(2). Armana identified Seton “in the course of th[e] work” as a person of interest for Ms. Calloway’s counsel. (Armana Dep. 44:51–53). Armana located Seton through this “unglamorous work,” and conducted an interview to further understand “Coastal from the inside.” (Armana Dep. 44:73–74, 45:86–88). Armana’s interview notes of Seton’s statements, along with their “own thoughts,” are the core of what the work product privilege protects. (Armana Dep. 46:123). [2:  The Defense does not waive the attorney work product privilege at any time.] 

[bookmark: _Toc239145428]The interview notes are protected opinion work product because they are Armana’s mental impressions of the interview in the form of memoranda and are consequently entitled to nearly absolute immunity. 
 
While the privilege applies to all work product, opinion work product is afforded the greatest protection. In re Grand Jury Subpoena, 870 F.3d 312, 316 (4th Cir. 2017). Fact work product is a transaction of the factual events involved, See Mercator Corp., 318 F.3d at 383, whereas opinion work product is meticulously protected because it “reveals the ‘mental impressions, conclusions, opinions, or legal theories of an attorney or other representative.’” In re Grand Jury Subpoena Dated July 6, 2005, 510 F.3d 180, 183 (2d Cir. 2007). Thus, opinion work product enjoys “nearly absolute immunity” and is discoverable only in “very rare and extraordinary circumstances.” In re Grand Jury Subpoena, 870 F.3d at 316; In re Green Grand Jury Proc., 492 F.3d 976, 980 (8th Cir. 2007). 
In Upjohn Co. v. United States, 449 U.S. 383, 400–01 (1981), the Supreme Court held that “memoranda based on oral statements of witnesses that would reveal the attorney’s mental processes…deserve special protection.” The court held the witness statements were in the form of the attorney’s mental impressions. Id. at 400; see In re Grand Jury Subpoena, 870 F.3d at 317 (concluding the greater protection accorded to opinion work product applies to interview notes using the Upjohn framework). 
The Court also emphasized the need to protect an attorney against discovery of “memoranda prepared from recollection of oral interviews.” Upjohn, 449 U.S. at 400. It recognized that some courts even conclude that “no showing of necessity can overcome protection of work product which is based on oral statements from witnesses” because such notes are “so much a product of the lawyer’s thinking and so little probative of the witness’s actual words that they are absolutely protected from disclosure.” Id. at 401.
Under this framework, it is imperative to protect an attorney’s contemporaneous notes of a witness’s statement, which are written to document the portions of the statement “she considered relevant to her client’s case…i.e. what she ‘saw fit to write down.’” In re Grand Jury Subpoena, 870 F.3d at 322 (Neimeyer, J., concurring in part and dissenting in part) (quoting Upjohn, 449 U.S. at 399–400). Revealing which witness statements an attorney deemed important enough to commit to memory exposes the attorney’s mental process and is therefore protected as opinion work product. Id. at 317–18. Consequently, an attorney’s agent’s notes and memoranda from a witness interview are opinion work product, entitled to almost absolute immunity. In re Green Grand Jury Proc., 492 F.3d at 981–82.
Armana’s interview notes of Sierra Seton are opinion work product, entitled to nearly absolute immunity. See Id. Armana testified that the notes contain Armana’s own thoughts, theories, questions, and potential topics to follow up on. (Armana Dep. 46:123–24, 142–43). Those notes contain specific snapshots of what Seton said and Armana’s personal annotations. (Armana Dep. 46:138–39). Just like the protected notes in Upjohn, Armana’s interview notes of Seton should be “absolutely protected from disclosure” because they reveal what Armana saw fit to write down. Upjohn, 449 U.S. at 401. 
The notes inherently deserve special protection because they are “permeated with [Armana’s] inferences” from Armana choosing which of Seton’s factual observations to include in the notes along with their own thoughts. Id. at 400 (quoting Hickman, 329 U.S. at 516–17); (Armana Dep. 46:130–133, 142–43). They are the fruit of Armana’s labor, the mental impressions and legal theories for Ms. Calloway’s defense, and thus demand the nearly absolute immunity afforded to opinion work product. 
[bookmark: _Toc239145429]Even if the interview notes are considered fact work product, the Government cannot satisfy its burden to overcome the protection by showing a substantial need and undue hardship. 
 
The work product privilege protects fact work product. See Upjohn, 449 U.S. at 400. To overcome this protection, the party seeking discovery must demonstrate a “substantial need” of the materials and an inability to obtain the substantial equivalent without “undue hardship.” Mercator Corp., 318 F.3d at 383. This is a heavy burden. United States ex rel. Bibby v. Wells Fargo, N.A., 165 F. Supp. 1319, 1327 (N.D. Ga. 2015).
In In re Grand Jury Subpoena Dated July 6, 2005, the court found a substantial need where the information sought was contained in recordings taken without the defendant’s knowledge. 510 F.3d at 187. The surreptitious nature of the recordings was key because it provided “an unvarnished, unique insight into [the defendant’s] role” for the criminal investigation. Id. at 186, 188. The recordings were considered “unique evidence,” unattainable through other means only because the discussions could not be recreated and the defendant was very unlikely to reveal the information contained within. Id. at 187–88. Similarly, when documents would merely reinforce supposed inconsistencies and the Government does not identify new information it hopes to find, there is no substantial need. Director, Office of Thrift Supervision v. Vinson & Elkins, LLP, 124 F.3d 1304, 1308 (D.C. Cir. 1997). 
Even when considered fact work product, interview memoranda is protected by the privilege. In re Grand Jury Investigation, 599 F.2d 1224, 1228–33 (3d Cir. 1979). In In re Grand Jury Investigation, the court held that the government overcame the protection only for memoranda generated by a now-deceased interviewee. Id. at 1233. The government did not persuade the court of a similar necessity when the interviewee “might be unavailable or unwilling to testify” and the government made “no effort to secure their testimony.” Id. at 1232. The court classified the government’s showing as a “naked assertion,” insufficient to overcome the memoranda’s protection when it “might have relevance apart from the bare facts.” Id.
Before attempting to “invade an attorney’s files,” the Government should make a “reasonable effort” to secure witness testimony, even when interviewees are outside of the country. Id. Otherwise, their “unavailability is purely conjectural.” Id. Conversely, when repeated attempts to locate an interviewee fail, their unavailability could give rise to claims of undue hardship. In re Omega Protein Inc., No. 2:04-CV-2071, 2007 WL 165494, at *3 (W.D. La. Jan. 17, 2007) (mem.) (concluding key witnesses’ unavailability constituted undue hardship when “three separate investigators and $4,800 failed).
Even if this Court concludes the interview notes are fact work product, the Government cannot prove its “heavy burden” to overcome the privilege. Bibby, 165 F. Supp. at 1327. Unlike the surreptitious recordings in Grand Jury Subpoena Dated July 6, 2005, nothing in Seton’s interview was in an unrepeatable form to show an unvarnished, unique perspective about Ms. Calloway’s role. Seton was “careful, but forthcoming” and once they got going, “Sierra opened up more than [ ] expected.” (Armana Dep. 45:107–108, 110). Nothing suggests Seton would not cooperate again, and the Government has never identified “new information” it hopes to find in the interview notes. Vinson & Elkins, 124 F.3d at 1308. 
Pursuant to In re Grand Jury Investigation, the Government should have made reasonable efforts to secure Seton’s testimony before attempting to invade an the files. Even though Seton “allegedly” ran away, the Government has not confirmed her location. (Sinclair Dep. 18:394–96). They cannot claim that Seton is unavailable when “last [they] heard [Seton is] somewhere off the coast of Spain.” (Sinclair Dep. 18:394–95). Utilizing three separate investigators and $4,800 to pursue a key witness in Omega Protein far exceeds the Government’s efforts in this case. Neither Sinclair nor Nolan described any efforts to confirm Seton’s “alleged” location, and even if Seton is still out of the country, they are required to put “reasonable effort” into securing her testimony. 
Thus, any suggestion from the Government that they have a substantial need or undue hardship in obtaining the substantial equivalent from Seton being unavailable would be “purely conjectural.” In fact, the only person who described any efforts to confirm Seton’s location was Armana. (Armana Dep. 46:151–158). The Government cannot satisfy either the substantial need or undue hardship requirements necessary to overcome the protection of fact work product. 
[bookmark: _Toc239122226][bookmark: _Toc239122340][bookmark: _Toc239145430]CONCLUSION
For the foregoing reasons, Defendant respectfully requests that this Court grant their Motion to Suppress Evidence and the Motion to Quash. The Government derivatively used Ms. Calloway’s immunized testimony as an investigatory lead to discover the importance of Parker’s testimony and the Coastal account information. Therefore, the Government has failed to prove by a preponderance of the evidence that it had a legitimate, independent source for that evidence. Additionally, Maddox Armana’s notes from his interview with Sierra Seton are protected opinion work product. The Government cannot prove its burden of a substantial need and undue hardship in obtaining the equivalent of any information deemed otherwise. 


Respectfully submitted, 

      /s/ Team 310

Attorneys for the Defense





