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[bookmark: _Toc239144074]I. 	INTRODUCTION WITH REQUEST FOR RELIEF
The record tells a clear story. Every piece of evidence the Government intends to use against Emily Calloway came from sources wholly independent of her immunized testimony. The employee roster, Agent Nolan’s to-do list, and the priority list all existed before Calloway said a word. Agent Nolan never received the immunized testimony. Sinclair, lead prosecutor on the Donovan case, ceased all involvement erecting a wall to keep the immunized information from Nolan. 
The Government meets its burden on two independent bases. First, the evidence derives from a wholly independent source. Second, even if this Court assumes the investigation was influenced, the evidence would inevitably have been discovered through the investigation. The motion to suppress should be denied.
Rule 17 of the Federal Rules of Criminal Procedure grants this Court authority to quash or modify a subpoena only if compliance would be oppressive or unreasonable. Fed. R. Crim. P. 17. When applicable, invocation of the work-product privilege can satisfy the ‘oppressive or unreasonable’ requirement of the rule. The work-product privilege may be invoked when a party is requested to produce documents produced by the party’s attorney, or the attorney’s agent, in anticipation of litigation. 
However, this doctrine is not without exception or categories of protection. Relevant to this dispute, the substantial need exception to the work-product doctrine overcomes a claim of privilege upon showing of necessity and undue burden in obtaining a substantial equivalent. While the case law is clear that substantial need overcomes work-product protection for fact work product, there is a split regarding opinion work product. We urge the court to adopt a more liberal approach to opinion work product to align with the doctrine's purpose. Here, judicial fairness requires denial of the Motion to Quash as the document in question, the records from Armana’s interview of Seton, falls within the substantial need and undue hardship exception to the work-product doctrine. 
Additionally, public policy concerns about preserving our adversarial system and maintaining orderly litigation support and disclosure of records. The Supreme Court in Nobles extended the civil work-product doctrine to criminal cases, and with it, the policy rationale for the doctrine. Our adversarial systems functions through transparency and orderly litigation, this is best maintained through disclosure of factual discovery. Here, transparency and orderly litigation is maintained by denial of the motion to quash
We urge the Court to align with both the policy and purpose of the Federal Rules of Criminal Procedure and fellow circuits in adopting the more liberal approach to opinion work product and deny the request for work product privilege and ultimately deny the Defendant’s Motion to Quash the Subpoena Duces Tecum of Maddox Armana. 
This Court should deny the Defendant’s claim for work-product privilege over the records of the February 15, 2024, interview of Sierra Seton, conducted by the defense’s private investigator, Maddox Armana, and thereby deny the Defendant’s Motion to Quash. Judicial fairness results from equal footing in access to evidence. Adherence to the Federal Rules of Criminal Procedure and case law precedent ensures that. 
[bookmark: _Toc239144075]II. 	STATEMENT OF FACTS
The underlying issues arise out of an investigation into alleged financial crimes committed by the defendant, Emily Calloway, and her business partner, Saint Donovan, in managing the Silver Palms resort in Gulf Haven, Florida. In October 2023, Daniel Blake reported a suspected fraud scheme to the FBI, with initial documents containing Kennedy Parker’s name. Blake was murdered on December 12, 2023. In February 2024, the Government subpoenaed the Silver Palms Resort employee roster (Ex. 10), which listed over one hundred employees. Nolan Dep. at 267-72. SA Nolan conducted initial interviews (Ex. 11), but no witness had knowledge of the scheme. Sinclair Dep. at 410-30. Knowing it would take months to work through the roster Nolan’s team got to work. Nolan Dep. at 276-87.
On August 22, 2024, the Government established a formal, written wall protocol (Ex. 15) to separate Sinclair’s team, prosecuting Donovan, from Nolan's investigative team. Sinclair Dep. at 547-51. Between August 23 and August 27, Nolan created a to-do list (Ex. 16) and a priority list (Ex. 17) ranking Silver Palms employees by shift frequency during 2023. Nolan Dep. at 230-40; 244-53. Nolan testified he documented these steps intentionally, before any compelled testimony occurred. Nolan Dep. at 244-53.
On August 23, 2024, the court issued the immunity order compelling Calloway's testimony (Ex. 12) under 18 U.S.C. §§ 6002-6003. Sinclair Dep. at 527-40. Calloway testified at a proffer session on August 28, 2024, after both lists were made including Kennedy Parker’s statements, then publicly at Saint Donovan's trial from October 7 through October 24, 2024. Sinclair Dep. at 591-98. 
Nolan interviewed four employees before reaching Kennedy Parker from the priority list, moving down from most frequent to least. Nolan Dep. at 302-05. On October 31, 2024, Nolan interviewed Kennedy Parker, who was number seven on the priority list. Nolan Dep. at 347-49; Ex. 17. Parker described an argument between Daniel Blake and Emily Calloway that Parker personally witnessed on December 10, 2023. Parker Dep. at 176-94. Parker also disclosed that Calloway asked Parker to move a box marked "Coastal" to a storage unit on December 20, 2023. Parker Dep. at 244-80. Parker did not report the incident at the time because it seemed like nothing. Parker Dep. at 288-91. Parker signed a statement (Ex. 18), and the subsequent warrant search of the storage unit produced the warehouse evidence (Ex. 19). Nolan Dep. at 350-64. Both Parker’s testimony and the warehouse evidence is what the Defendant seeks to suppress.
Shortly after Donovan’s arrest in January of 2024, defense counsel for Calloway hired Maddox Armana. Armana Dep. at 33-38. Armana was brought on to investigate the financial structure of the companies the government had linked to Calloway in anticipation of Calloway’s arrest and prosecution. Id. at 40-45. In his investigation, he came across the company Coastal Event Solutions and its former operations manager, Sierra Seton. Id. at 53-58. After extensive searching and numerous dead ends, Armana tracked Seton down to a modest apartment in a coastal town a few hours away from Gulf Haven. Id. at 81-83. 
	Armana approached Seton in her apartment on February 15, 2024. Id. at 146. Seton and Armana were the only two present when Seton gave Armana an interview about Coastal’s operations, related personnel, and how money was moved through the company. Id. at 127-128. Armana did not tape-record the interview; he typed contemporaneous notes. Id. at 111-114; Id. at 121. Armana testified that these notes included the body of the document that detailed the factual account as Seton told it to him during their interview. Id. at 140. The notes also included red-inked text reflecting Armana’s own thoughts, follow-ups, questions, and theories. Id. at 141-143. 
	Just after the interview with Armana, Seton fled the country to Spain with Ky Chandler, Coastal’s registered agent. Id. at 146-148. Despite extensive efforts to search databases, search for new addresses, and monitor potential re-entry into the country, Seton has been untraceable since. Id. at 151-159. Seton fled the country and vanished, completely unreachable. Id. 
	Armana has since testified that Seton was the only individual who could speak to the information she divulged to Armana about the structure of Coastal. Id. at 160-163. Armana also asserted that, based on his extensive investigation, no other source, aside from his own interview records, contains the information he learned from Seton. Id. at 164-168. 
[bookmark: _Toc239144076]III. 	ARGUMENT
[bookmark: _Toc239144077]A. 	The Government Met the Kastigar Standard and the Evidence Should Not Be Suppressed. 
When the Government compels testimony under a grant of immunity, Kastigar requires a total prohibition on use of that testimony and its fruits. Kastigar v. United States, 406 U.S. 441, 453 (1972). The Government bears a heavy burden proving that all evidence it proposes to use was derived from sources wholly independent of the compelled testimony. Id. at 460. That burden is not insurmountable, and the record here overcomes that burden.
The Fourteenth Circuit has not addressed the scope of Kastigar's protections. Persuasive authority from sister circuits confirm that the Government satisfies its burden where the record demonstrates pre-existing investigative leads, documented protocols, and untainted witness accounts. Notably in cases like this, the Government is not required to negate all possibility of a tainted investigation, but by a preponderance of the evidence. United States v. Byrd, 765 F.2d 1524, 1529 (11th Cir. 1985).
[bookmark: _Toc239144078]1. 	The Pre-Testimony Record Proves Wholly Independent Origin
The timeline is undisputed. The employee roster (Ex. 10) was subpoenaed in February 2024, six months before Calloway testified. Nolan Dep. at 267-72. SA Nolan created his to-do list (Ex. 16) and priority list (Ex. 17) between August 23 and August 27, 2024. Nolan Dep. at 230-40; 244-53. Calloway's proffer did not occur until August 28. 
The priority list ranked employees by shift frequency. Nolan Dep. at 267-72. The ranking was objective, and not dependent on any testimony from Calloway. The record establishes that the investigative path leading to Parker existed before Calloway's testimony began. Kennedy Parker was number seven on the priority list (Ex. 17), appearing on the staffing schedules (Ex. 1D) in the documents initially provided by Daniel Blake. The business records that placed Parker on the list existed independently of any testimony. 
[bookmark: _Toc239144079]2. 	The Wall Protocol Insulated the Investigation
The wall protocol (Ex. 15) was formal, written, and established on August 22, 2024, before any compelled testimony. Sinclair Dep. at 547-51. Once the wall went up, Sinclair ceased all involvement in investigative decisions regarding the Calloway case. Sinclair Dep. at 576-78. Nolan testified that he never received any immunized testimony, directly or indirectly. Nolan Dep. at 220-27. Wall protocols such as this are common for cases to ensure the Kastigar standards. United States v. North, 285 U.S. App. D.C. 343, 910 F.2d 843, 859 (1990). The Eleventh Circuit has emphasized that where the Government follows “reliable procedures for segregating the immunized testimony and its fruits from officials pursuing any subsequent investigations,” the Kastigar burden is practically satisfied. United States v. Hampton, 775 F.2d 1479, 1490 (11th Cir. 1985). The Government here did exactly that.
Social contact is not a breach, both Sinclair and Nolan testified under oath that they did not discuss the case during the wall period. Sinclair Dep. at 579-87; Nolan Dep. at 328-32. The question under Kastigar is whether immunized testimony was communicated, and the record says it was not. See also United States v. Crowson, 828 F.2d 1427, 1430-32 (9th Cir. 1987) (declining to adopt a per se rule requiring withdrawal of prosecutors exposed to immunized testimony); United States v. Pantone, 634 F.2d 716, 720 (3d Cir. 1980) (mere access to immunized testimony does not prevent the Government from meeting its Kastigar burden).
[bookmark: _Toc239144080]3. 	Parker's Account Is Based on Firsthand Observation
Parker witnessed the Christmas party argument at the Silver Palms Christmas party on December 10, 2023, Calloway then asked Parker to move a box marked "Coastal" to a storage unit on December 20, 2023. Parker Dep. at 244-80. Parker did not report either event at the time because they seemed unremarkable. Parker Dep. at 288-91.
This is not a case like United States v. McDaniel, where the prosecutor who heard immunized testimony made the charging decisions. United States v. McDaniel, 482 F.2d 305, 311 (8th Cir. 1973). Here, the witness's account predates the testimony by months and is rooted in events the witness personally observed meaning the testimony is not tainted. United States v. Cozzi, 613 F.3d 725, 731 (7th Cir. 2010) (witness testimony based on independent personal knowledge does not become tainted merely because compelled testimony covered similar ground). The First Circuit reached the same conclusion in United States v. Serrano, rejecting the notion that the Government’s purpose under Kastigar is “automatically frustrated by the government’s mere exposure to immunized testimony.” United States v. Serrano, 870 F.2d 1, 17 (1st Cir. 1989).
[bookmark: _Toc239144081]4. 	The Warehouse Evidence Flows from a Clean Source
The chain from Parker to the warehouse is clean. Parker was on a pre-existing list, was interviewed in sequence after four other employees, and provided a firsthand account that led to the storage unit. Parker Dep. at 244-80. Nolan confirmed the location, obtained a warrant, and recovered the evidence (Ex. 19). Nolan Dep. at 350-64. Every link in that chain traces back to the employee roster and the priority list, not to anything Calloway said under immunity.
This case is distinguishable from United States v. Hubbell, where the Government could not show it knew about the documents at issue without the compelled testimony. United States v. Hubbell, 530 U.S. 27, 41-45 (2000). Here, the Government knew about Parker from the beginning of Daniel Blake’s concerns, and from the roster and about the priority ranking from objective shift data. The warehouse evidence flows from Parker's independent account, not from any act of testimonial production by Calloway. See also United States v. Harris, 973 F.2d 333, 336 (4th Cir. 1992) (the Government's evidence of independent source is sufficient where documented investigative steps predate the compelled testimony). The Government erected a wall, followed protocol, and urges this Court not to suppress the wholly independent evidence.
[bookmark: _Toc239144082]5. 	In the Alternative: Even If Taint Is Assumed, Discovery Was Inevitable.
Even if this Court finds some taint, the evidence should not be suppressed. Under the inevitable discovery doctrine, evidence is admissible if the Government proves by a preponderance that it would have been discovered through lawful means independent of the tainted source. Nix v. Williams, 467 U.S. 431, 444 (1984). The record supports inevitable discovery. Parker was number seven on a list of over one hundred employees. Nolan Dep. at 267-72; Ex. 17. Nolan had already completed four interviews and was proceeding in order. Nolan Dep. at 302-05. Parker's turn was coming regardless of what happened in any courtroom.
Once interviewed, Parker disclosed the same firsthand account, those memories trace to December 2023, not to Calloway's testimony. United States v. Streck, 958 F.2d 141, 145 (6th Cir. 1992) (inevitable discovery applies where the investigation was already headed toward the evidence through independent means). Walsh & Rowland observe that inevitable discovery stands on its "strongest footing" when the Government can point to an active, ongoing investigation that would have uncovered the evidence absent the tainted source. Walsh & Rowland, The Inevitable Discovery Exception to the Exclusionary Rule and Compelled Testimony, 23 Seton Hall L. Rev. 967, 990 (1993). The list existed. The sequence was underway. Discovery was inevitable. Suppression here would punish the Government for not only running an untainted investigation, but further punish the Government for information they were already following.
[bookmark: _Toc239144083]B. 	The United States’s Subpoena Duces Tecum of Maddox Armana Should Not Be Quashed. 
Quashing this subpoena would gut the very purpose the Federal Rules of Criminal Procedure exist to serve: fairness, simplicity, and the just resolution of criminal disputes. With Seton having vanished and Armana's notes standing as the only surviving record of her firsthand account of Coastal's inner workings, denying the government access to this evidence would not create an unreasonable disparity between the parties and would make proving the case against Calloway impossible.
[bookmark: _Toc239144084]1. 	The Purpose of the Criminal Rules of Procedure Would Be Frustrated by Quashing This Subpoena. 
The Federal Rules of Criminal Procedure are in place to ensure judicial fairness in the resolution of all criminal disputes. The rules are designed to “provide for the just determination of every criminal proceeding, to secure simplicity in procedure and fairness in administration, and to eliminate unjustifiable expense and delay." Fed. R. Crim. P. 2. This lays out the scope of our adversarial system and supports the fundamental principle of judicial fairness in our judicial system. 
Here, just as with every party, Calleway must be held to the rules. Without holding defendants to these rules, a precedent of unreasonable disparity between the prosecution and defendants is created. This undermines the purpose of the rules and of our adversarial system. The government must be given a reasonable chance at discovery to uphold the fairness in the administration of justice. 
Disparity in access to essential discovery undermines the purpose of the work-product doctrine. The Court in Hickman recognized that a crucial ideal of our adversarial system relies on the principle that ‘each party is entitled to the benefit of each discrete evidentiary fact’” Parks v. United States, 451 A.2d 591, 6089 (D.C. 1982). Here, denial of the prosecution of the evidentiary material contained in the only records, an interview of Seton, by quashing this subpoena would frustrate this purpose. 
[bookmark: _Toc239144085]2. 	The Work Product Protection is Overcome by the Government’s Substantial Need for the Records. 
The Federal Rules of Criminal Procedure 17 grant this Court its authority to modify or quash a Rule 16 subpoena upon a showing of oppression or unreasonableness. Fed. R. Crim. P. 17; Fed. R. Crim. P. 16. The Rule does not explicitly define ‘oppression or unreasonableness’; however, extensive case law has interpreted the term as one of common sense. This commonsense meaning includes the production of privileged material. United States v. Simmons, 515 F. Supp. 3d 1359 (M.D. Ga. 2021). Here, the Defendant claims that the subpoenaed records fall within the work-product privilege. This requires this Court to determine privilege over the records before quashing. The Defendant is unable to make out a showing of privilege as the records fall within the substantial need or undue burden exception to the work-product privilege. 
This Court may deny a motion to quash based on a claim of work-product privilege if there is a showing of necessity or undue hardship. The Supreme Court in Nobles recognized both the applicability and importance of the work-product doctrine in criminal law, thereby extending the landmark decision in Hickman from civil disputes to criminal litigation. United States v. Nobles, 422 U.S. 225 (1975). The doctrine requires the party seeking to enforce the privilege to establish that an attorney or its agent prepared the requested materials in anticipation of litigation, absent a showing of necessity or undue hardship. See Hickman v. Taylor, 329 U.S. 495 (1947). The originally civil doctrine of work-product privilege has been extended to criminal litigation and applies to the present criminal evidentiary dispute. 
A distinction exists between opinion and fact work product. Fact work-product exists where the requested materials contain no mental impressions, conclusions, opinions, or legal theories of the attorney or attorney’s agent. Parks, 451 A.2d at 608. Opinion work product contains “fruits of the attorney’s [or agent’s] mental processes”. Id.  Case law agrees that a showing of substantial need and an inability without undue hardship to obtain the substantial equivalent of the material by other means can overcome the work-product privilege. The Supreme Court acknowledged the possibility that situations may arise in which “production might be justified where the witnesses are no longer available or can be reached only with difficulty.” Hickman v. Taylor, 329 U.S. 495, 511 (1947). Here, the body of the document that Maddox testified was a “factual account as Sierra gave it” to Maddox is but a representation of the witness's oral statements, not Maddox’s mental impressions, conclusions, opinions, or legal theories, which constitute factual work product. Armana Dep. at 140-143. The red ink that Maddox stated was his “thoughts, follow-ups, questions, and theories” falls under the opinion work-product category. Id. 
There is a split in authority regarding opinion work product. The extreme necessity test has emerged from the case law supporting the disclosure of opinion work product intermixed with fact work product. Some courts have followed a rigid, no-exceptions rule regarding the nondisclosure of opinion work product. See In re Grand Jury Investigation, 412 F. Supp. 943 (E.D. Pa. 1976). The DC court of appeals explains that once it is established that there is a mix of opinion and fact work product, courts examine the material to determine which part is fact and which is opinion, applying the substantial need and the extreme necessity test to each part, respectively. Parks, 451 A.2d at 608. Some courts have also adopted the requirement that “Opinion work product, including the mental impressions, conclusions, opinions, or legal theories of an attorney, is entitled to nearly absolute protection, and is only discoverable upon a showing of ‘necessity and unavailability by other means’”. Green v. Baca, 226 F.R.D. 624, 652 (C.D. Cal. 2005). Only if the work product is blended should courts apply the extreme necessity test to the entire document. Parks, 451 A.2d at 608. Here, the document is clearly delineated between opinion and fact work-product, as Maddox has testified that the two are differentiated by the body of the document and his notes in red ink, as previously discussed. Armana Dep. at 140-143
If the material is admissible, it necessarily meets the extreme necessity test. The District Court of Columbia explained what is necessary to meet both the substantial need and extreme necessity tests as follows: 
“Where an attorney's work product, sought at trial, contains admissible evidentiary facts, the seeking party has, by definition, a "substantial need" for the material… Moreover, if the facts are altogether mixed with opinion work product but nonetheless constitute admissible evidence (as determined by the court's in camera inspection), the "extreme necessity" test also will have been met, on the ground that a party is entitled to the benefit of each discrete evidentiary fact.” 
Parks, 451 A.2d at 609. The testimony of Armana indicates that there is a combination of factual and opinion work product. This work product distinguishes between factual and opinion statements using ink color. Armana Dep. at 140-143. This calls the Court to take the bifurcated approach when evaluating the admissibility of the work product. 
[bookmark: _Toc239144086]3. 	The Government Has a Substantial Need for the Fact Work Product Contained in the Records. 
The government has a substantial need for the body of the notes taken during
Sierra Seton’s interview with Maddox Armana. As the court explained in Parks, the substantial need is met when there are admissible evidentiary facts. Parks v. United States, 451 A.2d 591, 609 (D.C. 1982). These notes contain a record of statements by an individual with firsthand knowledge of how Coastal operated from the inside. Armana Dep. at 86-91. Establishing how this company operated is material to the government’s case against Calloway, as it is alleged to be where she hid her share of the money. 
	Seton's unavailability imposes an undue burden on the prosecution in obtaining substantially equivalent evidence. Take Armana at his word; there is no one else who can provide the information Seton provided him, nor is there any other source that contains the same information he learned from Seton. Id. at 160-168. He has sworn under oath that his “notes are the only place that account still exists.” Id. at 167-168. This does not merely impose an undue burden on the prosecution in obtaining substantially equivalent evidence; it creates an impossible task of finding evidence that does not otherwise exist. This exceeds the government’s burden to show substantial need and undue burden and creates a necessity for the disclosure of the records. 
[bookmark: _Toc239144087]4. 	The Government Has Extreme Necessity for the Opinion Work-Product Contained in the Records. 
The opinion work product meets the extreme necessity test. The Parks court went further to explain that “where an attorney's work product, sought at trial, contains admissible evidentiary facts, the seeking party has, by definition, a ‘substantial need’ for the material.” Parks, 451 A.2d at 609. Moreover, if the facts are altogether mixed with opinion work product but nonetheless constitute admissible evidence (as determined by the court's in camera inspection), the “extreme necessity” test also will have been met, on the ground that a party is entitled to the benefit of each discrete evidentiary fact.” Id. Here, the contents of the records are both fact and opinion work product separated by the body and the red ink, as previously discussed. The extreme necessity test has been met because the same factual circumstances that satisfied the substantial need test regarding the factual work product also satisfy the extreme necessity test. Maddox has testified that the information and leads contained in the records are the only place to find this evidentiary material. Armana Dep. at 166-168. Maddox’s notes are likely necessary to understand the context of the facts given and the witness’s posture and credibility. 
Seton’s unavailability creates extreme necessity. The Supreme Court in Hickman recognized that disclosure of a memorandum or an attorney’s mental impressions “might be justified where the witnesses are no longer available or can be reached only with difficulty.” Hickman v. Taylor, 329 U.S. 495, 511 (1947). The Court in Hickman acknowledged that the factual circumstances it was analyzing did not warrant such disclosure, as the witness could still be deposed. However, here, Seton has fled the country and has been untraceable, even after extensive searches by Armana, who has already had contact with her. Armana Dep. at 146-159. Seton is no longer available for deposition and given that she fled the country immediately after being interviewed in this case, she is likely hostile to further contact. Id. This creates an extreme necessity for the government to have access to the factual findings contained in the records of an interview with a witness who holds vital information about the scheme in which the Defendant is being prosecuted. 
[bookmark: _Toc239144088]IV. 	CONCLUSION WITH PRAYER FOR RELIEF
The record is clear. The employee roster, the priority list, and Nolan's documented investigative steps all predate Calloway’s testimony. The wall protocol insulated the investigation. Kennedy Parker's account is rooted in firsthand observation. And even if this Court assumes some measure of taint, the inevitable discovery doctrine independently should justify the independence. The United States respectfully requests that this Court deny Defendant's Motion to Suppress.
	Further, to grant the Defendant’s Motion to Quash is to guarantee equality in the evidentiary posture of the parties. This would create a precedent of inequality in our adversarial system that would frustrate the purpose of both the Federal Rules of Criminal Procedure and the work-product doctrine. The prosecution prays that this Court deny the motion to quash and require the disclosure of the records of Maddox Armana’s interview with Sierra Seton. 
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