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Grantor Trusts
• One of the most popular vechiles to hold and

manage assets in the elder and disability planning
practice.

• Practioners create an irrevocable trust to:
1. Make completed gifts or transfers in trust
2. While excluding the assets from the grantor’s long-

term care costs
3. And preserving the income and capital gains benefits

that can be derived from having the grantor treated
as the trust owner for income tax purposes only

Grantor Trusts

• Trust income is taxed to the grantor as if the
grantor still owns the trust assets

• Grantors come in multiple forms, two of which
being true and nominal grantors.
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Grantor Trusts
• I.R.C. §§ 671 through 677 outline the

circumstances under which a trust will be treated
as a grantor trust for federal income tax purposes.

• A trust will be treated as a grantor trust:
o if the grantor has a beneficial interest in the trust or

the power to control the beneficial enjoyment of the
trust. I.R.C. § 674.

o if the grantor has certain administrative powers that
are exercisable for the grantor’s benefit, rather than
for that of the trust beneficiaries. I.R.C. § 675.

o if the grantor has a revisionary interst in the trust.
I.R.C. § 673.

Grantor Trusts
• The most used power causing a trust to be

treated as a grantor trust, while not causing
the trust to be included in the grantor’s estate,
is the power to substitute assets. I.R.C.
§675(4)(C).

o This power generally results in the grantor being
treated as the owner of any portion of a trust over
which a “power of administration” is exercisable in a
nonfiduciary capacity by any person without the
approval or consent of any person in a fiduciary
capacity.

Grantor Trusts

• Taxpayer identification number is optional. 26
C.F.R. §301.6109-1(a)(2)(i)(B).

• May be required to file Federal (Form 1041)
and State income tax returns to indicate the
trust income is being reported on the grantor’s
individual income tax returns. 26 C.F.R.
§1.671-4(a).
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Estate Tax Considerations of Funding 
Grantor Trusts

• Practitioners must determine whether
selected grantor trust powers will create
inclusion in the grantor’s taxable estate.

Complex Trusts
• A grantor trust will be treated as a complex trust when the grantor

dies or if a third-party contributes to the trust during the grantor’s
lifetime but only to the extent of the contribution.

o Testamentary trusts are always treated as complex trusts. 26 C.F.R.
§301.6109-1(a)(3).

• Trust reports its income, deductions and credits on its own income
tax returns.

• Allowed an annual income deduction of $100, unless the trust
instrument requires distribution of all income. In such case, the
trust is allowed an annual income deduction of $300.

Qualified Disability Trusts

• May elect to treat a complex trust as a
Qualified Disability Trust, which is allowed an
annual income deduction of $4,400 (in 2022)

• Beneficiary will be taxed with his or her
proportionate share of “Distributable Net
Income” (“DNI”) for which the trust receives a
deduction
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Supplemental Benefits Trusts

• A third-party special needs trust
(“Supplemental Benefits Trust”) is a trust
established and funded by someone other
than the beneficiary with disabilities.

• There is no requirement that the trust include
a Medicaid payback provision

Supplemental Benefits Trusts 
- Income Tax -

• An irrevocable inter vivos Supplemental
Benefits Trust may be drafted as either a
grantor or complex trust for tax purposes.

o If drafted as a grantor trust, the income from the
Supplemental Benefits Trust will be reportable by and
taxed to who created the trust during his or her
lifetime.

o If drafted as a complex trust, the income from the
Supplemental Benefits Trust will be reportable by and
taxed to the trust.

Estate and Gift Tax Considerations

• Any time a contribution is made to an inter
vivos Supplemental Benefits Trust, other than
by inheritance, the contribution will be
considered a gift to the trust beneficiaries and
the donor may be required to pay a gift tax.
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Estate and Gift Tax Considerations –
Crummey Power

• The Crummey power was derived from the
landmark case, Crummey v. Comm'r, 397 F.2d 82
(9th Cir. 1968), which provided that in order to
qualify contributions to an irrevocable trust (such
as an inter vivos Supplemental Benefits Trust) for
the annual gift tax exclusion, the beneficiary must
have a “present interest” in the property received
by the trust.

o A beneficiary is not considered to have a “present interest”
unless he or she has the right to possess property
immediately after the gift is made.

Estate and Gift Tax Considerations

• Lifetime exemption from estate, gift and 
generation skipping transfer tax:
– $12,060,000 in 2022

• Annual exclusion: 
– $16,000 in 2022

Case Study One
• Winona, 70-year old widow in good health who has two married sons.

• Oldest son is a plastic surgeon who has been contemplating divorce since
the honeymoon ... youngest son has developmental disabilities and
resides with Winona.

• Assets consist of her residence (purchased for $235,000 and currently
valued at $715,000). Liquid assets total $450,000.

• Monthly income consists of Social Security payments of $1,810 and her
late husband’s small pension of $561.

• Winona’s goal is to preserve her assets for the next generation...
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Case Study One
Let’s identify the planning opportunities:

• Primary residence:

– Outright transfer to children
• Income/capital Gains Tax
• Gift Tax
• Estate Tax

– Transfer to children subject to life estate
• Income/capital gains tax
• Gift tax
• Estate tax
• Medicaid implications

Case Study One
• Primary residence continued...

– Outright to Complex Trust
• Income/capital gains tax
• Gift tax
• Estate tax
• Medicaid implications

– Outright to grantor trust
• Income/capital gains tax
• Gift tax
• Estate tax
• Medicaid implications

Case Study One
• Transfer of other assets?

– Grantor trust established by Winona?
• Income/capital gains tax
• Estate tax
• Gift tax
• Medicaid implications

– Complex trust established by Winona?
• Income/capital gains tax
• Estate tax
• Gift tax
• Medicaid implications
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Case Study One
• Transfer of other assets?

– Outright gift with children funding third party donee trust?
• Income/capital gains tax
• Estate tax
• Gift tax
• Medicaid implications

Case Study Two
• Henry, age 69
• Granddaughter, Grace, is 6 years old and was

born 7 weeks premature. Diagnosed PDD.
• Grandson, Gordon, is 9
• Henry recently retired as a PI Attorney and

intends to fund a trust for Grace’s benefit with his
stock portfolio (valued at $600,000).

• Henry wants to minimize the potential transfer
tax liability (estate or gift) and retain the power to
amend the trust.

Case Study Two

• How should we structure the trust?

– Grantor Trust
• Income/Capital Gains tax
• Gift Tax 
• Estate Tax
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Case Study Two
– Complex Trust
• Income/Capital Gains tax
• Gift Tax 
• Estate Tax

– Qualified Disability Trust
• Income/Capital Gains tax
• Gift Tax 
• Estate Tax

Crystal West Edwards, Esq.

Questions?

cwedwards@pbnlaw.com

973-889-4263
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