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Tax Intensive: 

“A Dime A Million:  Special Needs Planning for the 

High-Net-Worth Family” 

 

 

I. What Is High-Net-Worth (“HNW”)? 

 

 A. There’s No Official Designation. 

 

  1. $1M or more in liquid assets? 

 

  2. $5M or in liquid assets? 

 

  3. More? 

 

  4. For purposes of this outline, HNW means wealth that will “trigger” federal 

wealth transfer taxes. 

 

 B. What are liquid assets?  Cash and assets that can be converted into cash relatively 

easily, such as publicly-traded marketable securities (stocks, bonds, mutual funds, and exchange-

traded funds), life insurance with cash value, tax-deferred annuities, etc. 

 

 C. Most HNW individuals and families have a host of illiquid assets as well, such as 

multiple residences, closely-owned businesses, and select investments. 

 

 

II. What Are the Federal Wealth Transfer Taxes? 

 

 A. Gift Tax.  Please see Chapter 12 of Subtitle B of the Internal Revenue Code 

(“IRC”), which is Title 26 of the United States Code (“USC”). 

 

 B. Estate Tax.  Please see Chapter 11 of Subtitle B of the IRC. 

 

 C. Generation-Skipping Transfer (“GST”) Tax.  Please see Chapter 13 of Subtitle B 

of the IRC. 
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III. Current General Information for Federal Wealth Transfer Taxes. 

 

 A. Current Rate.  40%.  Please see 26 USC § 2001. 

 

 B. Current Exclusion Amount.  $12,060,000.  Please see 26 USC § 2010(c).  Please 

note that this number is indexed for inflation and is “supposed” to be $12,920,000 in 2023.  

Please also note that the “exclusion” amount is based on a “base exclusion amount” of 

$10,000,000 that is indexed for inflation and is set to sunset on December 31, 2025, meaning that 

on January 1, 2026, the “base exclusion” amount will be reduced to $5,000,000 indexed for 

inflation, which is expected to be closer to $7,000,000. 

 

 C. Unlimited Marital Deduction.  Please see 26 USC § 2056. 

 

 D. Deceased Spousal Unused Exclusion (“DSUE”) Amount.  Please see 26 USC § 

2010(c)(4).  Often referred to as “portability,” which allows a surviving spouse to “inherit” a 

deceased spouse’s unused exclusion amount and effectively allows the current exclusion amount 

to be doubled from $12,060,000 to $24,120,000.  Please note that DSUE only applies for gift and 

estate tax purposes and does not apply to GST tax. 

 

 E. Basic Example.  Unmarried (divorced) individual dies with a net worth of 

$22,210,000, has never made any “taxable gifts,” and leaves all of her assets in equal shares to 

her three children.  $22,210,000 “gross estate” minus $150,000 of deductions equals $22,060,000 

“net estate.”  $22,060,000 “net estate” minus $12,060,000 exclusion amount equals $10,000,000 

subject to estate tax at 40%.  $10,000,000 times 40% equals $4,000,000 of estate tax owed.  

$12,060,000 plus $6,000,000 goes to her three children. 

 

 F. Planning. 

 

  1. Exemptions. 

 

  2. Deductions. 

 

  3. Discounts. 

 

  4. Appreciation. 
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IV. Generation-Skipping Transfer Tax 

 

 A. Definitions. 

 

  1. Transferor.  Please see 26 USC §2652. 

 

  2. Skip person.  Please see 26 USC § 2613(a). 

 

  3. Direct skip.  Please see 26 USC § 2612(c). 

 

  4. Taxable distribution.  Please see 26 USC § 2612(b). 

 

  5. Taxable termination.  Please see 26 USC § 2612(a). 

 

 B. Applicable Rate. 

 

  1. The “applicable rate” is the maximum Federal estate tax rate times the 

inclusion ratio for the transfer.  Please see 26 USC § 2641. 

 

  2. The inclusion ratio is one minus the applicable fraction.  Please see 26 

USC § 2642. 

 

  3. Per 26 USC § 2642(b), the applicable fraction is a fraction –  

 

   a. The numerator of which is the amount GST exemption allocated to 

the transfer; and 

 

   b. The denominator of which is the value of the transfer. 

 

  4. Example.  Donor creates an irrevocable trust for daughter for life with a 

remainder to daughter’s then-living descendants and contributes $1M to the trust.  Donor also 

allocates $1M of her GST exemption to the trust.  Thus, the applicable fraction is $1M (GST 

exemption allocated to transfer) over $1M (amount of transfer), which equals one.  The inclusion 

ratio is zero because one minus the applicable fraction, which is one, equals zero.  The applicable 

rate is 0% because the current maximum Federal estate tax rate of 40% times the inclusion ratio 

of zero equals 0%.  Thus, the trust is “GST tax exempt” and any distributions from the trust, 

even if they are “GST transfers,” such as “taxable distributions” or a “taxable termination,” will 

not result in any GST taxes being owed because the applicable rate is 0%. 

 

  5. In GST tax planning, the goal is to have an inclusion ratio of zero, which 

will result in a trust being a “GST tax exempt trust,” or to have an inclusion ratio of one, in 

which case distributions from the trust would be subject to GST tax. 
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  6. Unless federal gift and estate tax considerations are implicated, a planner 

does not have to worry about GST tax. 

 

  7. If HNW means exposure, or even possible exposure, to federal gift and 

estate taxes, then GST tax must be considered as well. 

 

  8. From the standpoint of “time value of money,” GST tax planning is 

exceedingly important to HNW clients. 

 

 

V. Income Tax 

 

 A. Grantor Trust.  Generally, please see IRC §§ 671 – 679. 

 

 B. Non-Grantor Trust.  Generally, please see IRC §§ 641 – 668. 

 

  1. Simple Trust.  Please see IRC § 642(b)(2)(B).  $300 personal exemption 

deduction. 

 

  2. Complex Trust.  Please see IRC § 642(b)(2)(A).  $100 personal exemption 

deduction. 

 

  3. Qualified Disability Trust.  Please see IRC § 642(b)(2)(C).  The personal 

exemption deduction is equal to amount in effect under IRC § 151(d).  Compared to either a 

simple trust or a complex trust, the personal exemption deduction for a QDT (i.e., a Qualified 

Disability Trust is much higher). 

 

 C. Income in Respect of a Decedent (“IRD”).  Please see IRC § 691.  Examples 

include income received from an inherited retirement benefit, such as a 401(k) or an individual 

retirement account (i.e., “IRA”), or from an annuity, which is governed by IRC § 72 for income 

tax purposes. 

 

 D. Inherited Retirement Benefits.  Please see IRC § 401(a)(9). 

 

 E. Ordinary Income versus Capital Gain Income. 

 

 E. State Income Taxes. 

 

 

 

 

 

 

 



 

6 
 
4872-6738-1557, v. 1 

 

VI. Other Planning Considerations for HNW Clients 

 

 A. Asset and Creditor Protection. 

 

  1. Self-Settled Trusts. 

 

   a. Domestic.  The states of Alaska, Delaware, Nevada, and South 

Dakota are generally viewed as the current leaders. 

 

   b. Foreign. 

 

  2. Third-Party Trusts. 

 

   a. Spendthrift Clause.  Are there exceptions? 

 

   b. Discretionary Distribution Standard. 

 

 B. Duration.  Rule Against Perpetuities. 

 

 C. Flexibility. 

 

  1. Trust Protector. 

 

  2. Decanting. 

 

  3. Powers of Appointment. 

 

   a. Taxation.  Generally, please IRC §§ 2041 and 2514. 

 

   b. State law. 

 

 D. State trust law. 
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VII. HNW Case Fact Pattern 

 

John Doe (63) and Jane Doe (62) are happily married.  John and Jane have three children, 

namely Jackson, Jamie, and Josie. 

 

Jackson lives nearby, is happily married, has two children of his own (who are doing well), and 

lives a good upper-to-middle class life.  His parents “support” him and his family regularly.   

 

Jamie has been determined disabled by the Social Security Administration due to a server 

cognitive impairment, lives with her parents, is not married, has no children, and has minimal 

assets.  Naturally, Jamie’s parents provide a great of support to her. 

 

Josie lives on the west coast and has a very high income from working in the technology sector.  

She is married, but John and Jane are concerned for Josie’s marriage and do not totally 

“approve” of her husband.  Josie has three children, two of whom are doing well while one has 

been diagnosed with autism. 

 

John and Jane are very successful business owners and a recent valuation of their business (a 

limited liability company taxed as an S-corporation) is $20 million.  In addition to owning their 

business, they own a home worth $1 million and a second home worth $2 million.  Outside of 

their business, they have $1 million cash in bank accounts.  John and Jane also have investments 

of $10 million.  John has a 401(k) of $5 million and Jane has a 401(k) of $6 million.  John has a 

Roth IRA worth $1 million.  Jane also has a Roth IRA of $2 million.  John has life insurance 

with a $2 million death benefit and Jane has life insurance with a $1 million death benefit.  They 

estimate that their personal property, such as furniture, jewelry, artwork, collections, vehicles, 

boats, and recreational vehicles is $1 million.  They estimate that their net worth is $52 million. 

 

John and Jane have the following goals and objectives: 

 

 1. Avoid probate. 

 2. Avoid or limit taxes to the greatest extent legally possible. 

3. Provide asset and creditor protection to themselves and to their children upon 

their passing. 

4. To make sure that Jamie is taken care of, either through eligibility to government 

benefits or through private resources. 

5. To be philanthropic. 

 

 

 

 

 


