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Background 
The Setting Every Community Up for Retirement Enhancement (SECURE) Act is now almost 
three years old. It was signed into law on December 20, 2019, with most of its provisions 
effective beginning January 1, 2020. The SECURE Act made a number of sweeping changes, 
seriously undercutting the long-popular “stretch” IRA and extending the time for account 
owners to begin taking distributions. Then, just to keep confusion higher, the pandemic came 
along – and Congress quickly responded by suspending all minimum distribution requirements 
for calendar year 2020. So though the SECURE Act has been around for several years, 
practitioners (and retirees, and plan participants) continue to find new wrinkles to work 
through. 

One key element of the SECURE Act makes IRA planning for beneficiaries with disabilities both 
more attractive and more complicated. It also heightened attention on the existing tax 
provisions for “Qualified Disability Trusts” under IRC §642(b)(2)(C). 

The questions we most often hear: 

1. What are the key changes in the SECURE Act? 
The SECURE Act adopted a large array of new provisions, ranging from steps encouraging 
employee participation in employer-sponsored plans to allowing new parents to take penalty-
free early withdrawals from their retirement accounts. But for our purposes, these are the big 
changes implemented by SECURE: 

1. The required beginning date is increased. Previously, a plan participant was required to 
begin withdrawing money by April 1 of the year after they year in which they turned 
70½. SECURE changed that to April 1 of the year after the year in which the participant 
turns 72. One thing didn’t change: though the required beginning date is in the calendar 
year after reaching the assigned age, the first distribution amount is based on the year 
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in which the anniversary occurred. In other words, someone turning 72 on, say, May 25, 
2023, need not take a withdrawal until April 1, 2024 – but if they delay they will have to 
take two withdrawals in the 2024 (one for the year in which they reached 72, and the 
other for the year in which the withdrawal is actually taken). 

2. The lifetime payout option under prior law has been eliminated for most (but not all) 
beneficiaries of retirement accounts. On the death of the participant/owner, all amounts 
in the plan must ordinarily be withdrawn/distributed within ten years of the death of 
the owner (actually, by the end of the calendar year in which the tenth anniversary of 
death occurs). There is no requirement of minimum distributions in each of those ten 
years, though delaying distributions might have the effect of pushing taxable income 
into one year and result in taxes incurred at a higher effective tax rate. 

3. For special needs trusts planning purposes, one key carve-out from the ten-year rule 
was built into SECURE. If a beneficiary is an “eligible designated beneficiary”, the payout 
can be taken over the beneficiary’s life expectancy, almost like the old rules (there are 
several qualifications that make the new rules not quite as generous).  
There are actually five kinds of beneficiaries that qualify as “eligible designated 
beneficiaries”, pursuant to IRC §401(a)(9)(E)(ii): 

a. The surviving spouse of the participant 
b. A minor child of the participant (but not including grandchildren or other minor 

beneficiaries)  
c. A person who is disabled within the meaning of the tax law governing annuities 

(IRC §72(m)(7)) – note that this is not the same definition as either Qualified 
Disability Trusts or Social Security rules and regulations (though it reads as if 
someone was trying to mimic Social Security’s rules) 

d. A chronically ill individual (the definition here is from IRC §7702B(c)(2), the tax 
code section governing qualified long-term care insurance plans) 

e. An individual not more than 10 years younger than the participant (this 
probably will be defined as having been born within the ten calendar years after 
the participant, but it has not yet been defined) 

4. In addition to the special provision for beneficiaries who are “disabled” in IRC 
§401(a)(9)(E)(ii), §401(a)(9)(H)(iv) allows a trust for an eligible designated beneficiary 
to qualify – opening an opportunity for special needs trusts for disabled individuals to 
(ahem) secure the extended payout based on the beneficiary’s life expectancy. 

2. Why doesn’t SECURE refer to IRC §642 (and, thereby to the 
Social Security definition) to define a “disabled” individual? 

Good question. The language of the IRC section on annuities defines “disabled” as: 

For purposes of this section, an individual shall be considered to be disabled if he 
is unable to engage in any substantial gainful activity by reason of any medically 
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determinable physical or mental impairment which can be expected to result in 
death or to be of long-continued and indefinite duration. An individual shall not 
be considered to be disabled unless he furnishes proof of the existence thereof in 
such form and manner as the Secretary may require. 

Are there planning opportunities inherent in this difference? We’re not sure, though it seems 
like there might be. The IRC definition does not require receipt of Social Security Disability or 
Supplemental Security Income benefits, but does sound like someone was trying to mimic the 
Social Security definition. 

3. Is every “eligible designated beneficiary” trust necessarily 
a “qualified disability trust”? 

No. Or, at least, there is no requirement that the two terms be coterminous. 

A key element of the “eligible designated beneficiary” trust is that no individual other than the 
eligible designated beneficiary may have “any right to” the participant’s interest in the plan 
until “the death of all such eligible designated beneficiaries with respect to the trust…”. The 
qualified disability trust, on the other hand, must have “all of the beneficiaries of the trust” 
(other than remainder beneficiaries) “determined by the Commissioner of Social Security to 
have been disabled” for some portion of the relevant tax year. 

4. Will the typical third-party special needs trust qualify as 
both a trust for an “eligible designated beneficiary” and a 
“qualified disability trust”? 

Yes. But the different definitions could be problematic for trusts with multiple beneficiaries 
with disabilities, or beneficiaries who do not receive SSI or SSDI. 

5. Is a special needs trust always going to be an 
“accumulation” trust? 

Yes. But that begs the question: what is an accumulation trust? 

Any trust can be treated as a tax-neutral entity for retirement planning purposes, so long as 
one can “see through” the trust to a designated beneficiary. Actually, one can see through the 
trust to more than one designated beneficiary. But first we have to consider whether a given 
see-through trust is a “conduit” trust or an “accumulation” trust. 

A conduit trust includes language that directs every single cent of retirement plan money 
received by the trust to be immediately passed through to the individual beneficiary. No 
administrative expenses, trust tax liabilities or anything else can be withheld from the 
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distribution – hence the concept of a “conduit.” One side-effect of constructing a conduit trust: 
the tax effect is calculated as if the conduit beneficiary was named as beneficiary of the 
retirement account individually. No one has to look at other beneficiaries (like remainder 
beneficiaries) to see if they qualify as designated beneficiaries. 

A trust for a disabled adult could conceivably be a conduit trust – but it would make no sense. If 
the point of the trust as beneficiary is to keep the beneficiary from losing eligibility for public 
benefits, there is no value in a conduit trust that immediately distributes all the income from 
the retirement account to the individual. Similarly, if the point (or one point) of the trust for the 
disabled beneficiary is to provide management of funds, requiring an immediate pass-through 
of all receipts makes no sense. 

All see-through trusts that are not conduit trusts will be accumulation trusts. That term just 
means that the received retirement benefits may be accumulated. They might be (at least 
partially) distributed to the beneficiary – more likely, they will be distributed for the benefit of 
the beneficiary. The income tax effect may flow through to the beneficiary, in whole or in part. 
But the fact that the trust is an accumulation trust means that the retirement account 
treatment will depend on all of the possible beneficiaries of the trust. 

6. Can a trust for an eligible designated beneficiary have a 
charity as its remainder beneficiary? 

The answer is not completely clear, but is probably “no”. Here’s why: 

The SECURE Act construct is not a wholly new arrangement. It is an overlay on prior tax law. 
That law has long required a five-year distribution of all defined-contribution benefits after the 
death of the participant/owner unless the plan names a “designated beneficiary”. What makes 
a beneficiary a “designated beneficiary”? A heartbeat. Or at least that’s the test suggested by 
Natalie Choate, the country’s leading commentator on retirement plans. 

The interplay of the “designated beneficiary” concept, the definition of an “eligible designated 
beneficiary,” and the concept of see-through trusts makes for complicated mental gymnastics. 
The determination of whether there is a designated beneficiary is made by looking at the 
income beneficiary of the trust AND all of the remainder beneficiaries through the terms of the 
trust until the trust would theoretically be distributed outright. So, for instance, consider an 
accumulation trust that is constructed like this: 

• Lifetime beneficiary: Adam 
• Upon Adam’s death, the remainder held in trust for benefit of Bertha 
• Upon Bertha’s death, all to Charles outright 

This trust will be tested (for designated beneficiary purposes) as if it named Adam, Bertha and 
Charles as beneficiaries. If they all qualify as designated beneficiaries, the trust itself will be a 
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designated beneficiary. 

Now change the picture slightly. Consider an accumulation trust with these provisions: 

•  Lifetime beneficiary: Adam 
• Upon Adam’s death, the remainder held in trust for benefit of Bertha 
• Upon Bertha’s death, all to CharityA outright 

Adam, Bertha and CharityA are all beneficiaries. Since CharityA is not a designated beneficiary, 
the trust does not qualify to use Adam’s (or Adam’s and Bertha’s) life expectancy. The trust 
imposes a five-year payout requirement on the retirement account naming it as beneficiary. 

How about this trust: 

• Lifetime beneficiary: Adam 
• Upon Adam’s death, the remainder held in trust for benefit of Bertha 
• Upon Bertha’s death, all to Charles outright 
• If Charles dies before receiving any distribution, all to CharityD 

Will this trust qualify as having a designated beneficiary? It depends on the status of the named 
beneficiaries as of the date of death of the plan participant/owner. Is Charles alive? Then it 
qualifies. Is Charles dead? It does not have a designated beneficiary. It does not matter, 
incidentally, if the plan owner dies, then Charles dies – the designated beneficiary status does 
not get reviewed after the death of the plan owner. 

There is a school of thought (not yet supported by IRS regulations) that the inclusion of the 
“eligible designated beneficiary” category was intended to eliminate (or at least will eventually 
be treated as eliminating) the first test – the “designated beneficiary” test. If so, then it should 
be easy to qualify a third-party special needs trust as an eligible designated beneficiary. The 
primary – and really only – test would then be that no person other than the disabled 
beneficiary could receive any distributions/benefits from the trust so long as the disabled 
beneficiary was alive. That would be delightfully simple – or at least relatively so. 

Note that there is a related confusion about the scenarios spelled out here. If Adam is a 
disabled individual, and Bertha is older than Adam, whose life expectancy is used? Under pre-
SECURE regulations the oldest (counted) beneficiary’s life expectancy was used. But under the 
SECURE rules, it appears that Adam’s life expectancy is used even though there is another 
(non-eligible) beneficiary in the calculation of designated beneficiaries. It may be prudent to 
strive to name as remainder beneficiaries only individuals younger than the primary, disabled, 
beneficiary until better clarity is provided by the IRS. 

Some of the confusion might be alleviated under the February, 2022, proposed regulations 
from the IRS. That set of proposals creates a “tier” system for analyzing trust beneficiaries: 
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1. Tier I is the lifetime beneficiary (or beneficiaries) 
2. Tier II includes those who could receive a distribution following the death of all Tier I 

beneficiaries, and 
3. Tier III includes those who could receive a distribution following the deaths of all Tier II 

beneficiaries. 

This would change the answers in the scenarios set out above. In the first and third scenarios, 
only Adam’s and Bertha’s life expectancy should be considered in determining RMD for Adam’s 
life. In the second, the inclusion of a charity at Tier III would not disqualify the trust as an 
eligible designated beneficiary. But note that the outcome is tested (in each instance) as of the 
owner’s death, not the drafting of the trust or the naming of the trust as beneficiary. So there is 
substantial risk that later deaths might change the effect of the beneficiary designations.  

7. What happens when a disabled SNT beneficiary dies? 
Upon the death of the eligible designated beneficiary, the remainder beneficiary (or the trust 
itself, if the account is to remain in trust) has a new ten-year distribution period. This is true 
even if the remainder beneficiary is also an eligible designated beneficiary. 

8. Is there any difference if the account owner had already 
reached his or her required beginning date? 

Yes, but not always. For retirement accounts where the participant had already begun taking 
required minimum distributions (i.e.: had reached his or her required beginning date, or RBD), 
one remaining choice may be to continue to use the participant/owner’s remaining life 
expectancy (what Natalie Choate calls the “ghost” life expectancy, since the deceased 
participant’s “real” life expectancy is, well, 0). For participants dying after age 72 but before age 
82, that number is greater than 10. So for at least some retirement account owners, the 
possibility of getting more “stretch” out of the ghost life expectancy should be considered in 
planning. 

For account owners who had reached their required beginning date before death, then the 
requirement for distributions may change as a result of the IRS’s February, 2022, proposed 
regulations. Those rules (not yet finalized) would distinguish between accounts before and 
after the owner’s RBD. If the owner’s death occurred before their RBD, then the 5-year, 10-year 
or life expectancy rules would apply. For those cases where the owner died after their RBD, 
then, in addition to the “ghost” life expectancy option described above, the beneficiary who is 
not an “eligible designated beneficiary” would have to continue to take the deceased owner’s 
minimum distribution amount until the final payout. This wrinkle would not apply to “eligible 
designated beneficiaries,” however – so the qualifying trust for a disabled individual would 
begin to use the beneficiary’s life expectancy (note: not recalculated annually by continuing 
reference to the IRS tables) in the year after the owner’s death. 
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9. Are there other changes made since SECURE? 
Yes, there is one other important change. Effective with 2022 distributions, the IRS has 
promulgated new minimum distribution tables. With some small adjustments, the new tables 
add about two years of life expectancy at each age. They reflect the reality that life expectancy 
has increased since the original tables were released (even though the pandemic has actually 
reversed some recent gains in life expectancy). So, for instance, Sandra, a participant turning 
72 in 2020 will have to take 1/25.6 (or 3.91%) of her retirement account out by her RBD. Her 
little sister Samantha, turning 72 in 2022, will have to take out just 1/27.4 (or 3.65%) of her 
retirement account out. Put another way, Sandra will have to take $3,907, while Samantha will 
only have to withdraw $3,650 from her $100,000 IRA. Good news for Sandra: she gets to 
recalculate in 2022, using the new tables – so the difference goes away for years after that 
(except, of course, that Samantha has a two-year advantage, and has two years of additional 
tax-free earnings – turns out that you really can’t ever be too young, rich or beautiful). 

10. What about upcoming changes? 
You may have heard about other things on the future agenda for Congress to consider. Of 
course, speculating about upcoming changes is often a wasted effort. But a couple of changes 
may seem more likely to be adopted than not. Those under serious consideration include an 
increase in age for required beginning date. SECURE 2.0 (as the various legislative proposals 
are collectively known) would raise the required beginning date from 72 to 73 for 2022, and 
then to 74 beginning in 2029 and 74 in 2032. 

Also pending: the final final regulations from the IRS. There is some reason to believe that they 
may do one or more of these things: 

1. Remove the requirement that beneficiaries (other than eligible designated 
beneficiaries) withdraw the deceased owner’s RMD amounts if death occurred after the 
RBD. 

2. Clarify that only the Tier I and Tier II beneficiaries of a trust need be counted for 
determining the trust’s status as an eligible designated beneficiary. 

11. How does all of this play out in the planning phase – as I 
talk with my client with an IRA (or 401(k)) and a child with 
a disability? 

That’s really the important question. And SECURE (and the other changes) mean that the 
overall calculations are very different. That may also mean that your existing clients need to 
come back for review. 

First, let’s get real. A $20,000 IRA might not require fancy planning. The income tax effect of a 
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10-year payout – and even the higher tax rate paid by a special needs trust – on such a small 
IRA may be $0 or at least much smaller than the cost of complex planning. At what point does 
that dynamic change? That, of course, depends on many factors – but maybe a $100,000 
threshold would be comfortable for deciding whether to push for serious consideration. 

For retirement accounts large enough to merit special planning, the analysis will begin with 
determining (a) whether there are non-disabled beneficiaries of the client’s estate as well as 
one or more disabled beneficiaries, and (b) whether the client also has charitable inclinations. 
The relative shares of the estate in various categories (defined contribution retirement plan, 
residential real estate, low-basis investments, annuities, life insurance, high-basis investments, 
and cash, to suggest some rough groupings) will also be important. 

Under the pre-SECURE rules, a client with a significant retirement account might decide to 
satisfy charitable bequests with some or all of that account. In most cases, it would be then be 
easy to achieve rough parity among multiple individual beneficiaries by dividing each category 
of assets in the same proportion, since all retirement account beneficiaries would easily be able 
to secure a stretch-out of (in most cases) roughly equal duration. 

After SECURE, the considerations shift. Yes, the retirement account might still be the most tax-
efficient source of charitable gifts. But as between the disabled and non-disabled beneficiaries, 
there can be big differences. 

Of course, a retirement account in the beneficiary’s hands is not “worth” its face value (Roth 
IRAs and Roth 401(k)s are different). Assuming a typical income tax liability of roughly 35-
40% (remember – we’re talking about large retirement accounts), a $1,000,000 IRA may only 
be “worth”, say, $650,000 to the beneficiary. Leaving the retirement account to one beneficiary 
and other assets to the other beneficiary(s) can be a difficult calculation, if parity is the goal. 

But the disabled beneficiary is actually a “better” beneficiary for the IRA in many cases. The 
stretch-out is available (typically) only to that beneficiary. And so a 10-year distribution of 
$1,000,000, at about $100,000/year, can cost the recipient quite a bit more in tax than the 
2%/year that a disabled beneficiary might be required to withdraw. 

On the other hand, most disabled beneficiaries will have to receive their benefits in an 
accumulation trust. That could mean that the distributions are taxed at higher marginal rates – 
even though the distributions themselves are much smaller. On the other hand again, any 
distribution from the accumulation trust for the benefit of the beneficiary should carry out 
income, and thus be taxed at a much lower marginal rate. Such distributions will often, in fact, 
avoid taxation altogether, since the disabled beneficiary may have little or no other income, 
and may have sufficient standard deduction room to make the IRA payments effectively non-
taxed. 

All of that planning might be easy to develop and understand – particularly for the 65-year-old 
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client just beginning to grapple with mortality. But once the complicated adjustments are made 
to achieve approximate parity, time begins to change the outcome. Accretion and depletion of 
accounts (and desires) – and the occasional avulsion of sudden large shifts in values – can 
make it necessary to revisit the planning on a regular, and short, cycle. 
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New Secure World 
Sample Trust Language 

Dennis M. Sandoval1 

Distributions from a Retirement Plan at Death 

  

 

1. Dennis is a Fellow of the National Academy of Elder Law Attorneys. He is the only attorney in California 
certified as a Certified Estate Planning, Trust, and Probate Law Specialist; Certified Taxation Law Specialist; 
Certified Elder Law Attorney®; and Accredited Estate Planner®. He has been named a SuperLawyer for a 
decade. He has an LL.M. degree in Tax. He previously served as the Director of Education for the American 
Academy of Estate Planning Attorneys and as a Board member of various legal organizations, including 
the Special Needs Alliance, National Association of Elder Law Attorneys and the National Elder Law 
Foundation, as well as various local and national charitable organizations. Dennis was named a finalist for 
the Christopher and Dana Reeve Foundation’s Best Dad on Wheels competition in 2012, 2013, and 2014.  
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Appendix “A” 
 

Limiting Powers of Appointment Granted to Special Needs Beneficiary 

The Trustee shall distribute the residual Trust Estate among the Heirs at Law descendants of SPECIAL 

NEEDS PERSON who are younger than SPECIAL NEEDS PERSON (or designate other persons or classes of 

individuals who are younger than SPECIAL NEEDS PERSON), and upon any trust terms and conditions, as 

Special Needs Person appoints by any written instrument filed with the Trustee during her lifetime. Such 

writing shall specifically refer to and exercise this limited power of appointment over the Trust Estate. 

This power of appointment shall be exercisable only by SPECIAL NEEDS PERSON. The Trustee may rely 

upon any written instrument that the Trustee, in good faith, believes to comply with the provisions above 

in carrying out the terms of these powers of appointment and shall not be liable for any good faith act in 

reliance upon such written instrument even if for any reason it is later determined to be invalid with 

respect to its purported exercise of these powers of appointment. If the Trustee receives no written 

instrument pursuant to the terms above, the Trustee shall distribute the residual Trust Estate to the Heirs 

at Law of SPECIAL NEEDS PERSON (OR GRANTOR) and shall be conclusively presumed to have acted in 

good faith even if a valid written instrument exercising this power is thereafter discovered.  
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Appendix “B” 
 

Fail Safe Language Relating to Payment of Grantor’s Debts and Expenses Using Trust 
Retirement Assets 

Use of Retirement Assets payable to the Trustee for the payment of debts and expenses of the GRANTOR 

is limited to those payments that can actually be made prior to September 30 of the year after the death 

of GRANTOR or would otherwise not cause the Trust to fail to be a qualified designated beneficiary. 

Notwithstanding the rules otherwise applicable to apportionment, abatement and the payment of debts 

and expenses, Retirement Assets payable to the Trustee shall not be used to pay any of the debts or 

expenses of GRANTOR still outstanding as of September 30 of the year after his or her death or would 

otherwise cause the Trust to lose its qualified designated beneficiary status. 
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Appendix “D” 
 

Fail Safe Language Relating to Payment of Grantor’s Estate Tax Using Trust Retirement 
Assets 

Use of Retirement Assets payable to the Trustee for the payment of Death Taxes is limited to those 

payments that can actually be made prior to September 30 of the year after the death of the GRANTOR 

or would otherwise not cause the Trust to fail to be a qualified designated beneficiary. Notwithstanding 

the rules otherwise applicable to apportionment, abatement and the payment of Estate Taxes, Retirement 

Assets payable to the Trustee shall not be used to pay any Estate Taxes still outstanding as of September 

30 of the year after the death of GRANTOR or thereafter. However, in that case, the Estate Taxes 

attributable and proportionate to such Retirement Assets, to the extent apportionable under the terms 

of the Trust, shall, in the Trustee's discretion, be paid from funds provided by the beneficiary of such 

Retirement Assets or charged against other property or trust distribution receivable by the beneficiary 

(provided that such other property is not otherwise eligible for the Marital Deduction). 
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Appendix “E” 
 

Fail Safe Language Relating to Ultimate Beneficiaries 

If, at any time before full distribution of the Trust Estate, all distribution provisions under the previous 

Article have lapsed and no other disposition of the property is directed under this Trust, the Trust Estate 

shall thereupon be distributed, outright and free of trust, to the Heirs at Law of GRANTOR. 

Notwithstanding the preceding sentence, any Retirements Assets payable to the Trustee and distributable 

under this Article shall only be payable to Heirs at Law who are younger than SPECIAL NEEDS PERSON. 
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Appendix “F” 
 

Fail Safe Language Relating to Charitable Ultimate Beneficiaries 

If, at any time before full distribution of the Trust Estate, all distribution provisions under the previous 

Article have lapsed and no other disposition of the property is directed under this Trust, the Trust Estate 

shall thereupon be distributed, outright and free of trust, one-half to the Heirs at Law of GRANTOR and 

one-half to ABC Charity. Notwithstanding the preceding sentence, any Retirements Assets payable to the 

Trustee and distributable under this Article shall only be payable to Heirs at Law who are younger than 

SPECIAL NEEDS PERSON. 

Further, the distribution to ABC Charity shall not be made from any Retirement Assets payable to the 

Trustee unless such distribution can be made prior to September 30 of the year after the death of 

GRANTOR. If such distribution cannot be made by September 30 of the year after the death of GRANTOR 

and the Trust Estate, excluding Retirement Assets, is insufficient to fulfill the distribution to ABC Charity, 

such distribution shall be reduced to the amount of the Trust Estate, excluding Retirement Assets, is 

available to distribute to ABC Charity. The Retirement Assets shall be distributed to the noncharitable 

Trust beneficiaries designated under this Article. 
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Appendix “G” 
 

Testamentary Special Needs Trust as Alternative 

IF THE ONLY ULTIMATE BENEFCIARY IS A CHARITABLE BENEFICIARY, CONSIDERATION CAN BE MADE TO 
HAVING THE RETIREMENT ASSETS PAYABLE TO A TESTAMENTARY SEPCIAL NEEDS TRUST 

 

Terms of Testamentary Special Needs Trust 

• Drafted as CRAT or CRUT 

• Retirement assets payable to Trustee of Testamentary Charitable Remainder Trust 

• Annuity or Uni-Trust payments are for a period not to exceed 20 years 

• Annuity or Uni-Trust payment are made to Trustee of Special Needs Trust for SPECIAL NEEDS 

PERSON 

• Remainer beneficiary is one or more charities 
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