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A Whole New World - Taxation of Cryptocurrency and other Digital Assets 

Overview: 

The cryptocurrency market cap is estimated at $1 trillion.   Cryptocurrency and other digital 

assets will become more common in a client’s asset mix.   Cryptocurrency and digital assets have 

unique and rapidly changing tax implications, including investors' unfounded belief that 

“anonymous” equates to “tax-free”.  Starting in 2021, Form 1040 contains a specific line item 

question about cryptocurrency ownership and the IRS had identified this as a key area of abuse.  

Attendees will learn:  Types of cryptocurrency and digital assets; Federal income tax, gift tax, 

estate tax, and generation skipping tax consequences of investing, trading and using 

cryptocurrency; novel tax issues; and reporting requirements. 

I. Cryptocurrencies and other Digital Assets 

A. Cryptocurrencies 

1. "Cryptocurrency" is most commonly understood as digital money in the 

form of virtual "tokens" or "coins" that can be used to purchase goods or services or act as an 

alternative to traditional investments. Bitcoin, launched on January 4, 2009, is the original and 

most popular cryptocurrency.  Cryptocurrency is created by computer algorithms hosted on a 

global decentralized network of computers where transactions are stored on the "blockchain" 

database.   Cryptocurrency is stored in a "wallet" accessed either via an app (software wallet), 

stored on a USB device (hardware wallet), or printed on paper with QR codes (paper wallet).  

Cryptocurrency can be spent like money by transferring tokens or “coins" directly to another 

person's wallet, linking a wallet to a debit card, or direct payment at major retailers such as 

Expedia, Microsoft, and Starbucks. Cryptocurrency can be invested like stock by purchasing a 

token at one price and selling at another for a gain or loss. 
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2. Examples of Cryptocurrency include: 

Name Estimated Market 
Capitalization 

September 2022 
Bitcoin (BTC) $377 billion 

Ethereum (ETH) $165 billion 

Tether (USDT) $67 billion 

U.S. Dollar Coin (USDC) $47 billion 

Binance Coin (BNB) $46 billion 

 

B. Digital Assets Beyond Cryptocurrency 

"Digital Assets" are anything created and exchanged on a blockchain.   PWC in Demystifying 

Cryptocurrency and Digital Assets sorts Digital Assets into five (5) broad categories.1 

Digital Assets Definition Uses 
Crypto assets Any digital store of value or medium 

of exchange (currency) that’s stored 
on the blockchain. 

• Investments 
• Payments 
• Creating a coin to 

fund a project 
Stablecoins A type of cryptocurrency designed for 

price stability. Stablecoin prices are 
linked to fiat currencies, commodities 
or other crypto assets. 

• Payments 
• Foreign exchange 
• Cross-border 

payments and 
transfers 

Non-fungible tokens 
(NFTs) 

A token that represents ownership of 
a unique digital item (think a work of 
art, a government ID, a specific unit 
of production). An NFT certifies that 
the holder owns the underlying digital 
asset and can sell, trade or redeem it. 

• Proving your identity 
and granting access 
(to either a virtual or 
physical space) 

• Tokenizing your 
supply chain to track 
inventory movement 
and ownership 

 

 

1 https://www.pwc.com/us/en/tech-effect/emerging-tech/understanding-cryptocurrency-digital-assets.html  

https://www.pwc.com/us/en/tech-effect/emerging-tech/understanding-cryptocurrency-digital-assets.html
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• Ownership of virtual 
items (games, avatars, 
virtual land) 

Central bank digital 
currencies (CBDCs) 

A type of digital asset that represents 
a nation’s fiat currency and is backed 
by its central bank. Not all nations 
issue CBDCs. 

• Payments 
• Cross-border 

payments and 
transfers 

Security tokens Digital assets that meet the definition 
of a security or financial investment, 
like stocks and bonds. 

• Tokenized versions of 
stocks (equity) and 
bonds 

• Tokenized versions of 
real world assets (real 
estate, property, plant, 
and equipment, etc.) 

 

C. Economics of Cryptocurrency 

1. Consider how over time societies have exchange value for goods and 

services, migrating from barter, to precious metals like gold, silver and bronze in the form of 

uniformly sized coins, to government issued paper money backed by the assets of the country 

(e.g. the "gold standard"), to the current "fiat currency" issued by governments where the value 

simply comes from the faith of the users that others will accept that currency.  Cryptocurrency is 

not a "fad".  Instead, it is simply the next evolution of how to exchange an item of value for 

goods and services.  

2. Fiat currency suffers from various perceived flaws that have led to the 

evolution of cryptocurrency.  Fiat currency is issued by a government bank that controls the 

supply of currency and can simply "print money" as needed.  This action reduces the value of the 

fiat currency and is beyond the control of individuals.  Fiat currency is subject to governmental 

seizure, and the use and storage of fiat currency are tracked and easily subject to taxation.  Fiat 

currency is not universal - the fiat currency issued by one government must be exchanged for the 

fiat currency of another government, 
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3. Cryptocurrency has an economic value similar to why precious metals are 

valued – high demand and limited supply.  Just like fiat currencies, individuals perceive value in  

cryptocurrency.  Any cryptocurrency has a limited supply.  The value of  demand for that supply 

is reflected on global exchanges in the same way the value for publicly traded stocks or 

commodities are reflected in a public exchange.   One Bitcoin purchased September 1, 2017 for 

$4,703 had a value of $20,053 on September 1, 2022, or an increase of  426% in five (5) years.  

4. The mainstream acceptance of cryptocurrency is growing at a staggering 

pace.   Deloitte issued a study June 2022 finding that 75% of retailers plan to accept 

cryptocurrencies in the next two years2.  The Motley Fool reported in June 2022 that 56% of 

adult Americans (145 million people) own or have owned cryptocurrency, which is equivalent to 

adult Americans who own stocks.   Of that, 74% purchased cryptocurrency for the first time in 

the past 2 years.  Additionally, 41% of adult Americans who have never owned cryptocurrency 

(46.5 million people) advise they are likely to purchase cryptocurrency in the next year.3 The 

global cryptocurrency market cap is estimated at $1 trillion. Consider that the Trillion Dollar 

Club of companies is incredibly exclusive:  Apple, Amazon, Microsoft, Saudi Aramco, 

Alphabet, and Tesla. 

II. Federal Income Tax Issues 

A. Application of Federal Income Tax 

1. Tax Realization - Sale or Exchange.  Cryptocurrency and Digital Assets 

are generally treated as property for federal income tax purposes, no different than real estate, 

 

 

2 https://www2.deloitte.com/content/dam/Deloitte/us/Documents/technology/us-cons-merchant-getting-ready-for-
crypto.pdf  
3 https://www.fool.com/the-ascent/research/study-americans-cryptocurrency/  

https://www2.deloitte.com/content/dam/Deloitte/us/Documents/technology/us-cons-merchant-getting-ready-for-crypto.pdf
https://www2.deloitte.com/content/dam/Deloitte/us/Documents/technology/us-cons-merchant-getting-ready-for-crypto.pdf
https://www.fool.com/the-ascent/research/study-americans-cryptocurrency/
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stocks, bonds, or tangible property4. Notwithstanding its name,  cryptocurrency is property under 

the US Tax Code, not currency.   A holder of cryptocurrency or Digital Assets will have a tax 

realization event upon (a) selling cryptocurrency, (ii) trading or exchanging cryptocurrencies, or 

(iii) purchasing goods or services with crypto.  The third situation is the most unique in that if a 

taxpayer purchases a $2000.00 computer from Microsoft for cash, there is no realization event to 

the taxpayer.  However, if that same taxpayer purchases a $2000.00 computer from Microsoft 

using Bitcoin with a basis of $500.00, they will experience a gain of $1,500.00 on the purchase 

as the purchase will be a tax realization event. 

2. Capital Gains / Loss.  A taxpayer will realize a gain or loss upon an 

exchange of cryptocurrency or Digital Assets for other property, no different from a sale of real 

estate or shares of Apple. Cryptocurrency or Digital Assets will generally be capital assets of the 

taxpayer (similar to stocks, bonds, and other investment property), triggering capital gain or loss 

on the sale or exchange of the assets under the normal rules for taxation of capital gains and 

losses.  If the cryptocurrency or Digital Asset is held for less than one (1) year the taxpayer will 

report a short-term gain or loss (maximum rate of 37%).  If the cryptocurrency or Digital Asset is 

held for less than one (1) year the taxpayer will report a long-term gain or loss (maximum rate of 

20%). 5  

3. Ordinary Gain/Loss.  Cryptocurrency or Digital Assets would not be a 

capital asset to a taxpayer where they are treated as inventory or where the trade or business of 

 

 

4 See Notice 2014-21, 2014-16 I.R.B. 938 (4/14/2014) and Internal Revenue Service Frequently Asked Questions on 
Virtual Currency Transactions at https://www.irs.gov/individuals/international-taxpayers/frequently-asked-
questions-on-virtual-currency-transactions  
5 Ibid. 

https://www.irs.gov/individuals/international-taxpayers/frequently-asked-questions-on-virtual-currency-transactions
https://www.irs.gov/individuals/international-taxpayers/frequently-asked-questions-on-virtual-currency-transactions
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the taxpayer is the sale of cryptocurrency or Digital Assets.  In those situations, a taxpayer 

generally realizes ordinary gain or loss at the ordinary income tax rates (maximum 37% for 

individuals). 6  

4. Income on Payment. A taxpayer who receives cryptocurrency as payment 

for goods or services must include the fair market value of the virtual currency, measured in U.S. 

dollars, as of the date that the virtual currency was received, in their gross income for the tax 

year.7  Further, the 2021 Infrastructure Investment and Jobs Act Section 80603 changes to 26 

USC §6050I “Returns relating to cash received in trade or business” by providing that (1) any 

person engaging in a trade or business that receives more than $10,000 in cash must file IRS 

Form 8300, and (2) that a digital asset with a value of $10,000 is “cash” that must be reported 

with IRS.8 

5. Income on Mining.  If a taxpayer “mines” cryptocurrency9, the fair market 

value of the cryptocurrency as of the date of receipt is includible in the taxpayer's gross income 

for the year. Further, if an individual taxpayer's “mining” of cryptocurrency constitutes a trade or 

business, the net earnings are subject to the self-employment tax.10 

B. Valuation 

 

 

6 Ibid. 
7 Ibid. 
8 117th Congress (2021-2022): Infrastructure Investment and Jobs Act H.R. 3684, 117th Cong. (2021), 
https://www.congress.gov/bill/117th-congress/house-bill/3684.  
9 A person "mines" a cryptocurrency by solving complex mathematical problems, for which they are rewarded with 
a token or coin of the cryptocurrency. 
10 See Notice 2014-21, 2014-16 I.R.B. 938 (4/14/2014) and Internal Revenue Service Frequently Asked Questions 
on Virtual Currency Transactions at https://www.irs.gov/individuals/international-taxpayers/frequently-asked-
questions-on-virtual-currency-transactions.  
10 Ibid. 
 

https://www.congress.gov/bill/117th-congress/house-bill/3684
https://www.irs.gov/individuals/international-taxpayers/frequently-asked-questions-on-virtual-currency-transactions
https://www.irs.gov/individuals/international-taxpayers/frequently-asked-questions-on-virtual-currency-transactions
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1. Basis.  The basis is the fair market value of the cryptocurrency in U.S. 

dollars as of the date of purchase/acquisition.  Gift and estate tax implications on basis are 

considered in Articles IV and V. 

2. Fair Market Value.  The fair market value of cryptocurrency or Digital 

Assets is measured in U.S. dollars as of the date that it is received.  If a cryptocurrency is listed 

on an exchange and the exchange rate is established by market supply and demand, the fair 

market value of the cryptocurrency is determined by converting the cryptocurrency into U.S. 

dollars (or into another real currency which in turn can be converted into U.S. dollars) at the 

exchange rate, in a reasonable manner that is consistently applied. 11 

3. Determining Basis and Fair Market Value. Historical data for 

cryptocurrencies is publicly available at www.coinmarketcap.com and www.coincodex.com.  

C. Reporting 

1. Return Preparation – 2020 and Forward.  Beginning in 2020 and going 

forward is a question on federal Form 1040 "At any time during [tax year], did you receive, sell, 

send, exchange, or otherwise acquire any financial interest in any virtual currency?".  It is the 

responsibility of the taxpayer to establish that the value used is an accurate representation of the 

cryptocurrency's fair market value. 

2. Information Reporting for Brokers and Digital Assets.  The 2021 

Infrastructure Investment and Jobs Act (H.R. 3684) added a new reporting requirement for 

brokers of Digital Assets in  Section 80603 by modifying 26 USC §6045, “Returns of Brokers” 

and 26 USC §6050I, “Returns relating to cash received in trade or business.”  Beginning January 

 

 

11 Ibid. 

http://www.coinmarketcap.com/
http://www.coincodex.com/
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1, 2023 "The following information is now required to be reported to the IRS and to customers: 

(1) name, address, and phone number of each customer; (2) the gross proceeds from any sale of 

digital assets; and (3) capital gains or losses and whether such capital gains or losses were short-

term (held for one year or less) or long-term (held for more than one year)."12 

3. Form 8300. Effective January 1, 2023, any person engaging in a trade or 

business that receives more than $10,000 in cash or digital assets in one transaction or in two or 

more related transactions, must file IRS Form 8300.  This form requires the filer to report: (1) the 

name, address, and TIN of the person (i) from whom the cash or digital assets was received, (ii) 

on whose behalf the transaction was conducted, (iii) the business that received the cash or digital 

assets the amount of cash or digital assets received; (2) the amount of the transaction; and (3) the 

date and nature of the transaction. 

4. Fraud. A tax return is filed with a declaration of "Under penalties of 

perjury, I declare that I have examined this return and accompanying schedules and statements, 

and to the best of my knowledge and belief, they are true, correct, and complete. Declaration of 

preparer (other than taxpayer) is based on all information of which preparer has any knowledge."  

Any taxpayer who willfully makes and subscribes any return that they do not believe to be true 

and correct as to every material matter, or any tax preparer who willfully aids or assists, 

counsels, or advises the preparation of a return which is fraudulent or is false as to any material 

matter, whether or not such falsity or fraud is with the knowledge or consent of the person 

authorized or required to present such return " shall be guilty of a felony and, upon conviction 

 

 

12  117th Congress (2021-2022): Infrastructure Investment and Jobs Act H.R. 3684, 117th Cong. (2021), 
https://www.congress.gov/bill/117th-congress/house-bill/3684 

https://www.congress.gov/bill/117th-congress/house-bill/3684
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thereof, shall be fined not more than $100,000 ($500,000 in the case of a corporation), or 

imprisoned not more than 3 years, or both, together with the costs of prosecution."13 

III. State Income Tax Issues 

A. State Income Tax.   

1. For those states that assert an income tax, they may or may not fully 

conform to the US Tax Code.  Some states have "rolling conformity", meaning that they 

automatically implement changes to the US Tax Code.  Others have "static conformity", where 

the state tax laws conform to the US Tax Code as of a fixed date.  Others have "selective 

conformity"  where they may incorporate sections of the US Tax Code by reference but 

otherwise have their own statutory schedule.   A practitioner will need to review state-specific 

laws on the income taxation in that state of cryptocurrency and Digital Assets.   

B. State Sales and Use Tax 

1. Most states have not issued guidance on the sales and use tax of 

cryptocurrency and Digital Assets.  For those that have, treatment is divided between non-

taxable and being a cash equivalent.  

IV. Gift Tax Issues 

A. Taxable Gift 

1. 26 USC § 2503 defines “taxable gifts” as the total amount of gifts made 

during the calendar year, less certain exclusions (such as the annual gift tax exclusion described 

in 26 USC § 2503 (b)) and deductions (such as charitable gifts described in 26 U.S. Code § 

 

 

13 26 USC § 7206. 
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2522)). Cryptocurrency and Digital Assets are property and the gift of that property will be 

deemed a "taxable gift". 

B. Valuation 

1. Basis.  26 USC § 1015 "Basis of property acquired by gifts and transfers 

in trust" generally provides that in the event of a taxable gift, the basis in the hands of the donee 

is the same as the basis in the hands of the donor.  The basis is donee's fair market value of the 

cryptocurrency in U.S. dollars as of the date of purchase/acquisition. 14 

2. Fair Market Value.  The fair market value of cryptocurrency or Digital 

Assets is measured in U.S. dollars as of the date it is received.  If a cryptocurrency is listed on an 

exchange and the exchange rate is established by market supply and demand, the fair market 

value of the cryptocurrency is determined by converting the cryptocurrency into U.S. dollars (or 

into another real currency which in turn can be converted into U.S. dollars) at the exchange rate, 

in a reasonable manner that is consistently applied. 15  For gift tax purposes, taxpayers should 

value the gift in the same manner as other gifts of property in accordance with 26 CFR §§ 

25.2511-1 - 25.2518-3.  For example, if the cryptocurrency is listed on an exchange, the value 

would be the same as a publicly traded stock i.e. the average of the high and the low for that day.       

C. Reporting and Taxation 

 

 

14 Although no guidance has been released, commentators suggest that the new Form 8300 requirements will not 
apply to gifts as the statute refers to receiving more than $10,000 in cash or digital assets in a trade or business 
transaction.  However, normal gift tax reporting requirements will apply to gifts of cryptocurrency and Digital 
Assets. 
15 See Notice 2014-21, 2014-16 I.R.B. 938 (4/14/2014) and Internal Revenue Service Frequently Asked Questions 
on Virtual Currency Transactions at https://www.irs.gov/individuals/international-taxpayers/frequently-asked-
questions-on-virtual-currency-transactions. 

https://www.irs.gov/individuals/international-taxpayers/frequently-asked-questions-on-virtual-currency-transactions
https://www.irs.gov/individuals/international-taxpayers/frequently-asked-questions-on-virtual-currency-transactions
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1. Reporting Form 709.  Gifts of cryptocurrency and Digital Assets over 

$16,000 per donor per donee (the annual gift tax exclusion amount set forth in  26 USC § 2503 

(b)) must be reported on a timely filed Form 709 – Gift Tax Return.  The Form 709 will be due 

April 15 of the year following the year of the gift. 

2. Gift Taxation.  If the value of the gift of cryptocurrency and Digital Assets 

exceeds the taxpayer's lifetime exemption from federal gift taxes (currently $12,060,000), gift 

tax will be due at a rate of 40%.  Given the volatile and sky-rocketing valuations of 

cryptocurrency and Digital Assets, practitioners should consider that the current high taxpayer's 

lifetime exemption from federal gift taxes of $12,060,000 is scheduled to be reduced by 50% in 

2026 to approximately $6,000,000.  There is a limited window of opportunity to engage in the 

gifting of cryptocurrency and Digital Assets to trusts or other taxpayers in 2023 – 2025.  Recall 

that the true tax value of gifting is not the gift itself, as each dollar of the lifetime exemption 

from federal gift taxes used reduces the amount of the taxpayers exemption from federal gift 

taxes.  Instead, the true tax value of a gift is that the appreciation in the value of the gifted assets 

after the date of the gift is excluded from the taxpayer's taxable estate.    

3. Generation Skipping Taxation.   Each taxpayer presently has a generation 

skipping tax exemption amount of $12,060,000.  Like the gift tax exemption amount, the 

generation skipping tax exemption amount is scheduled to be reduced by 50% in 2026 to 

approximately $6,000,000.   A gift to a trust to which the grantor's generation skipping tax 

exemption amount is applied can shield the assets in the trust from being subject to estate tax at 

both the grantor's death and the death of each succeeding generation.    Given the sky-rocketing 

valuations of cryptocurrency and Digital Assets, practitioners should consider creating 

generation skipping tax exempt trusts to hold gifted assets. Given the volatility of value  
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cryptocurrency and Digital Assets, practitioners should consider creating generation skipping tax 

exempt trusts to hold gifted assets. 

V. Estate Tax Issues 

A. Taxation 

1. Gross Estate Inclusion.  26 USC § 2031 "The value of the gross estate of 

the decedent shall be determined by including to the extent provided for in this part, the value at 

the time of his death of all property, real or personal, tangible or intangible, wherever situated."  

Any cryptocurrency and Digital Assets in which a decedent has an interest at death will be part 

of the decedent's gross estate.  The anonymous nature of these assets that makes them attractive 

to investors creates two specific risks at death.  First, how will a Personal Representative know 

that the decedent had an interest in cryptocurrency and Digital Assets?    While this risk will be 

mitigated via that Form 8300, described in Article II(C), practitioners need to specifically 

question clients about these assets.  Second, failure to report these assets that an executor or their 

representative "should have been aware of" on an Estate Tax Return, Form 706, creates a risk of 

fraud as described above.  

2. Generation Skipping Tax.  26 USC § 2601 imposes a tax, separate from 

the estate tax, " on every generation skipping transfer (within the meaning of subchapter B)."  A 

generation skipping transfer is defined in 26 USC §§ 2601 -2613 to include any  "taxable 

distribution", "taxable termination", and "direct skip". Each taxpayer has an exemption from 

generation-skipping taxes of $12,060,000, subject to any lifetime use of the generation skipping 

tax exemption amount and the planned reduction of the generation skipping tax exemption 

amount to approximately $6,000,000 in 2026.   Any cryptocurrency and Digital Assets in which 
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a decedent has an interest at death that are distributed as a taxable distribution, taxable 

termination, or direct skip will be subject to the generation skipping tax.    

3. Basis.  26 USC § 1014 " Basis of property acquired from a decedent " 

generally provides that the basis of property acquired from a decedent is the fair market value of 

the property at the date of the decedent’s death.  Beneficiaries of inherited cryptocurrency and 

Digital Assets will enjoy a cost basis step-up  in the same manner as inheritances of real estate, 

stocks, or other properties.    Beneficiaries can use the cost basis step-up in determining their 

own capital gains or losses as described in Article II above.   

4. Valuation.  The value of cryptocurrency and Digital Assets for purposes of 

determining a decedent's gross estate as well as the beneficiaries' basis will be the fair market 

value of the cryptocurrency and Digital Assets in U.S. dollars as of the date of death. For 

valuation tax purposes, taxpayers should value the cryptocurrency or Digital Assets in the same 

manner of other property of the decedent in accordance with 26 CFR §§ 20.2031-0 - 20.2046-1. 

B. Reporting  

1. Reporting Form 709.  A decedent's federal estate tax return is due nine (9) 

months after death.  The time to file the Form 709 can be extended automatically by six (6) 

months, but any estate tax or generation skipping tax payment is due nine (9) months after death. 

Given the possible complication is locating, valuing, and transferring cryptocurrency and Digital 

Assets, practitioners should begin the process of determining the extent and location of  

cryptocurrency and Digital Assets early in the estate administration process.  

2. Alternate Valuation.  The value of cryptocurrency and Digital Assets is 

extremely volatile.  The value of cryptocurrency and Digital Assets could drop substantially 

between date of death and nine (9) month after death.  26 USC § 2032 "Alternate valuation" 
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provides that an executor may elect to value the decedent's gross estate at six (6) months after 

date of death where doing so will decrease the value of the gross estate and reduce the tax 

imposed on the gross estate. If alternate valuation is elected, the alternate value will be: "(1) In 

the case of property distributed, sold, exchanged, or otherwise disposed of, within 6 months after 

the decedent’s death such property shall be valued as of the date of distribution, sale, exchange, 

or other disposition.  (2) In the case of property not distributed, sold, exchanged, or otherwise 

disposed of, within 6 months after the decedent’s death such property shall be valued as of the 

date 6 months after the decedent’s death."  Executors of taxable estates with cryptocurrency or 

Digital Assets should consider the value of the gross estate at the date of death and six (6) 

months after the date of death to minimize tax due if there has been a dramatic shift in value. 

3. Reporting Basis to Beneficiaries – Form 8971.  26 USC § 1014(f)  "Basis 

must be consistent with estate tax return" requires that the basis of property acquired from a 

decedent be consistent with the property's basis as reported on the decedent's estate tax return. To 

ensure this, executors of a taxable estate are required to file Form 8971 within 30 days after the 

date on which Form 706 is filed.    Executors must prepare a schedule to Form 8971 for the 

assets passing to each beneficiary that identifies the basis of the property being distributed to the 

beneficiaries.   Recipients of cryptocurrency and Digital Assets should maintain this for their 

records for later sale or exchange of those assets as described in Section II above. 

VI. Legislative Issues 

A. Tax Avoidance 

1. There is a common and false unfounded belief that the purchase, sale, 

exchange, or use of cryptocurrency or Digital Assets is not subject to taxation because the 

ownership and use of these assets are "anonymous".  This is simply not true.  The federal income 
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tax is assessed on all sales and exchange of property and all accretions of income.  The fact that a 

1099 or other tax reporting form is not issued by a party does not change the character of income 

or the need to report income.  

2. In March 2022 CoinLedger released The State of Cryptocurrency Tax 

Reporting in 202216.  The report found that while more than 50% of crypto investors pay taxes, 

almost 25% of non-taxpayers were aware that  cryptocurrency or Digital Assets are subject to 

tax, and almost 25% of non-taxpayers didn't know how to report taxes on their cryptocurrency or 

Digital Assets.  Ignorance of the law is not a defense and intentional or unintentional 

underreporting will lead to significant interest and penalties for these taxpayers on top of the tax 

amount. 

B. Enforcement 

1. The IRS just received $80 billion from Congress with the authority to hire 

tens of thousands of new employees to assist with enforcement of the Tax Code and collections 

on amounts due.17    The IRS has indicated that enforcement around cryptocurrency or Digital 

Assets, including enforcement of the new requirements under 2021 Infrastructure Investment and 

Jobs Act (H.R. 3684) described in Article II above. 

 

 

16 The State of Cryptocurrency Tax Reporting in 2022 date published, https://coinledger.io/annual-crypto-tax-report  
17 117th Congress (2021-2022): Inflation Reductions Act of 2022 H.R. 5376, 117th Cong. (2022), 
https://www.congress.gov/bill/117th-congress/house-bill/5376/text/rh  

https://coinledger.io/annual-crypto-tax-report
https://www.congress.gov/bill/117th-congress/house-bill/5376/text/rh
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	1. Basis.  The basis is the fair market value of the cryptocurrency in U.S. dollars as of the date of purchase/acquisition.  Gift and estate tax implications on basis are considered in Articles IV and V.
	2. Fair Market Value.  The fair market value of cryptocurrency or Digital Assets is measured in U.S. dollars as of the date that it is received.  If a cryptocurrency is listed on an exchange and the exchange rate is established by market supply and de...
	3. Determining Basis and Fair Market Value. Historical data for cryptocurrencies is publicly available at www.coinmarketcap.com and www.coincodex.com.

	C. Reporting
	1. Return Preparation – 2020 and Forward.  Beginning in 2020 and going forward is a question on federal Form 1040 "At any time during [tax year], did you receive, sell, send, exchange, or otherwise acquire any financial interest in any virtual currenc...
	2. Information Reporting for Brokers and Digital Assets.  The 2021 Infrastructure Investment and Jobs Act (H.R. 3684) added a new reporting requirement for brokers of Digital Assets in  Section 80603 by modifying 26 USC §6045, “Returns of Brokers” and...
	3. Form 8300. Effective January 1, 2023, any person engaging in a trade or business that receives more than $10,000 in cash or digital assets in one transaction or in two or more related transactions, must file IRS Form 8300.  This form requires the f...
	4. Fraud. A tax return is filed with a declaration of "Under penalties of perjury, I declare that I have examined this return and accompanying schedules and statements, and to the best of my knowledge and belief, they are true, correct, and complete. ...


	III. State Income Tax Issues
	A. State Income Tax.
	1. For those states that assert an income tax, they may or may not fully conform to the US Tax Code.  Some states have "rolling conformity", meaning that they automatically implement changes to the US Tax Code.  Others have "static conformity", where ...

	B. State Sales and Use Tax
	1. Most states have not issued guidance on the sales and use tax of cryptocurrency and Digital Assets.  For those that have, treatment is divided between non-taxable and being a cash equivalent.


	IV. Gift Tax Issues
	A. Taxable Gift
	1. 26 USC § 2503 defines “taxable gifts” as the total amount of gifts made during the calendar year, less certain exclusions (such as the annual gift tax exclusion described in 26 USC § 2503 (b)) and deductions (such as charitable gifts described in 2...

	B. Valuation
	1. Basis.  26 USC § 1015 "Basis of property acquired by gifts and transfers in trust" generally provides that in the event of a taxable gift, the basis in the hands of the donee is the same as the basis in the hands of the donor.  The basis is donee's...
	2. Fair Market Value.  The fair market value of cryptocurrency or Digital Assets is measured in U.S. dollars as of the date it is received.  If a cryptocurrency is listed on an exchange and the exchange rate is established by market supply and demand,...

	C. Reporting and Taxation
	1. Reporting Form 709.  Gifts of cryptocurrency and Digital Assets over $16,000 per donor per donee (the annual gift tax exclusion amount set forth in  26 USC § 2503 (b)) must be reported on a timely filed Form 709 – Gift Tax Return.  The Form 709 wil...
	2. Gift Taxation.  If the value of the gift of cryptocurrency and Digital Assets exceeds the taxpayer's lifetime exemption from federal gift taxes (currently $12,060,000), gift tax will be due at a rate of 40%.  Given the volatile and sky-rocketing va...
	3. Generation Skipping Taxation.   Each taxpayer presently has a generation skipping tax exemption amount of $12,060,000.  Like the gift tax exemption amount, the generation skipping tax exemption amount is scheduled to be reduced by 50% in 2026 to ap...


	V. Estate Tax Issues
	A. Taxation
	1. Gross Estate Inclusion.  26 USC § 2031 "The value of the gross estate of the decedent shall be determined by including to the extent provided for in this part, the value at the time of his death of all property, real or personal, tangible or intang...
	2. Generation Skipping Tax.  26 USC § 2601 imposes a tax, separate from the estate tax, " on every generation skipping transfer (within the meaning of subchapter B)."  A generation skipping transfer is defined in 26 USC §§ 2601 -2613 to include any  "...
	3. Basis.  26 USC § 1014 " Basis of property acquired from a decedent " generally provides that the basis of property acquired from a decedent is the fair market value of the property at the date of the decedent’s death.  Beneficiaries of inherited cr...
	4. Valuation.  The value of cryptocurrency and Digital Assets for purposes of determining a decedent's gross estate as well as the beneficiaries' basis will be the fair market value of the cryptocurrency and Digital Assets in U.S. dollars as of the da...

	B. Reporting
	1. Reporting Form 709.  A decedent's federal estate tax return is due nine (9) months after death.  The time to file the Form 709 can be extended automatically by six (6) months, but any estate tax or generation skipping tax payment is due nine (9) mo...
	2. Alternate Valuation.  The value of cryptocurrency and Digital Assets is extremely volatile.  The value of cryptocurrency and Digital Assets could drop substantially between date of death and nine (9) month after death.  26 USC § 2032 "Alternate val...
	3. Reporting Basis to Beneficiaries – Form 8971.  26 USC § 1014(f)  "Basis must be consistent with estate tax return" requires that the basis of property acquired from a decedent be consistent with the property's basis as reported on the decedent's es...


	VI. Legislative Issues
	A. Tax Avoidance
	1. There is a common and false unfounded belief that the purchase, sale, exchange, or use of cryptocurrency or Digital Assets is not subject to taxation because the ownership and use of these assets are "anonymous".  This is simply not true.  The fede...
	2. In March 2022 CoinLedger released The State of Cryptocurrency Tax Reporting in 202215F .  The report found that while more than 50% of crypto investors pay taxes, almost 25% of non-taxpayers were aware that  cryptocurrency or Digital Assets are sub...

	B. Enforcement
	1. The IRS just received $80 billion from Congress with the authority to hire tens of thousands of new employees to assist with enforcement of the Tax Code and collections on amounts due.16F     The IRS has indicated that enforcement around cryptocurr...



