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Rev. Proc. 2022-32

 IRS now allows executors up to 5 years after decedent’s death 
to file 706 electing portability, but still only if no return was 
otherwise required because the estate was under the filing 
threshold.

 REMEMBER: IRS is charging for closing letters now too
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Hall v. Commissioner of Internal Revenue

 Beneficiary of two trusts

 Received dividends and capital gains from each and received K-1s

 Hall failed to file a timely returns and pay taxes

 Issues was taxability

 SSA created the trust by assigning a SSN

 SSA beneficiary and as a result no taxes

 Hall failed to prove a trust was actually formed
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Holding: A SSN alone will not prove a trust exists
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+ Estate of Anthony K. Washington v. Commissioner 
of Internal Revenue

 Decedent had unpaid taxes for 2008, 2009, 2010, 2014 and 2015
 Died November 2015

 During divorce Marital Settlement Agreement
 Waived right to retirement accounts
 Ex-wife beneficiary of life insurance so long as he was employed and

would not encumber it
 Not part of divorce decree

 Prior to death – Installment Agreement for 2008, 2009 and 2010
 Died at death of Washington

 Ex-wife as PR filed taxes for 2014 and 2015 but did not pay tax
due
 Outstanding total balance $189,593
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+ Estate of Anthony K. Washington v. Commissioner 
of Internal Revenue

 Hearing requested

 Estate submitted OIC
 Identified $34,570 in assets and offered $10,000 to settle

 Rejected – there was a 401k with a balance of $148,000 and allowable expenses did not reduce
collectability

 Hearing held
 No challenge to amount due just argued erroneous rejection due to allowance expenses

 New OIC increased to $23,990
 Claimed $230,768 in debts which included $100,000 judgement to ex-wife

 Hearing
 $212,267 and $91,355 worth of expenses took priority = reasonable collection potential of $120,912.
 Did not recognize judgement

 Decree only issued divorce and retained jurisdiction for entry of appropriate retirement order
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Holding: Divorce Decree not a judgement because it failed to 
provide for a recovery of specific property or certain

+ Andrew McNulty and Donna McNulty v. 
Commissioner of Internal Revenue 

 Wife established self-directed IRA and formed a single member LLC

 Funded IRA through direct transfers from two retirement accounts
 Instructed custodian to use her funds to purchase membership interests in LLC, which it did on

three occasions via transfer of the purchase price from the IRA to LLC.
 Wife, as , as the LLC’s manager, used the funds in LLC to purchase AE coins, which were shipped

to her residence where they were stored in a safe

 IRC §408 - trust created or organized for the exclusive benefit of an individual or his
beneficiaries provided it meets certain enumerated requirements
 IRA administered by a trustee that acts as a fiduciary

 Owner of a self-directed IRA is entitled to direct how her IRA assets are invested, and may
invest in a single-member LLC; however, an IRA owner cannot have unfettered command
over the assets without tax consequences.
 Custodian or trustee - manage the disposition of property, maintain custody of the assets and the

required records, and process transactions involving assets.
 Owner may act as a conduit or agent BUT cannot have constructive or actual receipt of the assets
 Donna had control over the AE coins and was free to use them in any way she chose
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Holding: Control over assets purchased from self-directed IRA is a 
taxable distribution
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+ Louis P. Smaldino v. Commissioner of 
Internal Revenue

 Owned numerous rental properties in LLC held by Family Trust
 Member has an economic interest and right to participate in the LLC’s affairs
 Assignee is a person who is assigned all or part of a Member’s economic interest but lacks other rights

afforded to Members.

 Transferred roughly 8% of the LLC class B member interests to Dynasty 
Trust for the benefit of his children and grandchildren.

 Transferred about 41% of the LLC class B member interests to his wife, 
who purportedly retransferred them to the Dynasty Trust the next day. 

 The LLC’s operating agreement was never amended to account for any 
transfer of units to wife; however, Exhibit A was amended to reflect that 
the Dynasty Trust held a 49% ownership interest in the LLC and the 
remaining 51% held by the Family Trust

 Gift tax return – IRS found deficiency of $1,154,000
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Holding: Substance of transaction, and not form, determines tax
implications

+ Estate of Marion Levine, deceased, Robert L. Larson, Personal 
Representative v. Commissioner of Internal Revenue

 Long Fact Pattern (and Opinion)

 Basically – Agreement specifically excluded rights to policy 
aside from payback
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Holding: Intergenerational family split-dollar life 
insurance works

+ Oakbrook Land Holdings, Hewitt, and others – Circuits split over 
how to divide proceeds from an involuntary termination of 
easement property

 The 6th and 11th Circuits split over the validity of Regs. that require, if a 
conservation easement is terminated involuntarily (usually because of 
fire or eminent domain), the proceeds be divided between the donor 
and the donee solely in proportion to their respective shares (based on 
the original gift) of the value of the property on the date of termination. 
Specifically, the regs do not let the donor receive full repayment of the 
value of the donor’s post-gift improvements to the property.

 The 6th Circuit (Oakbrook Land Holdings) and the Tax Court held that 
the regs complied with the Administrative Procedure Act.

 The 11th Circuit (Hewitt) held that the regs did not comply with the 
Administrative Procedure Act and were invalid.

 The Tax Court follows Hewitt in cases appealable to the 11th Circuit, but 
not if the impermissible adjustment in the proceeds relates to 
something other than post-contribution improvements.
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Holding: IRS must respond to all comments consistent with
Administrative Proceedings Act
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SECURE Act

 Setting Every Community Up for Retirement Enhancement 
Act

 Enacted Dec. 20, 2019. Effective January 1, 2020

 Eliminated Stretch IRA for most beneficiaries

 New 10-year rule 
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Basic Concepts

 Required Beginning Date (RBD)
 The April 1st deadline is referred to as the participant’s Required

Beginning Date (RBD).
 RBD age was 70 ½ but is now age 72.
 Securing a Strong Retirement Act of 2022 (“SECURE 2.0”), H.R.

2954, extends RBD from 72 to 75 over a period of time.

 Required Minimum Distribution (RMD)
 How much needs to be taken in a year

 Excise Tax – 50% of RMD

 10% penalty if taken prior to 59 ½ without exception
 certain caps, disability, first home purchases, health insurance

premiums for unemployed individuals, birth or adoption expenses,
etc.
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RMD Calculations

Joint Life and Last 
Survivor Table

Uniform Lifetime 
Table

Single Life Table

Used to determine RMDs for 
participant’s
retirement account if participant’s 
spouse
is sole designated beneficiary and 
is more
than 10 years younger than 
participant.

Used to determine RMDs for all 
other
participants’ accounts.

Used to determine RMDs for
beneficiaries.

Life expectancy is “recalculated” 
each year.

Life expectancy is “recalculated” 
each year and is based on joint 
life expectancy of participant &
hypothetical 10-year younger 
person.

Life expectancy is not 
“recalculated” except in the case 
of a surviving
spouse.
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To be used for RMDs after January 1, 2022
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+
SECURE Act Changed it all…

 Non-Designated Beneficiaries: 5-year rule or Ghost Life 
Expectancy rule

 Eligible Designated Beneficiary: Stretch rule
 Surviving Spouse.

 Minor Child of the Participant (limited stretch).

 Disabled Individual.

 Chronically Ill Individual

 Individual no “more than 10 years younger” than Participant

 Designated Beneficiary (all other individuals or qual. trust): 
10-year rule
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New RMD Rule

Decedent Died prior to RBD No annual or periodic distributions
required.
Entire balance must be distributed by
end of 10-year period.

Decedent died after RBF RMDs must be taken in calendar years
1-9 following year of participant’s
death.
RMDs calculated based on DB’s life
expectancy and participant’s
hypothetical life expectancy using
Single Life Table (whichever is longer).

Hook Law Center, P.C.  ©2022

14

+
Surviving Spouses

 Pre-SECURE – accumulation trust could use survivor’s life 
expectancy

 Post-SECURE – appeared that only (i) conduit trust; or (ii) 
accumulation trust for chronically ill or disabled SS as of 
participant’s death.
 PROPOSED REGULATIONS: may be possible for accumulation

trust for surviving spouse who is not chronically ill or disabled to
qualify for stretch if all countable beneficiaries of the trust are
EDBs.
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+
Minor Children

 Age of Majority under Proposed Regs = 21

 When EDB status ends, the child becomes subject to the 10-
year distribution rule. 
 Annual RMDs continue based on the child’s life expectancy, with 

distribution of the entire account balance required by the end of 
the calendar year containing the child’s 31st birthday.

 10-year distribution rule applies from date of child’s death if died 
before age 31.
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Disabled or Chronically Ill

Disabled (18 or 
older)

“Unable to engage in any substantial gainful
activity by reason of... physical or mental
impairment... expected to result in death or to be of
long-continued and indefinite duration.”

Disabled (under 18) “Physical or mental impairment that results in
marked and severe functional limitations...
expected to result in death or to be be of long-
continued and indefinite duration.”

Chronically Ill Unable to perform at least two activities of daily
living or have sever cognitive impairment.
• Inability to perform “activities of daily living” (ADLs) must be of
indefinite duration.
• ADLs: eating, toileting, transferring, bathing, dressing,
continence.
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Must apply at time of death to get lifetime stretch
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Disabled or Chronically Ill

 “Plan administrator” must be provided with documentation of 
beneficiary’s disability or chronic illness by October 31 of the 
year following the year of the participant’s death.
 Proposed Regulations are silent on what constitutes sufficient 

documentation.
 For chronically ill, documentation must include certification from a 

“licensed health care practitioner.”

 ACTEC comments request:
 Alternative method for determining & documenting disability for 

adult beneficiaries
 Clarification of methods for substantiating disability for minor 

beneficiaries
 Extended deadline (e.g., age 21) for providing proof of minor’s 

disability
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Individual not 10 Years Younger

 Based on age (not calendar year)
 Different than for determining when spouse is ten years younger 

than the participant

 Death before RBD: RMDs based on the life expectancy of the 
EDB, however, if permitted by the plan, the EDB can elect the 
10-year rule instead.

 Death after RBD: RMDs based on the life expectancy of the 
EDB or the participant, whichever is longer.
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Death of EDB

 New Rule: 10 years after EDB’s death
 No more “step in the shoes” rule – cannot take RMD based on EDB’s

remaining life

 RMDs must continue in calendar years 1-9 following year of
EDB’s death based on EDB’s remaining life expectancy.

 The new “outer limit” rule applies to beneficiary who dies after
Jan. 1, 2020, even if participant died pre-SECURE (retroactive
application).
 If EDB older than the participant and participant died after RBD, the

entire account balance must be distributed no later than the final year
of the EDB's life expectancy regardless of whether such EDB is alive
or dead.

 If EDB is Surviving Spouse and Surviving Spouse dies before the end
of calendar year when participant would have turned 72, then
beneficiary is treated as if SS was the participant.
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Multiple Beneficiaries of Single 
Account
 Default Rules: No DB if beneficiaries are not all individuals or qualifying see-through trusts.

 If beneficiaries are all individuals or qualifying see-through trusts:

 Pre-SECURE: RMDs based on life expectancy of oldest beneficiary.

 Post-SECURE: If beneficiaries are all DBs or trusts that qualify as DBs, 10-year distribution rule applies.

 If participant dies after her RBD, RMDs still must be taken in calendar years 1-9 following the year of the
participant’s death in the same manner as before over older DB’s life expectancy.

 Modifications to the Default Rules:
 Separate account rule: establish separate inherited IRA accounts by end of year following year of

participant’s death, so that each separate account is a DB or EDB

 If each individual DB’s share or EDB’s share is transferred into separate account by Dec. 31 of year
following year of the participant’s death, the DB or EDB can use the rule that applies to it when
calculating RMDs.

 Separate share rule does not apply to trusts (except for AMBTs).

 Life expectancy for EDBs, 10-year rule for DBs.

 Remove beneficiaries via cash-out or qualified disclaimer prior to Sept. 30th of the year
following the year of the participant’s death.
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+
Multiple Beneficiaries of a Trust

 Pre-SECURE: Since 2002, regulations have provided that
separate account rules are not available to beneficiaries of a
trust with respect to the trust’s interest in the participant’s
benefits.

 Post-SECURE: Proposed Regulations carry forward this
concept.
 Separate share rule does not apply to multiple beneficiaries of a

trust designated as retirement account beneficiary unless
applicable multi-beneficiary trust (“AMBT”).
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Trusts as EDB or DB

 We finally have definitions!

 “See-Through” Trust - If the trust…
 Is “designated as the beneficiary of a [participant] under a plan”; and
 Meets the four requirements of Prop. Reg. § 1.401(a)(9)-4(f)(2) (see next slide);
 …the underlying trust beneficiaries (not the trust itself) treated as designated 

beneficiaries of the retirement account.

 Conduit Trust - All RMDs and any additional IRA withdrawals are 
immediately paid to trust beneficiary for life of beneficiary. No 
retirement benefits accumulate in trust.

 Accumulation Trust - RMDs and any additional IRA distributions may be 
accumulated or held in the trust. May accumulate only for benefit of 
Designated Beneficiaries (individuals).

 NOT ALL SEE-THROUGH TRUSTS QUALIFY AS DBs.
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Qualifying Trust Requirements

 Requirements
 Valid under State law.

 Irrevocable (or becomes so upon participant’s death).

 Certain documentation to plan administrator by Oct. 31st after year of death 
(copy of trust).

 All trust beneficiaries who have a beneficial interest in retirement benefits held 
by the trust must be identifiable fromthe trust instrument.

 RMDs are based on whichever distribution rule applies to the individual 
trust beneficiaries—either:
 10-year distribution rule (RMDs required in calendar years 1-9 following year 

of participant’s death if participant died after her RMD); or

 Lifetime stretch rules (if countable beneficiaries are all EDBs).

 If the trust does not satisfy these four requirements, or all countable 
trust beneficiaries are individuals: 5-year or “ghost” rule.
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+
Beneficiaries under Proposed 
Regulations

 Adopts a Tier System:
 First-Tier Beneficiaries: Current Beneficiaries of a trust at death of 

plan participant and any additional beneficiaries who can receive 
trust property prior to the death of current beneficiaries.

 Second-Tier Beneficiaries: Secondary beneficiaries who receive 
trust property at death of all First Tier Beneficiaries.

 Under the Proposed Regulations, any beneficiary who 
COULD receive amounts from the trust SOLELY because of 
the death of a Second-Tier Beneficiary is not counted.
 No more “mere potential successor” beneficiaries
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Conduit Trusts

 Conduit Trust
 All Secondary Beneficiaries are ignored to determine countable 

beneficiaries

 If beneficiary is EDB: life expectancy treatment 

 If beneficiary is DB: 10-year rule

 Expressly recognizes conduit trust can have more than one 
beneficiary
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Accumulation Trusts

 Accumulation Trust

 Qualifying Accumulation Trust: All trust beneficiaries with a
beneficial interest in the retirement benefits (i.e., First-Tier and
Second-Tier Beneficiaries“) must be identifiable individuals
(DBs).

 New Rule: If all DBS or mix of DBs and EDBS (unless AMBT), 10-
year rule applies.

 If participant died after RBD, RMDs required in calendar years 1-
9 following the year of the participant’s death based on age of 
oldest countable beneficiary or participant if younger.

 If all are EDBS, then life expectancy rules apply
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+
Two Types of AMBTS

 Adopted a Newly defined term: “Applicable Multi-Beneficiary Trust” (“AMBT”) - trust has more than one 
beneficiary.
 All countable beneficiaries are DBs.

 At least one beneficiary is a disabled or chronically ill individual.

 Can get stretch treatment for an accumulation trust for disabled or chronically ill beneficiary

 Type I AMBT
 AMBT with at least one disabled or chronically ill beneficiary and all other beneficiaries must be DBs.

 Upon participant’s death, per trust terms, divided immediately into separate trusts for each beneficiary.

 Presumably, each separate trust analyzed separately for purposes of the RMD rules.

 Type II AMBT
 Under trust terms, only one or more disabled or chronically ill individuals are entitled to trust benefits during their lifetime.

 No other individual has any right to the participant’s retirement plan benefits until the death of all such disabled or 
chronically ill beneficiaries.

 After the death of the of the disabled or chronically ill beneficiary, all countable secondary beneficiaries must be 
individuals.

 Secondary beneficiaries ignored for purposes of determining RMDs during disabled or chronically ill beneficiaries’ 
lifetimes.

 Note: Senate version of SECURE 2.0 allows charity to be secondary beneficiary of Type II AMBT.
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Age 31 Trust

 If trust instrument requires complete distribution of the 
retirement benefits to a First-Tier Beneficiary by the earlier 
of…
 the end of the calendar in which that individual attains the age of 

31; or

 the end of the year after the year of the participant’s death;

…all secondary beneficiaries are disregarded for purposes of 
testing whether trust has only DBs or EDBs.
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Minor Children in Trust with DBs

 If participant’s minor child is one of several First-Tier
Beneficiaries, the participant is treated as having an EDB
even if the trust has other countable First-Tier DBs who are
not EDBs.

 Result: life expectancy payout based on oldest DB of the 
trust.
 May or may not be the minor child EDB

 Retirement account benefits must be distributed from the 
retirement plan (but not necessarily from the trust) within 10 
years of when the oldest minor child beneficiary reaches age 
21 (or 10 years after death)
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+
IRS Notice 2022-53

 October 7, 2022

 Identifies RMD requirements in Proposed Regs
 2021 and 2022

 Will not impose excise tax for 2021 distributions

 Final Regulations effective 2023
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