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Tax Update: 2022 
Shannon A. Laymon-Pecoraro, CELA 

 

I. Proposed SECURE Act Regulations 

On February 24, 2022, the Internal Revenue Service (“IRS”) issued proposed regulations 

to address various issues in light of the exactment of the Setting Every Community Up for 

Retirement Enhancement Act of 2019 (SECURE Act)1. Under the proposed regulations, 

practitioners must now analyze whether an annual RMD is necessary and when the account must 

be fully exhausted, regardless of the annual distributions. For this analysis, practitioners must 

determine (1) whether the decedent died before or after his required beginning date (“RBD”), (2) 

the category of the beneficiary, and (3) the beneficiary’s life expectancy.  

If the decedent died before his RBD, there is no required RMD for any beneficiary in the 

year of death, however, an eligible designated beneficiary (EDB)2 will be required to take an 

annual distribution in the years following the decedent’s death, with such annual distribution based 

off the life expectancy of the EDB.3 Regular designated beneficiaries will be required to fully 

exhaust the account in the tenth (10th) year following the decedent’s death, and non-designated 

beneficiaries will be required to fully exhaust the account in the (5th) year following the decedent’s 

death. For the most part, the account inherited by an EDB will be required to be fully depleted 

within ten (10) years of the EDB’s death, provided that that comes earlier than the final year of the 

 
1 See 87 FR 10504. 
 
2 The SECURE Act set forth exemptions to the ten-year rule. These exempt categories are known as “eligible designated beneficiaries”.  These 
EDBs include a participant’s surviving spouse, minor children, a disabled or chronically ill individual, and an individual not more than 10 years 
younger than the decedent. 
 
3 Prop. Reg. § 1.401(a)(9)-5(e). 
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life expectancy payout; however, in the case of a minor child, the account must be depleted within 

ten (10) years of the earlier of the child’s death or the child’s 21st birthday. 4 

If the decedent died after his RBD, every beneficiary is required to take an RMD if not 

taken by the decedent prior to death.5 Thereafter, the account shall be distributed “as least as 

rapidly as under the method of distributions… as of the date of his death”, which indicates 

distributions would be continued pursuant to the deceased owner’s remaining life expectancy. The 

proposed regulations do, however, establish that the distribution may be made over the longer of 

the owner’s life expectancy or the beneficiary’s life expectancy, bearing in mind that non-EDBs 

must have the entire account distributed within ten years.6 If the beneficiary is an EDB that is older 

than the participant then the distribution may be made of the deceased participant’s longer life 

expectancy, but at the end of the EDB’s life expectancy the entire account must be distributed.7 

The proposed regulations also addressed some of the issues associated with naming a trust 

as a beneficiary of a retirement account. In accordance with the 2002 regulations, when a trust 

meets certain criteria, the beneficiaries of the trust could be treated as if they had been directly 

named.8 Since we now have the 10-year rule, the proposed regulations eliminate the requirement 

of identifying the beneficiary with the shortest life expectancy. In clarifying the adoption of the 

 
4 The proposed regulations set age of majority at age 21. See Prop. Reg. § 1.401(a)(9)-4(e)(3). 

5 Prop. Reg. § 1.401(a)(9)-5(c)(1). There will be a waiver of the 50% excise tax assessed on a missed RMD provided the beneficiary satisfies the 
year of death RMD by taking the distribution “no later than the tax filing deadline (including extensions thereof) for the taxable year of that 
beneficiary that begins with or within that calendar year” unless the Commissioner otherwise determines to imposed such tax Prop. Reg. § 54.4974-
1(g)(3).  

6 Prop. Reg. § 1.401(a)(9)-5(d)(1)(ii). 
 
7 Prop. Reg. § 1.401(a)(9)-5(e)(5). 
 
8 Prop. Reg. § 1.401(a)(9)-4(f)(2). 
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prior rules, the IRS formally adopted several definitions: “See-Through Trust9,” “Conduit Trust10,” 

and “Accumulation Trust11.”  

The proposed regulations also indicate that as long as changes to a trust (such as exercise 

of a power of appointment, decanting to another trust, or reformation) are finalized by September 

30th of the year following the participant’s death, the change is taken into account.12 In contrast, 

if a change is not finalized within the allotted timeframe, such a change will not impact the trust’s 

see-through status, but if a change is finalized later, the trust will be retested at that time.13 If that 

results in the trust no longer qualifying as a see-through trust, there may be an accelerated required 

distribution of the benefits, but that would not be made retroactive.14  

The proposed regulations also provide detail circumstances under which a beneficiary with 

a residual interest is disregarded because the beneficiary would have only a minimal or remote 

interest in the trust., and sets forth a new system of beneficiary identification.15 The first level is 

comprised of beneficiaries who are entitled to receive distributions after the participant’s death 

without having to wait for someone else to die.16 The second level is comprised of beneficiaries 

who are entitled to receive benefits after the death of a first-level beneficiary.17 The proposed rules 

 
9 A see-through trust is a trust that meets the following requirements: 1) must be valid under local law, 2) must be irrevocable or become irrevocable 
at the plan participant’s death, 3) the beneficiaries must be identifiable, and 4) certain documentation must be provided to the plan administrator by 
October 31 after the year of the participant’s death. See Prop. Reg. § 1.401(a)(9)-4(f)(1)(i). 
 
10 A conduit trust is a see-through trust that a see-through trust, the terms of which provide that, with respect to the deceased participant's interest 
in the plan, all distributions will, upon receipt by the trustee, be paid directly to, or for the benefit of, specified beneficiaries. Prop. Reg. § 
1.401(a)(9)-4(f)(1)(ii)(A). 
 
11 An accumulation trust is a see-through trust that is not a conduit trust. Prop. Reg. § 1.401(a)(9)-4(f)(1)(ii)(B). 
 
12 See e.g.  Prop. Reg. § 1.401(a)(9)- 4(f)(5). 
 
13 Prop. Reg. § 1.401(a)(9)- 4(f)(5)(iv). 
 
14 Id.  
 
15 Prop. Reg. § 1.401(a)(9)-4(f)(3). 
 
16 Prop. Reg. § 1.401(a)(9)-4(f)(3)(i)A). 
 
17 Prop. Reg. § 1.401(a)(9)-4(f)(3)(i)(B). 
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set forth tests related to the status of trust beneficiaries, there are some fairly simple rules to apply. 

Most notably, for special needs planners whose clients often have charitable intentions, 

beneficiaries who are entitled to benefits only after the death of a second-level beneficiary are 

disregarded.18 Second-level beneficiaries will be disregarded for conduit trusts, but considered for 

accumulation trusts unless a beneficiary will receive outright distribution of all benefits prior to 

age 31.19  

Finally, the proposed regulations also provide that a trust will be subject to the 10-year rule 

if at least one beneficiary of a trust is not an EDB; provided however, there are two exceptions.20  In 

the event a trust with multiple designated beneficiaries has at least one beneficiary that is a child 

of the participant who, as of the date of the participant’s death, has not attained the age of majority, 

the trust is treated as having an EDB and a full distribution is required within the tenth (10th) year 

following the year in which the oldest of such minor children attain the age of majority or dies.21 

Additionally, when there are only multiple disabled EDBs, the account will be distributed using 

the life expectancy of the oldest disabled individual.22 

II. Case Law Updates  

a. Hall v. Commissioner of Internal Revenue, No. 8541-20 (T.C. Memo 2022-82). 

Jamie B. Hall (“Hall”) was a beneficiary of two trusts. She received dividends and 

capital gains from each, and accordingly received Schedules K–1 (Form 1041) from each trust. 

Hall failed to file a timely federal income tax return for tax years 2015, 2016, or 2017 and failed 

 
18 Prop. Reg. § 1.401(a)(9)-4(f)(3)(ii)(A). 
 
19 Prop. Reg. § 1.401(a)(9)-4(f)(3)(ii)(B). 
 
20 Prop. Reg. § 1.401(a)(9)-5(f). 
 
21 Prop. Reg. § 1.401(a)(9)-5(f)(i). 
 
22 Prop. Reg. § 1.401(a)(9)-5(f)(ii). 
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to pay estimated income tax for the 2016 or 2017 tax year. The IRS issued notices of deficiency 

for the 2016 and 2017 tax years assessing deficiencies and additions to tax. In trial the IRS 

requested an increase of 25% of the amounts required for 2016 and 2017.  

Hall did not dispute the trust payments, but instead argued that such were not taxable. 

Specifically, Hall argued that the Social Security Administration created the Jamie Bennett Hall 

trust (one of the trusts) by assigning a Social Security number and issuing a Social Security 

card, and that the beneficiary of such trust is the U.S. Government and as a result is not taxable.  

The issue at hand was whether Hall was liability to additional tax for untimely filings and 

underpayments of estimated taxes for tax years 2016 and 2107. The could held that Hall failed to 

prove a trust was actually formed, and as a result, the trust was not recognized for tax purposes 

and thus found in favor of the Commission.  

b. Estate of Anthony K. Washington, deceased, Lenda Washington, Personal 

Representative c. Commissioner of Internal Revenue (T.C. Memo 2022-4). 

Anthony Washington married Lenda Washington in 1981, and from that marriage had one child 

prior to their divorce in 2006. Anthony had unpaid income tax liabilities for 2008, 2009, 2010, 2014, 

and 2015. Anthony died in November of 2015, leaving unpaid income tax for the years 2008, 2009, 

2010, 2014, and 2105.  

At the time of their divorce, Anthony and Lenda entered into a marital settlement agreement 

(“MSA”). As part of that agreement, (1) both parties waived any right to the other party’s retirement 

plans, (2) Anthony agreed to designate Lenda as the beneficiary of is employer-sponsored life insurance 

policy for so long as he was employed and not to borrow against or otherwise encumber such life 

insurance proceeds, and (3) that the MSA was independent of and should not be merged in or otherwise 

affected by the divorce decree. 
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Anthony had substantial earnings in 2008, 2009, 2010, 2014, and 2015 but did not file timely 

federal income tax returns for those years. The IRS inquired about the returns and eventually received 

the returns for tax years 2008 through 2010 in 2014, but Anthony did not pay the outstanding tax 

obligation. The IRS assessed the tax shown on the returns together with certain additions to tax and 

penalties, which resulted in an installment agreement. Upon the Anthony’s death, this agreement 

terminated, leaving a significant portion of his federal tax liabilities for 2008, 2009, and 2010 unpaid. 

The IRS recorded a lien with respect to the outstanding liabilities for these years and provided timely 

notice to the Estate. 

The Estate also failed to file a timely return for the year 2015. In 2017, Lenda, as personal 

representative of the Estate, filed Anthony;s income tax returns for 2014 and 2015, but it did not pay 

the outstanding balances shown on those returns. The IRS issued another assessment for the returns 

together with certain additions to tax and penalties. 

The IRS mailed a notice to the Estate indicating that the IRS intended to seize the Estate’s 

property or rights to property to collect the outstanding balance due of $189,593, plus penalties and 

interest. On April 9, 2018, the IRS timely received a request for a Collection Due Process or Equivalent 

Hearing from the Estate. The request identified each of the relevant tax years as the periods at issue and 

requested a hearing regarding a “Proposed Levy or Actual Levy.” The request was referred to IRS 

Appeals. 

The Estate submitted an offer-in-compromise23, which indicated that the Estate owned a Bank 

of America account with a value of $34,570 and offered $10,000 to settle the outstanding tax liability, 

 
23 An offer-in-compromise is an agreement whereby the taxpayer and the IRS agree to settle a tax liability for less than the full amount owed as permitted by 
IRC § 7122(a). Acceptance or rejection is made at the discretion of the IRS under the following circumstances: (1) doubt as to liability, (2) doubt as to 
collectability, and (3) the promotion of effective tax administration. When a taxpayer’s reasonable collection potential exceeds the liability doubt as to 
collectability is not a ground for compromise, but the IRS may still enter into a compromise on effective tax administration grounds if collection of the full 
liability would cause the taxpayer economic hardship or exceptional circumstances exist so that collection of the full liability would undermine public confidence 
that the tax laws are being administered in a fair and equitable manner. 
 
 



 7 

alleging that there were insufficient assets to pay the balance due but failed to identify an explanation 

for such insufficiency.  The offer-in-compromise was rejected, because the IRS determined that 

reasonable collection potential exceeded the offer, largely because Anthony had a 401k at the time of 

his death with an approximate balance of $148,000 and the fact that allowable expenses did not reduce 

reasonable collection potential. 

In October 2019, the CDP hearing was held, and the Estate offered arguments in support of its 

position, but declined to increase its offer. The IRS sustained the notice of intent to levy and rejected 

the offer-in-compromise, and noted that in the hearing, the Estate did not challenge the amount or the 

existence of the underlying tax liability, and that the Estate’s did not propose any collection alternatives. 

The Estate petitioned the Tax Court for review, alleging that the $10,000 offer was erroneously rejected 

because, the IRS failed to consider expenses that had priority over the unpaid federal tax liability, and 

cited “other reasons” without specificity. 

The Estate’s submitted a revised offer-in-compromise, indicating that the Estate’s assets 

consisted of a Bank of America account with a value of $24,990 and an increase in the offer to $23,990. 

As alleged previously, the Estate indicated the assets of the Estate were insufficient to satisfy the debt, 

but this time, they completed the “Explanation of Circumstances” section to reflect that additional 

information was provided on the enclosed “Supplemental Statement of Special Circumstances”. In 

general, the Supplemental Statement of Special Circumstances asserted that there were claims and 

expenses of $230,768 that took priority over the unpaid federal tax liability. One of the claims was an 

“Unsatisfied Judgment debt” of $100,000 owed to Lenda. 

The next hearing was held in March 2021. The IRS determined that the beginning value of the 

Estate was $212,267 and that only $91,355 worth of expenses took priority over the federal tax liability, 

and that as a result, there was a reasonable collection potential of $120,912. The IRS noted that they 
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would not decrease the Estate’s reasonable collection potential by the value of the Unsatisfied 

Judgement. 

The Estate appealed, arguing that the IRS made an error of law by refusing to recognize Lenda 

as a judgment lien creditor, and that judgment lien creditors who obtain judgments prior to the issuance 

of a notice of federal tax lien, assuming other circumstances are also met, take priority over the IRS. 

The court was not persuaded, and found that a “judgment lien creditor” has to t have a valid judgment 

from a court of record and competent jurisdiction for the recovery of specifically designated property 

or a certain sum of money. Although the Divorce Decree competent jurisdiction, the issue was over 

whether the judgment provides for a recovery of specifically designated property or a certain sum of 

money. The court found that it did not because it merely stated that Lenda was awarded a divorce and 

retained jurisdiction over entry of an appropriate retirement order, but did not specify property or sum 

of money owed to Lenda or reference any other document addressing such.  

c. Andrew McNulty and Donna McNulty v. Commissioner of Internal Revenue (157 

T.C. No. 10) 

In August 2015, Donna McNulty established a self-directed IRA and formed Green Hill 

Holdings, LLC (“Green Hill”), a single-member LLC with its principal place of business being the 

person residence of  Donna, and her husband Andrew McNulty. Donna and Andrew were appointed 

Green Hill’s initial managers and served during the tax years in controversy.  

Donna funded her IRA through direct transfers from two qualified retirement accounts. 

Petitioners did not report any part of these transfers as gross income. Mrs. McNulty instructed the IRA 

custodian to use her funds to purchase membership interests in Green Hill, which it did on three 

occasions via transfer of the purchase price from the IRA to Green Hill’s account. In turn, Donna, as 

https://brieflytaxing.com/tag/qualified-retirement-account/
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the LLC’s manager, used the funds in the Green Hill account to purchase AE coins, which were shipped 

to McNulty residence where they were stored in a safe. 

In October 2018, the IRS issued a notice of deficiency for 2015 and 2016, determining there 

was a failure to report taxable distributions from both Andrew24 and Donna’s IRAs equal to the costs 

of the AE coins purchased by each, and assessed accuracy-related penalties. 

Pursuant to IRC § 408, an IRA means a trust created or organized for the exclusive benefit of 

an individual or his beneficiaries but only if the written governing instrument creating the trust meets 

certain enumerated requirements, one of which is that the IRA be a trust that is administered by a trustee 

that acts as a fiduciary. An owner of a self-directed IRA is entitled to direct how her IRA assets are 

invested without forfeiting the tax benefits of an IRA, and may invest in a single-member LLC; 

however, an IRA owner cannot have unfettered command over the assets without tax consequences. 

The custodian or trustee is required to manage the disposition of property, maintain custody of the assets 

and the required records, and process transactions involving assets. While an IRA owner may act as a 

conduit or agent of a custodian, such may only occur when the owner does not have constructive or 

actual receipt of the assets. The court found that Donna had control over the AE coins and was free to 

use them in any way she chose, and as a result she received a taxable IRA distribution, the value of such 

was equal to the purchase price of the coins. 

d. Louis P. Smaldino v. Commissioner of Internal Revenue, No. 5437-18 (U.S.T.C. 

Nov. 10, 2021). 

Louis P. Smaldino owned and operated numerous rental properties, ten of which were 

placed in Smaldino Investments, LLC (“LLC”), which was held by the Smaldino Family Trust 

(“Family Trust”). The LLC’s operating agreement distinguished “Member” from “Assignee” in 

 
24 Andrew’s IRA also purchased AE coins, which were shipped to McNulty residence where they were stored in a safe, but such purchase was not made 
through an LLC.  
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that a Member has an economic interest and right to participate in the LLC’s affairs, whereas an 

Assignee is a person who is assigned all or part of a Member’s economic interest but lacks other 

rights afforded to Members. To become a Member, an Assignee has to satisfy specific 

requirements outlined in the operating agreement.  

In 2013 Smaldino transferred roughly 8% of the LLC class B member interests to the 

Smaldino 2012 Dynasty Trust (“Dynasty Trust”), an irrevocable trust that he had created for the 

benefit of his children and grandchildren. Around the same time, he purportedly transferred about 

41% of the LLC class B member interests to his wife, Agustina Smaldino, who purportedly 

retransferred them to the Dynasty Trust the next day. The LLC’s operating agreement was never 

amended to account for any transfer of units to Ms. Smaldinio; however, Exhibit A was amended 

to reflect that the Dynasty Trust held a 49% ownership interest in the LLC and the remaining 51% 

held by the Family Trust. 

Smaldino filed a 2013 gift tax return, reporting as a taxable gift only the 8% of the LLC 

class B membership interests he transferred to the Dynasty Trust. The Commission issued a Notice 

of Deficiency,  determining that Smaldino made a taxable gift to the Dynasty Trust of 49% of the 

class B membership interests, including the approximately 41% interest that assertedly had passed 

from petitioner to the Dynasty Trust indirectly through Mrs. Smaldino. After revaluing the LLC 

interests, the Commission determined that Smaldino had a $1,154,000 gift tax deficiency for 2013. 

The two issues in the case were: (1) whether the Commissioner properly characterized the 

gift of Smaldino’s purported transfer of LLC class B member interests to Mrs. Smaldino followed 

by her purported retransfer of these same interests to the Dynasty Trust and (2) the fair market 

value of the transfers to the Dynasty Trust. 
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Finding that the substance of a transaction, rather than its form, determines tax 

consequence, the court found that the execution of a certificate of assignment is merely a factor to 

consider, and is not controlling. Instead, the court reiterated that transactions involving straw 

parties must be analyzed with regard to the trust interests involved. The operating agreement of 

the LLC distinguished economic rights in the LLC from the transfer of a Membership interest, and 

there was no indication that Smaldino, as Trustee and Manager, gave consent to admit Mrs. 

Smaldino as a Member in disregard of the operating agreement and no amendment was ever made 

to recognize Mrs. Smaldino’s interest in the LLC. Further, the partnership return that was filed 

never reflected Mrs. Smaldino’s interest. 

Ultimately, the court determined Smalidino made a gift to the Trust of 49% of the class B 

membership interests in the LLC because he never effectively transferred any membership interest 

in the LLC to his wife and consequently the Trust received its entire 49% of the class B 

membership interests as a gift from Smaldino. The value of the 49% class B member interest in 

the LLC, when it was transferred to the Trust, was $7,820,008 where the court made an appropriate 

adjustment for the value of the guaranteed payment rights retained by the taxpayer. 

e. Estate of Marion Levine, deceased, Robert L. Larson, Personal Representative v. 

Commissioner of Internal Revenue (158 T.C. No. 2) 

  


