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Background  

There aren’t very many attorneys that practice Elder Law who also represent clients that 

have issues before the Social Security Administration.  Here in Florida, there are only a handful 

of such attorneys.  Yes, many Elder Law Attorneys draft Special Needs Trusts and appropriately 

report them to the Social Security Administration, however that is where the representation 

frequently ends. What happens if the trust is denied by Social Security? What happens if your 

client comes back and says Social Security says I am no longer disabled?  What if they come 

back to you and ask you to help with their spouse’s disability claim?   There is an ever-increasing 

need for Elder law attorneys to consider adding Social Security practice to their otherwise busy 

practices. Many attorneys being asked for assistance by Social Security Disability Income 

(SSDI) or Supplemental Security Income (SSI) recipients look outside of their practices for 

assistance of other attorneys for with these clients, and adding representation of clients with 

issues before the Social Security Administration can be a very valuable service, not only for your 

clients, but also for your practice.  

Diversifying the practice to include Social Security issues can be a natural extension of 

the traditional State Medicaid Elder Law practice and seems to be a natural progression in many 

Elder Law Offices, SSDI and SSI clients seem to be more frequently are seeking out assistance 

from an Elder Law Attorney as there are few other options for this clientele, especially when it 

comes to maintaining needs based SSI benefits. A recent review of the Academy of Florida Elder 

Law Attorneys (AFELA)1 listeerv indicated that approximately 20% of the postings on the 

listserv involved clients with issues involving either SSI or SSDI.2 With over 575,000 

 
1 AFELA is the Florida chapter of the National Academy of Elder law Attorneys (NAELA)  
2 A nonscientific review of approximately 600 postings from July 2022 to September 2022  
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individuals in Florida alone receiving SSI3, there is a vast potential client base out there that is 

very much untapped. Many, if not most traditional Social Security Disability attorneys, whom 

assist clients with the medical determination of disability, lack the understanding of the SSI rules 

for assisting with maintaining SSI eligibility. This is where the Elder Law Attorney can be the 

most valuable to the client with these issues “before the agency”.    

      

Why this Practice Area 

I began to practice in Social Security claims as an offshoot of my Elder and Special 

Needs Trust practice when my law Partner David Lillesand, whom has been practicing Social 

Security for over 40 years, introduced me to Social Security about 10 years ago. At about that  

time I also recognized that the practice area of Elder Law was becoming very “crowded” in my 

geographic area, Pinellas County, Florida, where this conference is being held.  Florida currently 

has 117 Florida Bar Board Certified Elder Law Attorneys, with 12 of them in Pinellas County 

with 8 of them within a 5 mile radius from my office. There are as many non board certified 

Elder Law Attorneys and several non-attorney “Medicaid planners” in my local area as well, so 

the “pond is full of fish” so to speak.  

What sets my practice apart from the others was the addition of a significant trust 

administration practice, but more importantly the addition of representing clients before the 

Social Security Administration, for both medical disability claims, but also technical denials for 

Supplemental Security income (SSI), such as being over assets or having a trust denied as an 

available resource for SSI.   

 
3 https://www.ssa.gov/policy/docs/statcomps/ssi_sc/2019/fl.html  
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Basic Eligibility for SSDI and SSI  

Both SSDI and SSI have eligibility criteria that, unless you are over age 65, require you 

to be blind or disabled to be eligible for benefits  

Definition of Disability 

The Social Security Administration defines disability in the Federal regulations as: 

“(a) The law defines disability as the inability to do any substantial gainful 

activity by reason of any medically determinable physical or mental impairment 

which can be expected to result in death or which has lasted or can be expected to 

last for a continuous period of not less than 12 months. To meet this definition, 

you must have a severe impairment(s) that makes you unable to do your past 

relevant work (see § 404.1560(b)) or any other substantial gainful work that exists 

in the national economy. If your severe impairment(s) does not meet or medically 

equal a listing in appendix 1, we will assess your residual functional capacity as 

provided in §§ 404.1520(e) and 404.1545. ( See §§ 404.1520(g)(2) and 404.1562 

for an exception to this rule.) We will use this residual functional capacity 

assessment to determine if you can do your past relevant work. If we find that you 

cannot do your past relevant work, we will use the same residual functional 

capacity assessment and your vocational factors of age, education, and work 

experience to determine if you can do other work. ( See § 404.1520(h) for an 

exception to this rule.) We will use this definition of disability if you are applying 

for a period of disability, or disability insurance benefits as a disabled worker, or 

child's insurance benefits based on disability before age 22 or, with respect to 

disability benefits payable for months after December 1990, as a widow, 

widower, or surviving divorced spouse. 

(b) There are different rules for determining disability for individuals who 

are statutorily blind. We discuss these in §§ 404.1581 through 404.1587. There 

are also different rules for determining disability for widows, widowers, and 
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surviving divorced spouses for monthly benefits for months prior to January 1991. 

We discuss these rules in §§ 404.1577, 404.1578, and 404.1579.” 4 

 

To be eligible to obtain Social Security Disability Insurance payments the client must 

meet eligibility factors of a) either be Blind or Disabled (see above) and b) be in insured status.  

Insured status is obtained through working and obtaining quarters of credit. The client  must have 

sufficient quarters of credit and also a recent relationship to the workforce through earning 

sufficient credit within the last 40 quarters (10 years) prior to becoming disabled to be in insured 

status.  

The regulations also define insured status:   

“How we determine disability insured status. 

(a) General. We have four different rules for determining if you are 

insured for purposes of establishing a period of disability or becoming entitled to 

disability insurance benefits. To have disability insured status, you must meet one 

of these rules and you must be fully insured (see § 404.132 which tells when the 

period ends for determining the number of quarters of coverage (QCs) you need 

to be fully insured). 

(b) Rule I—You must meet the 20/40 requirement. You are insured in a 

quarter for purposes of establishing a period of disability or becoming entitled to 

disability insurance benefits if in that quarter— 

(1) You are fully insured; and 

 
4 20 CFR § 404.1505 
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(2) You have at least 20 QCs in the 40-quarter period (see paragraph (f) of 

this section) ending with that quarter. 

(c) Rule II—You become disabled before age 31. You are insured in a 

quarter for purposes of establishing a period of disability or becoming entitled to 

disability insurance benefits if in that quarter— 

(1) You have not become (or would not become) age 31; 

(2) You are fully insured; and 

(3) You have QCs in at least one-half of the quarters during the period 

ending with that quarter and beginning with the quarter after the quarter you 

became age 21; however— 

(i) If the number of quarters during this period is an odd number, we 

reduce the number by one; and 

(ii) If the period has less than 12 quarters, you must have at least 6 QCs in 

the 12-quarter period ending with that quarter. 

(d) Rule III—You had a period of disability before age 31. You are insured 

in a quarter for purposes of establishing a period of disability or becoming entitled 

to disability insurance benefits if in that quarter— 

(1) You are disabled again at age 31 or later after having had a prior 

period of disability established which began before age 31 and for which you 

were only insured under paragraph (c) of this section; and 

(2) You are fully insured and have QCs in at least one-half the calendar 

quarters in the period beginning with the quarter after the quarter you became age 

21 and through the quarter in which the later period of disability begins, up to a 

maximum of 20 QCs out of 40 calendar quarters; however— 

(i) If the number of quarters during this period is an odd number, we 

reduce the number by one; 
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(ii) If the period has less than 12 quarters, you must have at least 6 QCs in 

the 12-quarter period ending with that quarter; and 

(iii) No monthly benefits may be paid or increased under Rule III before 

May 1983. 

(e) Rule IV—You are statutorily blind. You are insured in a quarter for 

purposes of establishing a period of disability or becoming entitled to disability 

insurance benefits if in that quarter— 

(1) You are disabled by blindness as defined in § 404.1581; and 

(2) You are fully insured. 

(f) How we determine the 40-quarter or other period. In determining the 

40-quarter period or other period in paragraph (b), (c), or (d) of this section, we do 

not count any quarter all or part of which is in a prior period of disability 

established for you, unless the quarter is the first or last quarter of this period and 

the quarter is a QC. However, we will count all the quarters in the prior period of 

disability established for you if by doing so you would be entitled to benefits or 

the amount of the benefit would be larger.5 

 

Supplemental Security Income Eligibility (SSI)  

To be eligible for SSI the claimant must Blind, Disabled or Aged (over age 65) and also 

have low income and low assets. Many clients who worked during their life but have been out of 

the workforce too long to be in insured status, and thus not eligible for SSDI,  apply for SSI as 

they have no other source of income.  You will also find individuals who receive only a small 

SSDI check, and  apply for SSI as “dual eligible”  Eligibility for SSI is defined as:  

 
5 20 CFR §404.130 

https://www.ssa.gov/OP_Home/cfr20/404/404-1581.htm
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“You are eligible for supplemental security income (SSI) benefits if you 

are an aged, blind, or disabled person … and who has limited income and 

resources. Thus, the amount of income you have is a major factor in deciding 

whether you are eligible for SSI benefits and the amount of your benefit. We 

count income on a monthly basis. Generally, the more income you have the less 

your benefit will be. If you have too much income, you are not eligible for a 

benefit. However, we do not count all of your income to determine your eligibility 

and benefit amount.”6 

 

Sources of Law and Regulations 

When assisting a client7 before the Social Security Administration the law and 

regulations involved are distinctly different than those for State Medicaid Programs.  

Throw out the State Medicaid Manual!!  

The first piece of advice I can give you when determining legal standards for eligibility 

for the SSDI and SSI programs is to ignore what it says in your state Medicaid Manual. State 

laws and regulations for Medicaid eligibility are vastly different than those for Federal Benefits 

such as SSI. Financial limits, assets sheltering options, timeframes for determining eligibility are 

defined under Federal law and regulations and very frequently differ from State eligibility 

standards. I cannot emphasize this strongly enough and have seen many instances of legal 

malpractice by attorneys utilizing the state eligibility criteria for an SSI client.  One example: 

Under our Florida State Medicaid standards for Long Term Care Medicaid as long as you are 

financially eligible for one day during the calendar month, you are eligible for the entire month8,  

 
6 20 CFR § 416.1100 
7 Social Securit uses the terms “Claimant” and the terms Client and Claimant will be used interchangeable herein  
8 See the Access Florida Program Policy Manual at 1640.0405 
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whereas SSI resource eligibility is determined on the first day of the calendar month9. Utilizing 

the wrong standard will in many cases cause significant negative financial impacts to the client 

in the form of overpayments, where the SSI recipient has to repay the benefits back to 

government, or worse future denial.   

The Social Security act, the Federal Regulations and the Social Security Administration 

Program Operation Manual System are the sources of law and regulations and Agency 

interpretation of the law and regulations regarding SSDI and SSI. SSDI comes under Title II of 

the Act10, and in the Federal Regulations under 20 CFR 401 et.al.11 The primary POMS 

Provisions for SSDI are generally under the section entitled DI- Disability insurance 12, SSI law 

and regulations are fund at Title 16 of the Social Security act13, under 20 CFR 416 et. al14 and in 

the POMS generally under the SI – Supplemental Security Income section.  Although it is 

essentially a policy manual for the Social Security staff, the best source for Social Security’s 

interpretation and guidance is within the Program Operational Manual System (POMS). The 

Social Security staff are most familiar with its provisions are instructed to follow them. When 

arguing in legal briefs at appeal or Federal Court levels, off course, the Federal Regulations and 

Social Security act should cited. However, as the US Supreme Court stated “The Social Security 

Act is among the most intricate ever drafted by Congress. Its Byzantine construction, as Judge 

Friendly has observed, makes the Act “almost unintelligible to the uninitiated.15 Use of the 

 
9 See the Social Security Program Operations Manual System at SI 01110.600 
10 See https://www.ssa.gov/OP_Home/ssact/ssact-toc.htm  
11 See https://www.ssa.gov/OP_Home/cfr20/cfrdoc.htm   
12 See https://secure.ssa.gov/apps10/poms.nsf/partlist!OpenView  
13 See https://www.ssa.gov/OP_Home/ssact/ssact-toc.htm  
14 See https://www.ssa.gov/OP_Home/cfr20/416/416-0000.htm  
15 ”Schweiker v. Gray Panthers, 453 U.S. 34 (1981) 
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POMS is generally most effective at the local office level of argument as well as at the ALJ 

appeal stage.  

 

Representation before the Social Security Administration   

 Establishing representation 

To represent a client in a Social Security matter it is a threshold question of whether you 

are representing the client “before the agency”.  The agency defines representational services as 

“services performed for a claimant in connection with any claim the claimant has before us 

[SSA], any asserted right the claimant may have for an initial or reconsidered determination, and 

any decision or action by an administrative law judge or the Appeals Council.”16. Any attorney 

licensed who  (1) Has the right to practice law before a court of a State, Territory, District, or 

island possession of the United States, or before the Supreme Court or a lower Federal court of 

the United States; (2) Is not disqualified or suspended from acting as a representative in dealings 

with us; and (3) Is not prohibited by any law from acting as a representative may be appointed to 

represent a claimant17. An attorney only represents a client/claimant in a Social Security matter 

when formally appointed by the client18.  This notice is signed by the client and once received by 

Social Security they will then recognize you as representing the client. You cannot simply file a 

notice of appearance as in State Court and until Social Security has formally recognized that you 

represent the claimant, they will not affirmatively communicate with you.     

  

 
16 20 CFR 1703 
17 20 CFR 404.1705 
18 20 CFR 404.1707 
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Scope of Representation  

The regulations identify exactly what a representative can and cannot do on behalf of the 

client/claimant.  This is outlined in 20 CFR § 404.1710 

Authority of a representative. 

(a) What a representative may do. Your representative may, on your 

behalf— 

(1) Obtain information about your claim to the same extent that you are 

able to do; 

(2) Submit evidence; 

(3) Make statements about facts and law; and 

(4) Make any request or give any notice about the proceedings before us. 

(b) What a representative may not do. A representative may not sign an 

application on behalf of a claimant for rights or benefits under title II of 

the Act … [with limited exceptions beyond the scope of this presentation]. 

19 

Once the agency recognizes that the representation, they then send 

copies of all letters and notices they send to the client/claimant.  

Notice or request to a representative. 

(a) We shall send your representative— 

(1) Notice and a copy of any administrative action, determination, or 

decision; and 

(2) Requests for information or evidence. 

 
19 20 CFR § 404.1710 
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(b) A notice or request sent to your representative, will have the same 

force and effect as if it had been sent to you.20 

Paragraph (b) above is important for the attorney to recognize as the attorney’s receipt of 

notices triggers the start of the limited amount of time to appeal denials, respond to requests for 

information or other time limited activities and the representative must not miss a time deadline 

for it will possibly be fatal to your client’s claim.  

 

Ethically Charging for Services  

 Social security regulates how, when and how much a representative can be paid for their 

services to the client. As soon as the attorney files formal representation paperwork they are 

obligated to follow these regulations. Typically an attorney may charge a fee for representative 

services, which once again are for services rendered in connection with “any claim the claimant 

has before [the Social Security Administration]21, and a representative MAY NOT “charge or 

receive any fee unless the Social Security Administration ha[s] authorized it, and a representative 

must not charge or receive any fee that is more than the amount the Social Security 

Administration authorize[s].”22. This is applicable when the fees are coming from the 

client/claimant’s funds, however under certain circumstances if an entity, such as a third party 

special needs trust, is paying the fee, then fee approval is not necessary as per § 404.1720 which 

states:  

 
20 20 CFR § 404.1715 
21 20 CFR 404.1703 
22 20 CFR 404.01720(3) 
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“(e) When we do not need to authorize a fee. We do not need to authorize 

a fee when: 

(1) An entity or a Federal, State, county, or city government agency pays 

from its funds the representative fees and expenses and both of the 

following conditions apply: 

(i) You and your auxiliary beneficiaries, if any, are not liable to pay a fee 

or any expenses, or any part thereof, directly or indirectly, to the 

representative or someone else; and 

(ii) The representative submits to us a writing in the form and manner that 

we prescribe waiving the right to charge and collect a fee and any 

expenses from you and your auxiliary beneficiaries, if any, directly or 

indirectly, in whole or in part; or 

(2) A court authorizes a fee for your representative based on the 

representative's actions as your legal guardian or a court-appointed 

representative.”23  

To reiterate: fee approval is required if the attorney is being paid from any funds of the 

claimant or his “auxiliary beneficiaries”. Fee approval is not required if you are not being paid 

from the funds of the claimant or one of the client’s auxiliary beneficiaries, are being paid by a 

third party entity or a court in a guardianship(conservatorship) proceeding has authorized the 

fees. 

 
23 20 CRF § 404.1720   
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Forms for Establishing Representation and Fees: Forms 1696 and 1693   

 For establishing representation before the Social Security Administration, the agency has 

created standardized forms to file. These forms are Form 1696, establishing representation and 

Form 1693, a form fee agreement. It is the best practice to use these established forms, although 

use of these exact forms is not required. Social Security issued an “Emergency Message” in June 

2022 further clarifying this stating “IMPORTANT: The SSA-1696 is not a mandatory form. 

Neither claimants nor representatives are required to use it to establish an appointment. 

However, representatives and claimants who do not use the SSA-1696 must submit a signed 

written notice so we can recognize and record their appointment.”  24 

Again, the better practice is to give the agency staff forms that they are accustomed to 

seeing and working with rather than creating your own, which could lead to a denial, as has 

happened in the past with fee petitions filed before the standardized form 1393 was released. 

Both form 1696 and Form 1693 are available on line:  

1696: https://www.ssa.gov/forms/ssa-1696.pdf 

1693: https://www.ssa.gov/forms/ssa-1693.pdf  

 

Communication with Agency Representatives 

Once you have established representation for your client it is important to understand 

where in the process of the matter the claimant is, and with whom you are going to be dealing.  

 
24 EM-20004 REV 4 https://secure.ssa.gov/apps10/reference.nsf/links/06232021113748AM 

https://www.ssa.gov/forms/ssa-1696.pdf
https://www.ssa.gov/forms/ssa-1693.pdf
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Social Security maintains a local office assigned to every zip code in the United States. That is 

where you start an initial application for benefits, where you file any change of circumstances 

reporting, send your special needs trusts for review etc. At the initial and reconsideration stages 

of most matters you are dealing with the local office.  The process appeals will be covered by 

another presenter and staff for appeals are at other offices, however it is important to recognize 

that once a matter has been “adjudicated” at any level in the process the agency staff working on 

the matter at that level lose jurisdiction to continue to address or review that decision, with 

limited exceptions. In other words, if you ask for reconsideration of the denial of a trust, hold a 

formal conference at the local office, and that reconsideration is denied, then with very limited 

exceptions the only option is to appeal, you can no longer argue with the local office as they 

have then lost jurisdiction with limited to adjudicate the matter.25  

 

Bringing an SSA Practice into your Existing Elder Law Firm  

 There are several factors an Elder law Attorney needs to consider when determining to 

bring more SSA representation into the practice. First, is what scope of the SSA practice do you 

want to engage in?  Do you want to do disability determinations? Do you want to assist when 

trusts have been denied?  Social Security matters like these frequently end up in the dreaded “L” 

word: Litigation. Formal conferences at reconsideration and hearing before an administrative law 

judge are in the nature of litigation, not unlike going to a Medicaid Fair Hearing. Disability 

determinations are “Medical determinations” of disability and are extremely medical record 

driven. They, like State Medicaid applications are very document heavy and there is an 

 
25 See generally SI 04020.060 Effectuating Supplemental Security 



16 
 

obligation on the part of the claimants and their representatives to attempt to obtain all relevant 

medical records available.26  It is also not a practice are to dabble in as the rules, regulations and 

standards are very precise.  Non disability related matters, such as financial denials for SSI are 

not as heavily document driven.  

Once you have identified exactly what aspects of practice before SSA you are interested 

in pursuing, essentially disability determinations and/or maintenance of financial eligibility, the 

level and training of the staff and attorneys needs to be analyzed. As stated earlier, don’t ever 

confuse State Medicaid eligibility standards with SSI eligibility standards. To that end, I hired a 

paralegal with experience in SSA claims to be my “Social Security paralegal”. This paralegal 

does not know State Medicaid standards and to avoid confusion I have not attempted to train her 

in them. This paralegal essentially manages all aspects of the Social Security Disability cases, 

from drafting the necessary representation paperwork, “pleadings”, which are the various notices 

and requests for reconsideration or appeal, gathers and files medical records and deals with 

Social Security staff at whichever level the claimant is in the process, confirming hearings etc.  If 

your practice does not entail actual disability determinations, it is much less labor intensive and 

an attorney could focus on loss of SSI coverage due to, again for instance, Social Security’s 

improper denial of an SNT, which would entail much more “lawyering”, activities such as 

research, brief drafting, and arguing at a formal conference or hearing.  

 

 

 

 
26 SSR 17-4p: Titles II and XVI: Responsibility for Developing Written Evidence. 
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Marketing the Expanded Practice  

Along with the normal marking efforts that most attorneys undertake, internet, social 

media etc, there are many opportunities to market your expanded practice. Many Elder Law 

Attorneys are delighted to know there is a resource for them to send their SSI or Disability 

clients as they have not yet expanded into this practice or are not wanting to expand outside of 

the traditional Elder Law practice. I personally post on various listservs to assist other attorneys 

when they have questions about SSI or disability, which serves to highlight my expertise in the 

area. Therefore, many of my referrals are from other Elder Law attorneys. Similarly, I have also 

let it be known to my Social Security disability determination colleagues that we practice in the 

area of SSI and SNTs etc. Many, if not most, “Disability” attorneys do not know or understand 

the SSI rules and they may win the disability case, only some time later to be stumped when the 

client has a financial disqualification event. You can be that resource to solve that client’s 

problem. My Personal injury attorney colleagues have a similar “problem”, they know how to 

win the PI case, but have no idea how to deal with the impact that the award will have on their 

disabled clients, or how to fix that problem. This is not something that most attorneys see as an 

“Elder Law” issue.  

To that end, a significant piece of my firm’s “branding” is that I am an Elder and 

Disability law attorney, not just an Elder Law attorney.  As we have discussed, adding practice 

before the social security administration may be a perfect ancillary practice to a busy Elder Law 

firm. You deal with many of the same clientele, underlying issues with the underlying question 

“How do I become eligible for and apply for needs based governmental benefits? Or in many 

cases, “How do I maintain those benefits once there is an event that might jeopardize 
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eligibility?”  You can use those skills that you already have acquired, serve a needed population, 

and expand and diversify your practice.   

 

 

 

 

 

 

 

 

 

 

 

   

 


