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S Y L L A B U S 

A disabled recipient of Medical Assistance for Long-Term Care benefits who is age 

65 or older is not subject to a penalty for transferring assets into a pooled special-needs 

trust when he made a satisfactory showing that he intended to receive “valuable 

consideration” under Minnesota Statutes section 256B.0595, subdivision 4(a)(4) (2020). 

Affirmed. 

O P I N I O N 

CHUTICH, Justice. 

This case requires us to decide whether the Commissioner of the Minnesota 

Department of Human Services correctly imposed a transfer penalty on David Pfoser, a 

disabled Medicaid recipient who resided in a long-term care facility, after he transferred, 

at age 65, partial proceeds from the sale of a house into a pooled special-needs trust.  State 

and federal law impose a penalty on recipients of Medical Assistance for Long-Term Care 

benefits if they transfer assets for less than fair market value.  Minn. Stat. § 256B.0595 

(2020); 42 U.S.C. § 1396p(c)(1)(A).  But no penalty may be imposed if the recipient makes 

a satisfactory showing that he “intended to dispose of the assets either at fair market value 

or for other valuable consideration.”  Minn. Stat. § 256B.0595, subd. 4(a)(4); accord 42 

U.S.C. § 1396p(c)(2)(C)(i).  The district court reversed the transfer penalty, ruling that 

Pfoser received adequate compensation.  The court of appeals affirmed the district court, 
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concluding that the Commissioner’s decision was legally erroneous, arbitrary and 

capricious, and unsupported by substantial evidence.  Because we conclude that Pfoser 

made a satisfactory showing that he intended to receive valuable consideration for his 

transfer of assets, we now affirm the decision of the court of appeals. 

FACTS 

David Pfoser had Parkinson’s disease and other mental and physical disabilities.1  

Following an injury in 2014, Pfoser moved into a long-term care facility and applied for 

Medical Assistance for Long-Term Care benefits, which is part of Minnesota’s Medicaid 

program.  Fiduciary Services of Minnesota, Inc., served as Pfoser’s guardian and 

conservator.2 

In 2016, Pfoser’s siblings sold the home that Pfoser had been living in, which had 

been their parents’ home, when it was clear that he would not be able to return there.  

Pfoser’s share of the proceeds was $28,010. 

In 2017, Pfoser petitioned the district court to transfer the proceeds into a pooled 

special-needs trust operated by the non-profit Lutheran Social Service of Minnesota 

(Lutheran Social Service).  A pooled special-needs trust is a trust funded by the assets of 

disabled beneficiaries, with individual sub-accounts, to pay for Medicaid-ineligible goods 

and services that will improve the quality of the beneficiaries’ lives.  Ctr. for Special Needs 

                                              
1  Pfoser died while his appeal was pending in the court of appeals.  The appeal 
proceeded with Pfoser’s brother, Robert Pfoser, named as special administrator of the 
estate. 
 
2  For simplicity, the acts of Fiduciary Services of Minnesota on behalf of Pfoser are 
referred to as the acts of Pfoser. 
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Tr. Admin., Inc. v. Olson, 676 F.3d 688, 695 (8th Cir. 2012).  “Pooled special needs trusts 

allow disabled individuals with relatively small amounts of money to pool their resources 

for investment and management purposes.”  Me. Pooled Disability Tr. v. Hamilton, 

927 F.3d 52, 54 (1st Cir. 2019). 

The district court granted Pfoser’s petition for permission to transfer the funds.  

Pfoser and Lutheran Social Service executed two agreements, a joinder agreement to enroll 

Pfoser in the trust, and a standard pooled trust agreement (Trust Agreement) that contained 

additional terms and conditions.  Pfoser agreed to transfer $28,010 into a sub-account of 

the trust to be administered solely for his benefit according to the terms of the Trust 

Agreement, subject to a $1,000 enrollment fee and certain other management fees owed to 

Lutheran Social Service.  

The Trust Agreement named Lutheran Social Service as trustee and required that 

trust assets be “managed, invested, and disbursed to promote the comfort and well-being 

of each Beneficiary.”  All disbursements from the trust were limited to the “sole and 

absolute discretion” of Lutheran Social Service as trustee to make distributions as 

“necessary or advisable to provide for the supplemental care or supplemental needs of the 

beneficiary.”  Such needs could include medical, dental, and diagnostic work; 

supplemental nursing care; and expenditures for travel or a personal care attendant, which 

are not covered by Medicaid. 

In the Trust Agreement, Pfoser acknowledged that he had no “further interest, rights 

in, or control over” the funds and that Lutheran Social Service had no obligation to support 

him.  The trust was irrevocable.  Notably, the Trust Agreement also provided that up to 90 
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percent of any funds remaining in the sub-account at the time of Pfoser’s death must be 

paid to the State to reimburse the Medical Assistance program for the costs paid on behalf 

of Pfoser.  Lutheran Social Service would retain the other 10 percent in a charitable trust 

for the benefit of indigent pooled trust beneficiaries who had exhausted the funds in their 

sub-accounts.  By enrolling in the trust, Pfoser would be eligible to receive benefits from 

the charitable trust if he exhausted the funds in his sub-account. 

In accordance with the agreements, Pfoser transferred the funds, which were 

credited to his sub-account.  He was 65 years old at the time of the transfer. 

Two months later, Dakota County Human Services (Dakota County) notified Pfoser 

that it was investigating whether the establishment of his trust sub-account may have been 

an improper transfer under the statutes governing Medical Assistance for Long-Term Care.  

Under those statutes, a recipient “may not give away, sell, or dispose of” any asset for less 

than fair market value.  Minn. Stat. § 256B.0595, subd. 1(a); accord 42 U.S.C. 

§ 1396p(c)(1)(A).  But no penalty may be imposed if the recipient makes a satisfactory 

showing that he “intended to dispose of the assets either at fair market value or for other 

valuable consideration.”  Minn. Stat. § 256B.0595, subd. 4(a)(4); accord 42 U.S.C. 

§ 1396p(c)(2)(C)(i).  Dakota County ultimately concluded that Pfoser improperly 

transferred assets.  It assessed a transfer penalty of 3.94 months of ineligibility for Medical 

Assistance for Long-Term Care benefits.  

Pfoser appealed the penalty, and a hearing was held before a human services judge.  

Pfoser claimed that he had received fair market value for the transfer in the form of future 

goods and services that the trust would provide.  In support of his position, Pfoser submitted 
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copies of the joinder agreement and Trust Agreement.  He also submitted an affidavit by 

the director of the pooled trusts operated by Lutheran Social Service, which included an 

assessment of the fair market value of Pfoser’s sub-account. 

In her affidavit, the director stated that Lutheran Social Service operates two pooled 

trusts containing about 420 sub-accounts.  The sub-accounts of the trust in which Pfoser 

participated are for clients who are disabled as defined by the Social Security 

Administration.  Although the trust is discretionary, the director attested that Lutheran 

Social Service views its discretion to be limited by contractual and fiduciary obligations to 

pay for items or services for beneficiaries “as long as the expenditure promotes the comfort 

and well-being of the beneficiaries.”  According to the director, denying a reasonable 

request would be in bad faith and a breach of contract. 

The fair-market-value assessment of Pfoser’s sub-account estimated that his sub-

account would be depleted in less than 2 years.  This assessment reflected specific one-time 

expenditures for expensive items like an adaptive recliner, equipment for his wheelchair, 

and restorative dental work, which are not covered by Medicaid.  It also budgeted for 

annual expenses like STEM activity boxes,3 over-the-counter medications not covered by 

Medical Assistance, wheelchair cushions, household goods and personal expenses, and 

fees for guardian services.  The assessment also calculated Pfoser’s life expectancy at 14.86 

years.   

                                              
3  STEM boxes contain activities in Science, Technology, Engineering and Math that 
are designed to address Pfoser’s symptoms of Parkinson’s disease by encouraging him to 
engage his brain and use his motor skills. 
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Dakota County did not present any evidence in response to Pfoser’s expected 

expenditures and fair-market-value assessment.  At the hearing, the county financial 

worker assigned to Pfoser’s case testified that, according to the policy of the Minnesota 

Department of Human Services, “the addition to a pool[ed] trust by a beneficiary . . . after 

the beneficiary . . . reaches age 65 is evaluated as an uncompensated transfer.”  She also 

testified, “And that’s where I stopped with my calculation,” after determining that Pfoser 

was age 65 at the time of the transfer. 

The human services judge found in favor of Dakota County.  Because Pfoser had 

transferred the cash into an irrevocable trust from which any distributions were 

discretionary, the judge concluded that no “reasonable seller/buyer or objective observer” 

would consider this exchange to be a transfer for fair market value.  Accordingly, the judge 

found that Pfoser did not receive “adequate compensation or fair market value” at the time 

the transfer was made.  The judge also found that there was insufficient evidence of 

Pfoser’s intent to receive fair market value under an existing penalty exception.  The judge 

therefore recommended that the Commissioner of the Department of Human Services 

affirm the penalty.  The Commissioner adopted the recommendation without change. 

Pfoser appealed the agency decision to the district court.  The district court reversed, 

concluding that Pfoser received “adequate compensation” in the form of his vested 

equitable interest in the trust assets.   

The Commissioner appealed, and the court of appeals affirmed the district court’s 

decision.  Pfoser v. Harpstead, 939 N.W.2d 298 (Minn. App. 2020).  The court of appeals 
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determined that the Commissioner’s decision was “legally erroneous, arbitrary and 

capricious, and unsupported by substantial evidence.”  Id. at 320.    

We granted the Commissioner’s petition for review. 

ANALYSIS 

The issue before us is whether the Commissioner properly imposed a 3.94 month 

penalty based on her findings that Pfoser did not receive adequate compensation or fair 

market value when he transferred $28,010 into the pooled special-needs trust and that a 

penalty exception did not apply.4  

 Judicial review of a decision by the Commissioner of Human Services is authorized 

by Minnesota Statutes section 256.045 (2020).  We may reverse or modify an agency 

decision if the decision is affected by an error of law, is arbitrary and capricious, or is 

unsupported by substantial evidence.  Minn. Stat. § 14.69 (2020).  Whether substantial 

evidence exists is a question of law.  See In re Restorff, 932 N.W.2d 12, 18 (Minn. 2019).  

                                              
4  Because Pfoser died while his case was pending in the court of appeals, a 
preliminary question of mootness must be addressed.  Although neither party has argued 
that the appeal is moot, mootness is a jurisdictional issue that we may raise on our own.  In 
re Schmalz, 945 N.W.2d 46, 49 n.3 (Minn. 2020) (explaining that “the existence of a 
justiciable controversy is essential” to the exercise of the court’s jurisdiction). 

Generally, “[a]n appeal should be dismissed as moot when a decision on the merits 
is no longer necessary or an award of effective relief is no longer possible.”  Dean v. City 
of Winona, 868 N.W.2d 1, 5 (Minn. 2015).  But we may decide a case when an issue, 
although technically moot, is functionally justiciable and presents an important question of 
statewide significance.  In re Guardianship of Tschumy, 853 N.W.2d 728, 738 (Minn. 
2014).  The issue here is functionally justiciable because the record is fully developed, the 
issue involves a matter of statutory interpretation, and the issue has been adequately 
briefed.  See Schmalz, 945 N.W.2d at 49 n.3.  The question has statewide significance 
because it affects disabled persons age 65 or older who wish to transfer assets into a pooled 
special-needs trust without incurring a penalty. 
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We determine “whether the agency has adequately explained how it derived its conclusion 

and whether that conclusion is reasonable on the basis of the record.”  Minn. Power & 

Light Co. v. Minn. Pub. Utils. Comm’n, 342 N.W.2d 324, 330 (Minn. 1983).  We examine 

“the agency’s decision independently and need not accord any deference to the lower 

courts’ review.”  Estate of Atkinson v. Minn. Dep’t of Hum. Servs., 564 N.W.2d 209, 213 

(Minn. 1997).  

A. 

This appeal concerns the consequences of Pfoser’s transfer of funds into the pooled 

special-needs trust in determining his financial eligibility for Medicaid benefits.  We begin 

with an overview of the Medicaid program and the asset-transfer rules.  Medicaid is “a 

cooperative federal-state program.”  In re Schmalz, 945 N.W.2d 46, 50 (Minn. 2020).  

Known as Medical Assistance in Minnesota, the program “is designed to provide medical 

assistance to individuals whose income and resources are not sufficient to meet the costs 

of their necessary care and services.”  Estate of Atkinson, 564 N.W.2d at 210; see Minn. 

Stat. §§ 256B.01–.85 (2020).  The Minnesota Department of Human Services (the 

Department) provides support for long-term care through the Medical Assistance for Long-

Term Care program.  See Minn. Stat. §§ 256B.056 (governing eligibility for Medical 

Assistance, including long-term care benefits), .0595 (governing transfers of assets by 

recipients of long-term care benefits), .0625, subd. 2 (providing coverage for skilled and 

intermediate nursing care services). 

Persons qualify for Medical Assistance if they are blind, disabled, or age 65 or older.  

Minn. Stat. § 256B.055, subd. 7.  Because Medicaid is intended to be the payor of last 
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resort, In re Estate of Barg, 752 N.W.2d 52, 58 (Minn. 2008), persons must be financially 

eligible for Medical Assistance by having available assets valued below a statutory 

threshold amount.  Minn. Stat. § 256B.056, subd. 3(a); 42 U.S.C. § 1396a(a)(17).  Subject 

to certain exceptions, “a person must not own individually more than $3,000 in assets.”  

Minn. Stat. § 256B.056, subd. 3(a).   

Minnesota’s Medicaid program must comply with federal law.  See 42 U.S.C. 

§§ 1396–1396t.  Failure to comply may result in a reduction in or loss of federal funds.  

42 U.S.C. § 1396c; In re Estate of Turner, 391 N.W.2d 767, 769 (Minn. 1986).  At issue 

here are the rules governing the transfer of assets into pooled special-needs trusts by 

recipients of Medical Assistance for Long-Term Care benefits.  See Minn. Stat. 

§ 256B.0595; 42 U.S.C. § 1396p. 

A disabled person of any age can establish an account in a pooled special-needs 

trust.  See Minn. Stat. § 256B.056, subd. 3b(c) (defining a pooled trust in accordance with 

42 U.S.C. § 1396p(d)(4)(C)).  A beneficiary’s interest in a pooled trust is not considered 

an available asset for determining Medical Assistance eligibility if certain requirements are 

met.  Minn. Stat. § 256B.056, subd. 3b(d); 42 U.S.C. § 1396p(d)(4)(C).  One requirement 

in Minnesota is that the trust contain a repayment obligation entitling the Department to 

any assets “remaining in the beneficiary’s trust account” upon the beneficiary’s death “up 

to the amount of medical assistance benefits paid on behalf of the beneficiary.”  Minn. Stat. 

§ 256B.056, subd. 3b(d); accord 42 U.S.C. § 1396p(d)(4)(C).  There is no dispute that the 

trust established by Lutheran Social Service meets the requirements of the statutes. 
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Although the assets in an exempt trust are not considered available for determining 

whether a person is eligible for benefits, transfers into the trust may be penalized with a 

period of ineligibility for benefits.  Minn. Stat. § 256B.0595, subd. 1(j).  A person residing 

in a long-term care facility may not “give away, sell, or dispose of” assets “for less than 

fair market value” when done “for the purpose of establishing or maintaining medical 

assistance eligibility.”  Minn. Stat. § 256B.0595, subd. 1(a); accord 42 U.S.C. 

§ 1396p(c)(1)(A).  A person who transfers assets for less than fair market value is generally 

subject to a period of ineligibility for Medical Assistance benefits.  Minn. Stat. 

§ 256B.0595, subd. 2(a); 42 U.S.C. § 1396p(c)(1)(A).  This sanction is known as a 

“transfer penalty.” 

Several exceptions to the transfer penalty exist and preclude application of any 

penalty.  For example, transfers into pooled special-needs trusts for the benefit of a disabled 

person under age 65 are automatically exempt from a transfer penalty.  Minn. Stat. 

§ 256B.0595, subd. 4(a)(6); accord 42 U.S.C. § 1396p(c)(2)(B)(iv).  But a transfer for the 

benefit of a disabled person age 65 or older is not exempt, unless another exception applies.   

As relevant here, a person of any age, including those age 65 or older, can avoid a 

transfer penalty if the person makes a “satisfactory showing” that the person “intended to 

dispose of the assets either at fair market value or for other valuable consideration” (the 

intent exception).5  Minn. Stat. § 256B.0595, subd. 4(a)(4); accord 42 U.S.C. 

§ 1396p(c)(2)(C)(i).  Because Pfoser was 65 years old when he transferred $28,010 into 

                                              
5  Because other transfer exceptions exist in the statute, we call this exception the 
“intent exception.” 



 

12 

the trust, he is subject to a transfer penalty unless he makes one of two showings:  that he 

actually received fair market value for the transfer, or that he intended to receive fair market 

value or other valuable consideration under the intent exception.6  See Minn. Stat. 

§ 256B.0595, subds. 1(a), 4(a)(4). 

B. 

To determine whether Pfoser met the intent exception, we consider the meaning of 

“valuable consideration” under Minnesota Statutes section 256B.0595, subdivision 

4(a)(4).7  The statute does not define “valuable consideration.”  The court of appeals 

                                              
6  Amici curiae National Academy of Elder Law Attorneys and its corresponding 
Minnesota Chapter argue that the rules governing the transfer of assets in the federal statute 
do not apply to pooled special-needs trusts because the federal statute contains separate 
provisions that specifically address the treatment of trusts.  Compare 42 U.S.C. § 1396p(c) 
(addressing certain transfers of assets), with 42 U.S.C. § 1396p(d) (addressing the 
treatment of trust amounts).  Although the argument of the amici raises serious questions 
about how the federal statute should be interpreted, see Cox v. Iowa Dep’t of Hum. Servs., 
920 N.W.2d 545, 560–63 (Iowa 2018) (Appel, J., dissenting), we typically do not reach 
issues raised only by amici, Kline v. Berg Drywall, Inc., 685 N.W.2d 12, 23 n.9 (Minn. 
2004).  Furthermore, the Minnesota statute expressly states that the transfer rules apply to 
transfers into pooled trusts.  Minn. Stat. § 256B.0595, subd. 1(j). 
 
7  We first address a preliminary question of forfeiture.  Although her petition for 
review did not explicitly raise a forfeiture issue, the Commissioner now contends that 
Pfoser never argued in his agency appeal that he intended to receive “valuable 
consideration,” and so forfeited the argument. 
 Pfoser did not specifically contend in his agency appeal that he received valuable 
consideration, but the Commissioner determined that Pfoser failed to prove that he had 
received “adequate compensation or fair market value.”  “Valuable consideration” is 
closely related to “adequate compensation.”  The statute does not use the term “adequate 
compensation”; it uses “fair market value or other valuable consideration.”  Minn. Stat. 
§ 256B.0595, subd. 4(a)(4).  Notably, the Commissioner’s own policy manual uses the 
term “adequate compensation” rather than fair market value or valuable consideration.  See 
Minn. Dep’t of Hum. Servs., Minnesota Health Care Programs Eligibility Policy Manual 
§ 2.4.1.3.4 (Jan. 1, 2019) (stating that a transfer beneficiary over age 64 must “provide 
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applied the definition in the State Medicaid Manual and held that Pfoser satisfied it.  Pfoser 

v. Harpstead, 939 N.W.2d at 314, 318; see Ctrs. for Medicare & Medicaid Servs., State 

Medicaid Manual § 3258.1.A.2 (defining valuable consideration as “some act, object, 

service, or other benefit which has a tangible and/or intrinsic value to the individual that is 

roughly equivalent to or greater than the value of the transferred asset”).  The 

Commissioner argues that valuable consideration unambiguously means something of 

equivalent cash value to the transferred asset, or alternatively, that this court should defer 

to agency interpretations, including the State Medicaid Manual.  Pfoser responds that the 

transfer was adequately compensated under any standard.   

We review matters of statutory interpretation de novo.  In re Schmalz, 945 N.W.2d 

46, 49 n.3 (Minn. 2020).  The goal of statutory interpretation is to effectuate the intent of 

the Legislature.  Minn. Stat. § 645.16 (2020).   

The first step is to determine whether the language of the statute is ambiguous.  

Olson v. Lesch, 943 N.W.2d 648, 656–57 (Minn. 2020).  “A statute is unambiguous if it 

has only one reasonable interpretation.”  In re Welfare of Children of J.D.T., 946 N.W.2d 

321, 327 (Minn. 2020).  When interpreting a statute, we read “words and phrases . . . 

according to rules of grammar and according to their common and approved usage.”  Minn. 

                                              
proof that adequate compensation was received”).  Finally, Pfoser’s position is that all three 
standards are essentially the same. 

Because the relevant legal standards are closely related, the underlying facts are not 
in dispute, and the parties have had an opportunity to fully brief the issue, we address the 
valuable-consideration standard on the merits.  See State v. Hill, 871 N.W.2d 900, 905 n.4 
(Minn. 2015) (reaching an argument not raised below when the question involved a purely 
legal issue, the State had briefed the issue, and consideration of the issue did not prejudice 
the State). 
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Stat. § 645.08(1) (2020).  When a statute does not define a term, we may look to lay 

dictionary definitions and, where appropriate, to legal definitions to determine the plain 

meaning of the term.  See Getz v. Peace, 934 N.W.2d 347, 354–55 (Minn. 2018) 

(considering both lay and legal definitions when a phrase frequently appeared as a legal 

phrase in statutes).   

We also read “[m]ultiple parts of a statute . . . together so as to ascertain whether 

the statute is ambiguous.”  Christianson v. Henke, 831 N.W.2d 532, 537 (Minn. 2013).  

“Whenever it is possible, no word, phrase, or sentence should be deemed superfluous, void, 

or insignificant.”  Amaral v. Saint Cloud Hosp., 598 N.W.2d 379, 384 (Minn. 1999). 

We have stated that “ ‘valuable consideration, in the sense of the law, may consist 

either of some right, interest, profit, or benefit accruing to the one party, or some 

forbearance, detriment, loss, or responsibility given, suffered, or undertaken by the 

other.’ ”  Ketterer v. Indep. Sch. Dist. No. 1, 79 N.W.2d 428, 436 (Minn. 1956) (quoting 

44 Words and Phrases, Valuable Consideration 25).  Technical and lay dictionaries offer 

similarly broad definitions.  See Valuable Consideration, Black’s Law Dictionary (11th ed. 

2019) (“[C]onsideration that either confers a pecuniarily measurable benefit on one party 

or imposes a pecuniarily measurable detriment on the other.”); Valuable Consideration, 

Webster’s Third International Dictionary Unabridged 2530 (2002) (“An equivalent or 

compensation having value that is given for something (as money, marriage, services) 

acquired or promised and that may consist either in some right, interest, profit, or benefit 

accruing to one party or some responsibility, forbearance, detriment, or loss exercised by 

or falling upon the other party . . . .”). 
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The Commissioner’s position that the benefit received must be equal to the value of 

the transferred asset is not reasonable in context.  The statute allows for a showing under 

either the fair-market-value standard “or” the valuable-consideration standard.  Minn. Stat. 

§ 256.0595, subd. 4(a)(4); see A.A.A. v. Minn. Dep’t of Hum. Servs., 832 N.W.2d 816, 829 

(Minn. 2013) (“[W]hen the disjunctive ‘or’ is used, only one of the listed factual situations 

needs to be present in order for the provisions to be satisfied.”).  These standards cannot 

be the same because the statute distinguishes fair market value from “other” valuable 

consideration. 

The Commissioner distinguishes fair market value from other valuable 

consideration in section 256.0595, subdivision 4(a)(4), based on the form of the 

compensation.  She equates fair market value to cash and valuable consideration to 

something other than cash but of “equivalent market value.”  This premise is incorrect 

because fair market value and valuable consideration can take the same form.  For instance, 

like valuable consideration, which may consist of “some right, interest, profit, or benefit,” 

see Ketterer, 79 N.W.2d at 436, fair market value need not be money.  Dictionaries define 

fair market value in relation to “price.”  See, e.g., Fair Market Value, Black’s Law 

Dictionary (11th ed. 2019) (“The price that a seller is willing to accept and a buyer is 

willing to pay on the open market and in an arm’s-length transaction . . . .”); Fair Market 

Value, The American Heritage Dictionary 635 (5th ed. 2011) (“The price, as of a 

commodity or service, at which both buyers and sellers agree to do business.”). 

“Price,” in turn, can mean money or other goods.  See Price, Black’s Law Dictionary 

(11th ed. 2019) (“The amount of money or other consideration asked for or given in 
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exchange for something else; the cost at which something is bought or sold.”); Price, The 

American Heritage Dictionary 1397 (5th ed. 2011) (“The amount as of money or goods, 

asked for or given in exchange for something else.”).  Fair market value and valuable 

consideration can therefore each take the form of goods and services.  Consequently, the 

form of compensation—cash versus non-cash—cannot be the critical distinction.8   

We conclude instead that the relevant distinction is the measure of compensation:  

“valuable consideration” under section 256.0595, subdivision 4(a)(4), is compensation that 

is approximately equal to the value of the transferred asset, but may be something less than 

fair market value.  Interpreting valuable consideration to mean something equal to fair 

market value eliminates this distinction and makes the valuable-consideration standard 

meaningless.  This we cannot do.  See Amaral, 598 N.W.2d at 384 (“[N]o word, phrase, or 

sentence should be deemed superfluous . . . .”). 

In context, then, “valuable consideration” under section 256.0595, subdivision 

4(a)(4), unambiguously means compensation that is approximately equal to the value of 

the transferred asset.  This interpretation reflects that valuable consideration is distinct 

from, and a less stringent standard than, fair market value.  It also preserves the force of 

the fair-market-value requirement by requiring a penalty when an asset is transferred for 

                                              
8  The Commissioner cites several federal statutes to support her position that fair 
market value essentially means cash.  See, e.g., 11 U.S.C. § 101 (“The term ‘debt relief 
agency’ means any person who provides any bankruptcy assistance to an assisted person 
in return for the payment of money or other valuable consideration . . . .” (emphasis 
added)).  Notably, in all of her examples, Congress chose to use the term “money,” not 
“fair market value,” to contrast with “other valuable consideration.”  Accordingly, these 
examples do not restrict the broader meaning of fair market value cited above. 
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something of substantially less value.  See Minn. Stat. § 256B.0595, subd. 1(a) (prohibiting 

transfers for less than fair market value); 42 U.S.C. § 1396p(c)(1)(A).   

The Commissioner would add another element to the plain meaning of “valuable 

consideration” in section 256.0595, subdivision 4(a)(4).  She asserts that valuable 

consideration includes only assets that are themselves countable for purposes of 

determining Medical Assistance eligibility.  Otherwise, she argues, an “asymmetry” occurs 

if persons can exchange a countable asset for a non-countable asset while avoiding a 

penalty and maintaining eligibility for their benefits.  Even so, the statute contradicts the 

Commissioner’s position.  The statute does not require the compensation received to be 

itself a countable asset.  See Minn. Stat. § 256B.0595, subd. 1(c) (applying no penalty to 

certain payments for personal services). 

Accordingly, under the intent exception to the asset-transfer rules, Minn. Stat. 

§ 256.0595, subd. 4(a)(4), we hold that “valuable consideration” means compensation that 

is approximately equal to the fair market value of the transferred asset.9 

C. 

Having defined “valuable consideration” under Minnesota Statutes section 

256B.0595, subdivision 4(a)(4), we now determine whether Pfoser met his burden of 

showing that he intended to transfer the funds into the pooled special-needs trust for 

                                              
9  Because we arrive at our interpretation from the plain meaning of the statute, we do 
not consider the definition in the State Medicaid Manual or other agency statements.  See 
Staab v. Diocese of St. Cloud, 813 N.W.2d 68, 73 (Minn. 2012) (“If the words are free of 
all ambiguity, we apply the statutory language.”); Schwanke v. Minn. Dep’t of Admin., 
851 N.W.2d 591, 594 n.1 (Minn. 2014) (stating that “we owe no deference to an agency’s 
interpretation of an unambiguous statute”).   
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valuable consideration.  The court of appeals held that the Commissioner made three legal 

errors in imposing a transfer penalty: failing to consider whether Pfoser received valuable 

consideration before, during, or after the transfer; stating her belief that no “reasonable 

seller/buyer or objective observer” would consider Pfoser’s exchange to be adequately 

compensated; and relying too heavily on the discretionary and irrevocable features of the 

trust.  Pfoser v. Harpstead, 939 N.W.2d at 315–18.  The court of appeals also concluded 

that the Commissioner’s decision was arbitrary and capricious and unsupported by 

substantial evidence as a whole.  Id. at 316, 318.  The Commissioner argues that Pfoser’s 

transfer was not adequately compensated because his equitable interest in the pooled 

special-needs trust is not equal to $28,010 in unrestricted cash.  She also contends that 

future goods and services should not be considered when determining the value of Pfoser’s 

interest and that exempting Pfoser’s transfer thwarts the purpose and structure of the 

Medicaid Act. 

We note first that the Commissioner erred legally by requiring Pfoser to offer 

“convincing evidence of intent to receive fair market value.”  (Emphasis added.)  The 

convincing-evidence standard applies when a person transferring assets seeks to show that 

the transfer was not “for the purpose of establishing or maintaining medical assistance 

eligibility.”  Minn. Stat. § 256B.0595, subd. 1(a).  It does not apply to the intent exception 

in Minn. Stat. § 256B.0595, subd. 4(a)(4).  Under the intent exception, Pfoser needed only 

to make a “satisfactory showing” that he “intended to dispose of the assets” for “valuable 

consideration.”  Id.  That standard requires a lesser showing than a convincing-evidence 

standard.  Accordingly, Pfoser needed to make a satisfactory showing that he intended to 
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receive compensation that is approximately equal to the $28,010 that he transferred into 

the trust. 

The evidence shows that Pfoser intended to receive approximately $28,010 in the 

form of his equitable interest in the pooled special-needs trust.  Pfoser’s sub-account was 

credited with $28,010, subject to enrollment and management fees, and he became entitled 

to the professional investment and management of his trust assets.  The record also shows 

that Lutheran Social Service carefully designed a plan to use the funds in Pfoser’s trust 

sub-account (1) solely for his benefit, (2) on necessary and specific goods and services that 

would not be covered by Medical Assistance but were designed to meet his needs as a 

resident of a long-term care facility with Parkinson’s disease, and (3) over a period of 2 

years, well within Pfoser’s life expectancy of almost 15 years.  Moreover, the record 

contains no evidence that contests the value of the goods and services that Pfoser intended 

and expected to receive.  Consequently, Pfoser was likely to receive the approximate value 

of the funds deposited into his sub-account.   

The Commissioner cites various authorities to show that transfers into a pooled 

special-needs trust are not for fair market value.  For example, the State Medicaid Manual 

states that, when a person transfers a non-excluded asset into a trust, a “transfer of assets 

for less than fair market value generally takes place” because “[a]n individual placing an 

asset in a trust generally gives up ownership of the asset to the trust.”  Ctrs. for Medicare 

& Medicaid Servs., State Medicaid Manual § 3259.6.G.  Similarly, the Commissioner’s 

own agency policy manual states that a transfer into a pooled trust after a disabled person 

turns 65 is “evaluated as an uncompensated transfer,” unless the disabled person can 
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“provide proof that adequate compensation was received.”  Minn. Dep’t of Hum. Servs., 

Minnesota Health Care Programs Eligibility Policy Manual § 2.4.1.3.4.  In addition, the 

Commissioner cites cases from other states that upheld penalties on similar transfers into 

trusts because the courts determined that the equitable interests were not equal to the fair 

market value of unrestricted cash.  See Cox v. Iowa Dep’t of Hum. Servs., 920 N.W.2d 545 

(Ia. 2018); In re Pooled Advocate Tr., 813 N.W.2d 130 (S.D. 2012). 

These authorities are not determinative because they apply the fair-market-value 

standard rather than the valuable-consideration standard, which we conclude is less 

stringent.10  Further, the agency statements establish only a presumption that a transfer into 

a pooled trust is not for fair market value—a presumption that a disabled person may rebut 

with evidence.  Given Pfoser’s showing, if we were to accept the Commissioner’s position 

                                              
10  The cases cited by the Commissioner are legally and factually distinguishable.  In 
the Iowa case, an elderly couple transferred $575,000 into two pooled special-needs trust 
accounts but, unlike Pfoser, did not provide an affidavit from the trustee stating when, or 
for what purpose, the funds were likely to be used.  Cox v. Iowa Dep’t of Hum. Servs., 
920 N.W.2d 545, 548 (Ia. 2018).  The Iowa Supreme Court held that the transfer was for 
less than fair market value because, among other factors, “[t]he value of readily available 
assets is greater than the value of assets that are restricted in a trust for future use.”  Id. at 
559.  Although the court referenced the intent exception and the valuable-consideration 
standard, it did not specifically analyze whether the transfer was exempt under that 
standard.  Id. at 557, 559. 

In the South Dakota case, an elderly couple transferred $115,000 into a pooled 
special-needs trust.  In re Pooled Advocate Tr., 813 N.W.2d 130, 136 (S.D. 2012).  The 
South Dakota Supreme Court concluded that the beneficiaries did not receive fair market 
value because the trustee had sole discretion over disbursement of the funds and because 
the beneficiaries had identified “no items or services purchased for them by the trust” that 
would demonstrate that their interest had “tangible” and “intrinsic” value.  Id. at 147.  The 
court did not consider whether the couple was exempt from a transfer penalty under the 
valuable-consideration standard. 
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that Pfoser had not met his burden, it is unclear whether a disabled person age 65 or over 

could ever rebut the presumption. 

The Commissioner also contends that the value of future goods and services should 

not be considered because Pfoser did not have a “binding agreement” that allowed him to 

enforce specific distributions.  She asserts that the court of appeals erred by requiring her 

to consider evidence of “valuable consideration received by the recipient before, during, 

and after transferring assets to the pooled trust.”  Pfoser v. Harpstead, 939 N.W.2d at 313. 

Although the Commissioner is correct that Pfoser could not enforce specific 

distributions because the trust was discretionary and irrevocable, Pfoser’s equitable interest 

was still legally enforceable under principles of trust law.  Under the Minnesota Trust 

Code, a trustee has a duty to administer a trust “in good faith, in accordance with its terms 

and purposes and the interests of the beneficiaries.”  Minn. Stat. § 501C.0801 (2020).  The 

express purpose of the Lutheran Social Service trust was to provide for the “supplemental 

care and special needs” of the disabled beneficiary, and the Trust Agreement required that 

the funds “be managed, invested, and disbursed” to provide for Pfoser’s supplemental 

needs.  Lutheran Social Service therefore had fiduciary (and contract) obligations to 

manage the trust to provide for Pfoser’s supplemental needs.  In addition, Pfoser could 

enforce his interest through equitable remedies, such as suing to compel Lutheran Social 

Service to perform its duties, to enjoin it from breaching its duties, or to replace it as trustee.  

See Restatement (Second) of Trusts § 199 (Am. Law Inst. 1959).  Consequently, Pfoser 

had a legally enforceable interest. 
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Further, the court of appeals did not err in requiring the Commissioner to consider 

evidence of valuable consideration that Pfoser would receive in the future because the 

goods and services that Pfoser expected to receive were based on a legally enforceable 

agreement that existed at the time of the transfer.  Pfoser v. Harpstead, 939 N.W.2d at 313.  

Under the statute, a transfer is not penalized merely because the transferor will not receive 

the full benefit of the compensation until a later point.  See Minn. Stat. § 256B.0595, subd. 

1(f), (h) (exempting the purchase of annuities, promissory notes, and loans, if certain 

requirements are met); accord 42 U.S.C. § 1396p(c)(l)(F), (G), (I).  We therefore reject the 

Commissioner’s position that a valuation of Pfoser’s interest in the pooled special-needs 

trust could not consider goods and services that Pfoser anticipated receiving in the near 

future under the Trust Agreement. 

Finally, the Commissioner contends that exempting Pfoser’s transfer “subverts the 

purpose” of the Medicaid Act by permitting him to preserve assets for his own use and 

providing a “roadmap” for others to follow.  She also claims that exempting Pfoser’s 

transfer under the intent exception nullifies the automatic exemption for transfers into a 

trust established for a beneficiary under age 65.  See Minn. Stat. § 256B.0595, subd. 

4(a)(6); 42 U.S.C. § 1396p(c)(2)(B)(iv). 

We acknowledge that Medicaid is intended to be the payor of last resort.  In re Estate 

of Barg, 752 N.W.2d 52, 58 (Minn. 2008).  Similarly, “[i]t is the public policy of this state 

that individuals use all available resources to pay for the cost of long-term care services . . . 

before turning to Minnesota health care program funds, and that trust instruments should 

not be permitted to shield available resources of an individual.”  Minn. Stat. § 501C.1206 
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(2020).  But even if we agreed with the Commissioner that exempting Pfoser’s transfer 

would hinder the legislative purpose, we “will not disregard a statute’s clear language to 

pursue the spirit of the law.”  Lee v. Fresenius Med. Care, Inc., 741 N.W.2d 117, 123 

(Minn. 2007). 

In any case, we think that the Commissioner’s fears are overstated.  Pooled special-

needs trusts are unlikely to be used to hide great wealth while creating eligibility for 

Medical Assistance because of the inherent limitations of these trusts:  pooled special-

needs trusts are available only to disabled persons, Minn. Stat. § 256B.056, subd. 3b(c); 

the person must give up control of the funds, id.; and any unused funds will revert to the 

State, Minn. Stat. § 256B.056, subd. 3b(d).  As a result, those who are likely to benefit 

through the use of pooled special-needs trusts are those who, like Pfoser, are disabled and 

have only modest assets that they wish to use for basic care not covered by Medical 

Assistance.  See Lewis v. Alexander, 685 F.3d 325, 333 (3d Cir. 2012) (stating that the 

expenses provided by a special-needs trust are things like “books, television, Internet, 

travel, and even such necessities as clothing and toiletries,” which “would rarely be 

considered extravagant”). 

In addition, pooled special-needs trusts do not allow disabled persons to divert and 

preserve assets for their heirs.  Cf. Miller v. Ibarra, 746 F. Supp. 19, 34 (D. Colo. 1990) 

(explaining that Congress tightened the asset-counting rules for trusts in 1986 to “prevent 

wealthy individuals, otherwise ineligible for Medicaid benefits, from making themselves 

eligible by creating irrevocable trusts in order to preserve assets for their heirs”); Lewis, 

685 F.3d at 333 (“Individuals have gained access to taxpayer-funded healthcare while 
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retaining the benefit of their wealth and the ability to pass that wealth to their heirs. 

Congress understandably viewed this as an abuse . . . .”).  All pooled special-needs trusts, 

including the trust operated by Lutheran Social Service, must contain a pay-back provision 

requiring any funds remaining in a sub-account after the beneficiary’s death to be used to 

repay the State for the Medical Assistance benefits received by the beneficiary.  Minn. Stat. 

§ 256B.056, subd. 3b(d); accord 42 U.S.C. § 1396p(d)(4)(C)(iv). 

Lastly, exempting Pfoser’s transfer of funds into the pooled special-needs trust does 

not nullify the automatic exception in Minnesota Statutes section 256B.0595, subdivision 

4(a)(6), which exempts “transfers . . . into a trust established for the sole benefit of an 

individual who is under 65 years of age who is disabled as defined by the Supplemental 

Security Income program.”  Accord 42 U.S.C. § 1396p(c)(2)(B)(iv).  The automatic 

exception in subdivision 4(a)(6) is just that—automatic.  Exempting a disabled person age 

65 or older upon a satisfactory showing of the required intent in no way nullifies the benefit 

of the automatic exception for disabled persons who are under age 65 and need not make 

an additional showing. 

In sum, we conclude that Pfoser has demonstrated that his equitable interest in the 

pooled special-needs trust was approximately equal to the value of the $28,010 transferred 

into the trust sub-account.  Accordingly, we hold that Pfoser made a satisfactory showing 

that he intended to receive valuable consideration and was not subject to a transfer penalty.  

See Minn. Stat. § 256B.0595, subd. 4(a)(4); 42 U.S.C. § 1396p(c)(2)(C)(i).  We therefore 
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conclude that substantial evidence does not support the Commissioner’s decision to uphold 

the penalty.11 

CONCLUSION 

For the foregoing reasons, we affirm the decision of the court of appeals. 

Affirmed. 

 

ANDERSON, J., took no part in the consideration or decision of this case. 

                                              
11  Because we resolve this case under the valuable-consideration standard, we do not 
consider whether Pfoser intended to receive, or actually received, fair market value.  See 
Minn. Stat. § 256B.0595, subd. 4(a)(4) (allowing a showing of the intent to receive fair 
market value “or” other valuable consideration); accord 42 U.S.C. § 1396p(c)(2)(C)(i). 
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KDHE-DHCF POLICY NO:  2022-02-01 
 

From:  Erin Kelley, Senior Manager    

Date:  February 07, 2022 Medical KEESM Reference(s): 5621(2), 5721(9), 
5722(1), 5722(2), and 5723.2 
  

RE:  Transfer to an Exempt Pooled Disability 
Payback Trust After Age 64 

Program(s):  LTC Programs 
 
  

 

This memo sets forth instructions for implementation of policy changes concerning the application of 
an inappropriate transfer penalty when funding an exempt pooled disability payback trust after age 
64.  The Medical KEESM manual will be updated with the next scheduled revision.   

 BACKGROUND 

A properly structured irrevocable pooled disability payback trust is exempt as a resource for 

eligibility purposes.  See Medical KEESM 5621(2).  By policy, the trust may be created and funded 

by a grantor/beneficiary of any age and still qualify for exempt status.  However, any assets 

transferred to the trust after age 64 are subject to an inappropriate transfer penalty for long-term 

care coverage purposes.  See Medical KEESM 5722(1).  While the trust itself may be an exempt 

resource, funding of the trust at age 65 or older may still be subject to a disqualifying penalty 

period for long term care coverage. 

 

In general, an inappropriate transfer penalty may be negated by showing that the transfer was 

made either for adequate consideration or with the intent to receive adequate consideration.  See 

Medical KEESM 5721(9) and 5723.2 respectively.  These provisions have previously not been 

routinely applied to transfers to pooled trusts after age 64.  Such transfers were generally simply 

penalized as inappropriate since adequate consideration was deemed to have not been received.  

However, recent judicial decisions have prompted a revisit of existing policy.  
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  POLICY  

Effective with the issuance of this memo, a potentially otherwise disqualifying inappropriate 

transfer penalty imposed due to funding of an exempt pooled disability payback trust after age 64 

may be negated by a satisfactory showing that the trust grantor/beneficiary received, or intended 

to receive, adequate consideration for the transferred assets.  To negate/rebut the agency 

assumption that the transfer was uncompensated, the applicant/recipient must thoroughly 

demonstrate either of the following: 

  ACTUARIALLY SOUND 

Evidence must be presented that the value of all assets transferred to the trust after age 64 

will be used for the benefit of the trust beneficiary within his/her life expectancy.  In other 

words, the transfer must be actuarially sound.  Life expectancy shall be established 

according to the T-4 Life Expectancy Table in the Medical KEESM Appendix based on the 

beneficiary’s age at the time of the transfer(s).  If the applicant/recipient fails to provide 

documentation that the transfer(s) is/are actuarially sound in this manner, the transfer(s) in 

full is/are considered an inappropriate transfer subject to penalty.  

 

Example 1:  An 85-year old woman with a life expectancy of 6.91 years transfers $20,000 

to a pooled trust with the stated intent to use the funds to pay the difference between the 

cost of a shared vs private room in the nursing home once she qualifies for Medicaid 

coverage.  Since the difference in the shared vs private room rate for the facility she is 

residing is a $500 per month, the funds she transferred to the trust are anticipated to be 

fully expended on her behalf in 40 months, which is well within her agency-established life 

expectancy.  Therefore, the transfer is considered actuarially sound with adequate 

consideration to be received in her lifetime in return for the transfer, and no inappropriate 

transfer penalty would be applied.  

 

Example 2:  A 75-year old man with a life expectancy of 11.8 years transfers $10,000 to a 

pooled trust with the stated intent to use the funds for non-covered out-of-pocket medical 

expenses.  The grantor/beneficiary provides verification that these expenses have 

averaged about $1,000/year over the last several years.  Since it is anticipated that the 

transferred funds will be fully expended on his behalf in the next 10 years, which is within 

his agency-established life expectancy, the transfer is considered actuarially sound.  No 

inappropriate transfer penalty would be applied.  

 

Example 3:  A 73-year old man with a life expectancy of 12.33 years transfers $12,000 to a 

pooled trust with the stated intent to use the funds for non-covered out-of-pocket medical 

expenses.  The grantor/beneficiary provides verification that these expenses have 

averaged $500/year over the last several years.  Since it is not anticipated that the 

transferred funds will be fully expended on his behalf in the next 12.33 years, which is 

within his agency-established life expectancy, the transfer is not considered actuarially 
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sound.  This transfer would be considered an inappropriate transfer subject to a transfer of 

property penalty.   

 

Note:  In example 3, because the transfer did not intend to receive adequate consideration 

at the time of the transfer, the entire $12,000 is subject to the transfer of property penalty.   

  INTENT 

The applicant/recipient must demonstrate that when the trust was funded, there was an 

intent to receive adequate consideration.  Evidence must be presented that based on the 

non-covered medical needs of the grantor/beneficiary at the time the pooled trust was 

funded after age 64, the funds were anticipated to be fully expended within his/her life 

expectancy.  Should unforeseen circumstances change after funding of the trust which 

subsequently makes expenditure of all transferred funds unlikely or impossible within 

his/her life expectancy, adequate consideration is still considered to have been received if 

the original demonstrated intent would have been actuarially sound.   

 

Note that a simple affidavit, without other compelling documentation, indicating the 

grantor/beneficiary intended to fully use the funds for a stated purpose within his/her life 

expectancy does not constitute sufficient evidence for purposes of this policy.  In general, 

to be compelling, the evidence presented must be documented rather than attested.  

 

Example 4:  Same 85-year old woman as in Example 1 above.  If she unexpectedly 

transitions from the nursing home to HCBS after 6 months, she will have $17,000 

remaining in the trust that will likely not be expended on her behalf within her remaining 

lifetime.  But, since her original intent was to fully spend the funds within her life 

expectancy, she will not be penalized due to an unanticipated change in circumstances.  

No transfer penalty would be applied.  

 

However, if it had been known at the time of the funding that the nursing home stay was 

indeed only temporary and not permanent, then the transition to HCBS could be foreseen, 

negating any claim that the intent was to make the transfer actuarially sound.  In that 

instance, a transfer penalty would be appropriate.  

 

Example 5:  A 65-year old man with a life expectancy of 17.81 years transfers $15,000 to a 

pooled trust with the stated intent to use the funds to travel out-of-state to visit his younger 

brother once a year.  The documented cost of the annual excursion is approximately 

$1,500.  It is anticipated the funds will be fully expended in 10 years.  After 3 years, his 

brother unexpectedly passes away.  He applies for long term care coverage at age 69 with 

$10,500 remaining in the trust account, which will likely never be expended within his 

lifetime.  Since the intent at the time of funding was to expend all the funds within his life 

expectancy, the transfer is considered actuarially sound.  He will not be penalized for the 

unanticipated change in circumstances.  No transfer penalty would be applied.  
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Example 6:  An 81-year old woman with a life expectancy of 9.04 years transfers $5,500 to 

a pooled trust.  Upon review, the worker finds that there is no stated intent for how the 

funds would be used, other than the joinder agreement stating these monies are excess 

resources.  As the funds were transferred to a pooled trust after she turned 65-years old, 

the entire $5,500 is considered an inappropriate transfer subject to a transfer of property 

penalty. 

 

Note: When multiple transfers to the trust occur after age 64, each transfer is evaluated separately 

based on the date of the transfer and how the funds are/were intended to be used.  This may 

result in some transfers being considered actuarially sound, or intended to be actuarially sound, 

while others are penalized as an inappropriate transfer.  When multiple transfers are to be 

penalized, see Medical KEESM 5724.3. 

 PROCESS 

The process for eligibility staff has not changed.  All trusts, including pooled disability payback 

trusts (i.e. ARCare Trust, Midwest Special Needs Trust, and Northview Developmental Disabilities 

Trust), along with all supporting documentation, shall continue to be sent to KDHE Eligibility Policy 

for review.  See Medical KEESM 5600.  KDHE Eligibility Policy will determine the availability of the 

trust as a resource and whether an inappropriate transfer has occurred.  If additional information is 

needed, eligibility staff may be directed to request the information from the applicant/recipient and 

forward to KDHE Eligibility Policy upon receipt for further review.  

QUESTIONS   

For questions or concerns related to this document, please contact the KDHE Medical Policy Staff at 
KDHE.MedicaidEligibilityPolicy@ks.gov. 
 

Erin Kelley    Senior Manager  

Amanda Corneliusen   Family Medical Program Manager  

Jessica Pearson   Elderly & Disabled Program Manager  

Sara Reese   Elderly & Disabled Program Manager  

Shawna Pilkington  Family Medical Program Manager       

 

 

Questions regarding any KEES issues are directed to the KEES Help Desk at KEES.HelpDesk@ks.gov. 
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T-4                                             LIFE EXPECTANCY TABLE                                          07-09 

                                                                FEMALES 

                          Life                                                         Life                                                         Life 

Age            Expectancy                        Age            Expectancy                        Age            Expectancy 

  0                    79.96                               40                  41.46                               80                    9.22 

  1                    79.45                               41                  40.52                               81                    8.65 

  2                    78.49                               42                  39.58                               82                    8.11 

  3                    77.51                               43                  38.65                               83                    7.59 

  4                    76.52                               44                  37.72                               84                    7.09 

  5                    75.54                               45                  36.80                               85                    6.62 

  6                    74.55                               46                  35.88                               86                    6.17 

  7                    73.56                               47                  34.96                               87                    5.74 

  8                    72.57                               48                  34.06                               88                    5.33 

  9                    71.58                               49                  33.15                               89                    4.96 

 10                   70.58                               50                  32.25                               90                    4.60 

 11                   69.59                               51                  31.35                               91                    4.28 

 12                   68.60                               52                  30.46                               92                    3.97 

 13                   67.61                               53                  29.57                               93                    3.70 

 14                   66.62                               54                  28.68                               94                    3.44 

 15                   65.64                               55                  27.81                               95                    3.22 

 16                   64.66                               56                  26.94                               96                    3.01 

 17                   63.68                               57                  26.07                               97                    2.83 

 18                   62.71                               58                  25.22                               98                    2.66 

 19                   61.74                               59                  24.37                               99                    2.50 

 20                   60.76                               60                  23.53                              100                   2.36 

 21                   59.79                               61                  22.71                              101                   2.22 

 22                   58.82                               62                  21.89                              102                   2.08 

 23                   57.84                               63                  21.08                              103                   1.95 

 24                   56.87                               64                  20.29                              104                   1.83 

 25                   55.90                               65                  19.50                              105                   1.71                                                                                                 

 26                   54.93                               66                  18.72                              106                   1.60 

 27                   53.96                               67                  17.95                              107                   1.49 

 28                   52.99                               68                  17.19                              108                   1.39 

 29                   52.02                               69                  16.45                              109                   1.29 

 30                   51.05                               70                  15.72                              110                   1.20 

 31                   50.08                               71                  15.01                              111                   1.11 

 32                   49.11                               72                  14.31                              112                   1.03 

 33                   48.14                               73                  13.62                              113                   0.95 

 34                   47.18                               74                  12.95                              114                   0.87 

 35                   46.22                               75                  12.29                              115                   0.80 

 36                   45.26                               76                  11.64                              116                   0.73 

 37                   44.30                               77                  11.01                              117                   0.67 

 38                   43.35                               78                  10.40                              118                   0.62 

 39                   42.40                               79                    9.80                              119                   0.57 



T-4                                             LIFE EXPECTANCY TABLE                                          07-09 

                                                                MALES 

                          Life                                                         Life                                                         Life 

Age            Expectancy                        Age            Expectancy                        Age            Expectancy 

  0                    74.83                               40                  37.28                               80                    7.62 

  1                    74.40                               41                  36.36                               81                    7.15 

  2                    73.43                               42                  35.46                               82                    6.70 

  3                    72.46                               43                  34.56                               83                    6.26 

  4                    71.47                               44                  33.67                               84                    5.84 

  5                    70.49                               45                  32.78                               85                    5.45 

  6                    69.50                               46                  31.90                               86                    5.08 

  7                    68.52                               47                  31.03                               87                    4.73 

  8                    67.53                               48                  30.17                               88                    4.40 

  9                    66.54                               49                  29.31                               89                    4.09 

 10                   65.55                               50                  28.46                               90                    3.80 

 11                   64.55                               51                  27.62                               91                    3.54 

 12                   63.56                               52                  26.79                               92                    3.29 

 13                   62.57                               53                  25.96                               93                    3.06 

 14                   61.59                               54                  25.14                               94                    2.86 

 15                   60.61                               55                  24.33                               95                    2.68 

 16                   59.65                               56                  23.52                               96                    2.52 

 17                   58.70                               57                  22.71                               97                    2.38 

 18                   57.75                               58                  21.92                               98                    2.25 

 19                   56.81                               59                  21.13                               99                    2.13 

 20                   55.88                               60                  20.36                              100                   2.02 

 21                   54.95                               61                  19.60                              101                   1.91 

 22                   54.02                               62                  18.85                              102                   1.81 

 23                   53.10                               63                  18.11                              103                   1.71 

 24                   52.17                               64                  17.38                              104                   1.61 

 25                   51.25                               65                  16.67                              105                   1.52                                                                                                 

 26                   50.32                               66                  15.96                              106                   1.43 

 27                   49.38                               67                  15.27                              107                   1.35 

 28                   48.45                               68                  14.59                              108                   1.26 

 29                   47.52                               69                  13.93                              109                   1.19 

 30                   46.58                               70                  13.27                              110                   1.11 

 31                   45.64                               71                  12.64                              111                   1.04 

 32                   44.70                               72                  12.01                              112                   0.97 

 33                   43.76                               73                  11.41                              113                   0.91 

 34                   42.83                               74                  10.81                              114                   0.84 

 35                   41.89                               75                  10.24                              115                   0.78 

 36                   40.96                               76                    9.68                              116                   0.72 

 37                   40.04                               77                    9.14                              117                   0.67 

 38                   39.11                               78                    8.62                              118                   0.62 

 39                   38.19                               79                    8.11                              119                   0.57 
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ORDER ON JUDICIAL REVIEW 

THIS MATTER comes before the Court on Plaintiff's request for judicial review 
pursuant to C.R.S. § 24-4-106 of the Administrative Procedures Act. Plaintiff filed her 
opening brief January 21, 2016, Defendant filed its response February 25, 2016, and 
Plaintiff filed a reply brief March 17, 2016. The Court, having reviewed Plaintiff's 
Opening Brief ("Op. Br."), Defendant's Answer Brief ("Def. Ans"), the Reply Brief, the 
agency record, relevant legal authority, the court file, and being otherwise fully advised 
in the premises, HEREBY FINDS and ORDERS as follows: 

FACTUAL BACKGROUND 

This is an appeal of a Final Agency Decision whereby the Colorado State 
Department of Health Care Policy and Financing ("Department") imposed a penalty 
period upon Plaintiti 's receipt ofMedicaid long-term care ("LTC") 
benefits. 

Plaintiff is a disabled individual as defined in 42 U.S.C. § 1382c(a)(3). During 
treatment for  in 2005, Plaintiff's physician accidentally administered an 
overdose of morphine to her, resulting in her disabilities. Pl.'s Comp. at 1J 29. As a result 
of the overdose, she suffered anoxic encephalopathy, a brain injury, and was in a coma 
for a week. Id. This resulted in permanent physical disability and partial mental disability. 
Jd. at 1J 30. Plaintiff regained the ability to speak after a year, and has since regained 
partial use of her arms. Id. However, she cannot live independently and relies on nursing 
home care. Id. at 1J 34. 

In  2013, after Plaintiff turned 65, her former conservator executed a trust 
agreement with the Colorado Fund for People with Disabilities ("CFPD"), a Colorado 
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non-profit corporation recognized by the Internal Revenue Service as a tax-exempt public 
charity within the meaning of Section 50 I ( c )(3) of the Internal Revenue Code. CFPD 
serves as a trustee under the Fourth Amended Declaration of Trust of the Colorado Fund 
for People with Disabilities, Inc. ("Trust"), a pooled trust within the meaning of 42 
U.S.C. § 1396p(d)(4)(C). A pooled trust is a trust established and administered by a 
nonprofit organization. Each beneficiary has a separate sub-account, but the trust pools 
the accounts for investment and management purposes. !d. Plaintiffs conservator 
executed the Transfer Agreement for Beneficiaries Over the Age of 65 ("Transfer 
Agreement"). The conservator then issued two checks to the trust- for $15,000 and 
$14,384.57. At the time of the execution, Plaintiff was 65 years old. 

CFPD sent a caseworker to meet with Plaintiff and her Guardian to discuss 
Plaintiffs needs and desires. CFPD then funded Plaintiffs trust sub-account with the 
funds and prepared an Assessment and Plan dated July 18, 2013 ("Spending Plan'') 
tailored to Plaintiffs needs. The Spending Plan requires CFPD to provide ongoing case 
management for Plaintiff, and to manage the funds of the account, including 
bookkeeping. The Spending Plan sets forth "One Time Expenditures'' totaling $4,350, 
including a deposit fee of $300, a set-up fee of $250, an Assessment and Plan fee of 
$200, furniture of $800, conservatorship fees of $2000, and attorney fees of $800. 
OACR, at 74. 1 The Spending plan also lists estimated yearly "Ongoing Expenditures'' in 
the amount of $3,000, including a $40 monthly case management fee totaling $480/year, 
a $10 monthly bookkeeping fee totaling $120/year, dental care at $300/year, wheelchair 
maintenance or replacement at $500/year, accessible van lift maintenance and repairs at 
$1 ,000/year, and a $50 monthly charge for alternative therapy totaling $600/year. !d. At 
the time the Spending Plan was drafted, Plaintiffs life expectancy was 20.19 years. !d. 

On May 28, 2013, after having lived at the  nursing home 
since late 2005, Plaintiff applied for Medicaid long-term care ("LTC") benefits through 
the Arapahoe County Department of Human Services ("ACDHS''). In connection with 
the application, ACDHS sent the pooled trust documents to the Department for review 
and approval. The original Transfer Agreement was unsigned, so the Department's Trust 
Officer initially declined to approve the trust. On January 27, 2014, ACDHS re-submitted 
the request for Department review after receiving fully executed documents from 
Plaintiff. The following documents were provided to the Department: CFPD's Transfer 
Agreement and corresponding paperwork; paperwork designating CFPD as Plaintiffs 
representative payee for social security benefits; the "Declaration of Income Trust"; 
copies of the two checks made to fund the trust with CFPD; CFPD's Spending Plan, 
listing estimated expected trust expenditures to be made by the trust; and a letter from 
Plaintiffs conservator's attorney stating that the Spending Plan was being submitted in 
order to rebut the presumption of a transfer without fair consideration set forth in 
Colorado Medicaid regulations. ' 

1 References to the record certified by the Office of Administrative Courts will be referred to as "OACR" 
throughout this Order. References to page numbers will be to the Bates number(s) assigned to the particular 
page(s), which are four numerals less than the pagination listed on the record CD, due to the four-page 
Certificate of Record prepared by the OAC which precedes the actual Bates numbered record. 
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The Department, through its Trust Officer, determined that 
Plaintiff failed to rebut the presumption, stating as follows in her letter of February 14, 
2014: 

, was 65 years old at the time of the transfer. 
If an individual for whom a pooled trust is established is 65 
years of age or older, the transfer of assets into the pooled 
trust creates a rebuttable presumption that the assets were 
transferred without fair consideration. See 10 C.C.R. 2505-
10, Section 8.1 00.7 .E.6.c.ii. The elements required to rebut 
the presumption that a transfer was without fair 
consideration are listed at 10 C.C.R. 2505-10, Section 
8.100.7.0.6 and 7. The documentation submitted in this 
regard does not rebut the presumption that the funds were 
transferred to establish or maintain Medicaid eligibility. 
Therefore, a penalty period of ineligibility as set forth in 
the Department regulations would be applicable to Ms. 

's transfer of funds into the CFP the pooled 
trust. 

~,at 82 (emphasis original). After receiving s letter, the ACDHS 
imposed a 4.18-month penalty period of ineligibility. This period was calculated by 
dividing the amount of the transfer, $29,384.57, by the average monthly cost of 
institutional care for the region, $7,023. OACR, at 40. 

On July 10, 2014, Plaintiff appealed this decision in the Office of Administrative 
Courts. She argued that she did receive fair consideration for the transfer because the 
CFPD pooled trust ensured that "her needs, above and beyond what Medicaid will 
provide, will be met, funds will be used solely for [her] benefit, and [her] quality of life 
will be enhanced as a result." OACR, at 208. She also argued that CFPD's fiduciary 
duties to her obligate it to use the Funds for her henPfit rlnring her lifetime in the manner 
outlined in the Spending Plan. !d. Although '>letter of February 14, 2014 
had not so asserted, the Department maintained that the transfers were without fair 
consideration because the agreement only served "to deprive [Plaintiff] of control of her 
asset in exchange for an imposed duty to her to now pay various initial and continuing 
trust administration fees and a vague promise that at some point in the future she may -
but is not guaranteed- to receive items and services listed on her spending plan." Id., at 
98-99. The Department also argued that the Spending Plan was not contractual in nature, 
only listed estimated expenditures for the trust, and could be changed or modified at any 
time by CFPD. Id. 

The case was assigned to Administrative Law Judge _ _ ("ALJ Light"), 
who held a telephone hearing on January 13, 2015 at which she heard testimony from 

1 behalf of the Department; , on behalf of ACDHS; 
, Plaintiff's longtim"' ~~--~--:- .. and Guardian; i , Plaintiff's case 

manager with CFPD; and Executive Director ofCFPD. In her Initial 
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Decision issued February 10, 2015 ('"Initial Decision'"), ALJ Light first rejected the 
Department's argument, based upon a federal regulation which shefound did not apply, 2 

that Plaintiff had not received anything of value from CFPD at the time of transfer. She 
considered the Department's regulatory definitions of "'fair market value," "fair 
consideration,'' and "'valuable consideration,'' and concluded that "there is no legal 
requirement that Appellant receive all consideration for her $29,384.57 at the time of 
transfer. Rather, ... State Department rules merely define fair consideration as requiring 
an amount equal to or greater than the value of the transferred asset." Initial Decision, ,-r 
16, at 6; OACR at 221.- The ALJ made findings of fact and reached conclusions of law, 
which warrant lengthy citation: 

17. Appellant received value from CFPD is [sic] an amount at 
least equal to the value of her transferred asset. The Plan established that 
Appellant will receive approximately $3,000.00 per year in services from 
CFPD, and credible evidence was presented that to date CFPD has spent 
funds in accordance with the Plan by providing repairs to Appellant's 
wheelchair, paying for her dental care, health insurance, and beautician 
services. Moreover, the fact that Appellant's trust will be entirely spent 
down well within her actuarial lifetime, and that the Transfer Agreement, 
as well as CFPD's legal fiduciary duties, require that the trust assets be 
spent on her behalf, further provide credible evidence that Appellant 
received full and fair consideration in exchange for her transfer of 
$29,384.57. 

18. Moreover, the objective and credible evidence established 
that Appellant intended to dispose of her assets for fair consideration. 

credibly testified that the CFPD trust was set up to do things he 
"could not possibly do" to care for Appellant's many needs related to her 
disability. He wanted and needed all of the services CFPD would provide. 
Those services were the consideration for the transfer, and Appellant and 

wanted, needed, and intended to receive the full value of 
CFPD services in exchange for the transfer; in other words, fair 
consideration. 

19. The ALJ concludes Appellant intended to dispose of her 
assets for fair consideration, and in fact received fair consideration in the 
form of CFPD's services to her that are at least equal in value to her 
$29,384.57 transfer. The credible and persuasive evidence in the record 
does not support the Department's position that this was a transfer without 
fair consideration warranting a period of ineligibility. 

Initial Decision, at 6-7; OACR, at 221-222. 

The Department appealed to its Office of Appeals, which reversed the ALJ's 
Initial Decision in its Final Agency Decision issued on May 29, 2015 ("Final Agency 

2 20 C.F.R. §416.1246(b). 
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Decision"). The Department held that the ALl's conclusion was not supported by the 
regulations. Relying on the same regulatory definitions has had the ALJ, the Department 
concluded that ''[a]ll three ofthese definitions refer to the present value of assets 
transferred; there is no qualifying language such as 'the value to be received' or other 
references to receipt of future benefits." Final Agency Decision, at 3; OACR at 274 
(emphasis original). The Department concluded that the Spending Plan did not constitute 
''valuable consideration" equal to Plaintiffs transfer to the CFPD trust because there was 
no guarantee that all of the purchases would be executed at the estimated amounts, the 
terms of the trust indicate that CFPD could change the terms of the spending plan in its 
sole discretion, and there was no guarantee that Plaintiff ''will receive full value for her 
transfer if she dies before completion of the contracted terms.'' Id., at 3-4; OACR at 274-
275. The Department concluded that 

the applicable valuation date is when the assets are 
transferred by the Appellant, not when the Appellant 
receives the final dollar's benefit from the transfer. The 
evidence does not support that the Appellant received the 
full benefit of her transfer at the time of transfer to the 
pooled trust. The Appellant did not overcome the 
presumption that this was a transfer without fair 
consideration, and therefore an ineligibility period is 
appropriate. 

!d., at 4; OACR, at 275. 

On July 9, 2015, Plaintiff initiated this action for judicial review and a stay of 
agency action pursuant to C.R.S. § 24-4-106, and a claim that the Final Agency Decision 
is a denial of her rights under federal law and the U.S. Constitution. On September 24 
2015, the Department filed a Partial Motion to Dismiss Plaintiffs Fourth Claim for Relief 
for lack of subject matter jurisdiction pursuant to CRCP 12(b)(l), and Plaintiffs Fifth 
Claim for Relief, pursuant to CRCP 12(b)(5) for failure to state a claim upon which relief 

· can be granted. On September 21 2016, the court granted the Department's Partial 
Motion to Dismiss Plaintiffs Fourth Claim for Relief because she failed to meet her 
burden under Rule 12(b)(l) to prove the court's subject matter jurisdiction, and granted in 
part and denied in part the Department's Motion to Dismiss Plaintiffs Fifth Claim for 
Relief (granted with respect to the equal protection and due process claims and claim 
pertaining to 42 U.S.C. § 1396p(d)(4)(C), and denied with respect to claims pertaining to 
42 U.S.C. § 1396a(a)(l8), 1396p(c)(4), and 1396p(c)(2)(C)). Following that ruling, the 
court ordered the bifurcation of the APA claim from those under 42 U.S.C. § 1983, in an 
Order dated September 26,2016. 

Plaintiff requests that this Court set aside the Final Agency Decision and reverse 
the Department's imposition of the four month and six day penalty period, award Plaintiff 
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attorney's fees, costs, and interest, and grant such other relief as the court deems proper. 
The Department requests that the Court affirm the Final Agency Decision.3 

STANDARD OF REVIEW 

The Administrative Procedures Act sets forth the standard for judicial review of 
agency actions. As relevant here, C.R.S. § 24-4-106(7) states that ifthe court finds that 
the '"agency action is arbitrary and capricious, a denial of statutory right, ... not in accord 
with the procedures or procedural limitations of this article or as otherwise required by 
law, ... [or] unsupported by substantial evidence when the record is considered as a 
whole ... the court shall hold unlawful and set aside the agency action.'' In determining 
whether an administrative agency's decision is arbitrary and capricious, courts must 
''determine whether a reasonable person, considering all of the evidence in the record, 
would fairly and honestly be compelled to reach a different conclusion. If not, no abuse 
of discretion has occurred and the agency decision must be upheld." Ramseyer v. Colo. 
Dept. of Soc. Servs., 895 P .2d 1188, 1192 (Colo. App. 1995). If an agency's decision is 
supported by ''substantial evidence in the record,'' it must be upheld. State Board of Med. 
Examiners v. McCroskey, 880 P.2d 1I88, II96 (Colo. I994). 

"The findings of evidentiary fact, as distinguished from ultimate conclusions of 
fact, made by the administrative law judge ... shall not be set aside by the agency on 
review of the initial decision unless such findings of evidentiary fact are contrary to the 
weight of the evidence." C.R.S. §24-4-I 05(15)(b ). "Evidentiary facts are the historical 
facts underlying the controversy," while ultimate conclusions are ''conclusions oflaw or 
mixed questions of law and fact that are based on evidentiary facts and determine the 
rights and liabilities ofthe parties." Samaritan Institute v. Prince-Walker, 883 P.2d 3, 9 
(Colo. I994) (citing Federico v. Brannan Sand & Gravel Co., 788 P.2d 1268, I272 
(Colo. I990)); Nixon v. City and County of Denver, 343 P.3d I 05I, I 056 (Colo. App. 
20I4). Ultimate facts "as a general rule [are] framed in the language of the controlling 
statute or legal standard.'' Federico, 788 P.2d at I272. Evidentiary facts, by contrast, 
involve "a purely factual question to be determined from the evidence without reference 
to a legal standard." Samaritan Institute, 883 P.2d at 9. 

Hearing officers generally have the power to make findings regarding the 
credibility of witnesses, which are binding on appeal. Varsity Contractors & Home Ins. 
Co. v. Baca, 709 P.2d 55, 57 (Colo.App. I985) ("[r]esolution of the credibility of 
witnesses by the hearing officer is a question of evidentiary fact which is binding on 
review.") Nixon,supra, 343 P.3d at I057 (Colo. App. 2014)(" ... the Commission was 
required to defer to the Panel's findings of historical fact, including the finding that 
Nixon was credible, ... "). 

3 The ACDHS is also named as a Defendant, and joins the Department's Answer Brief. See County De f. 
Join. State Def.'s Ans. Brief. 
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ANALYSIS 

A. Medicaid, Long Term Care, and Countable Resources 

Medicaid is a cooperative federal/state program created by Title XIX of the Social 
Security Act. 42 U.S.C. § 1396. It is meant to assist people whose income and resources 
are not enough to meet the financial demands of necessary care and services. Stell v. 
Boulder County Dept. ofSoc. Serv., 92 P.3d 910, 912 (Colo. 2004). Federal and state law 
recognize that Medicaid is to be the payer of last resort. 42 U.S.C. § 1396k; C.R.S. § 
25.5-4-300.4. 

For those who qualify for LTC benefits, Medicaid pays for them to live in 
institutions, such as nursing homes. Frantz v. Lake, 2014 U.S. Dist. LEXIS 116916, 12-
13 (W.D. Okla. 2014). To qualify for LTC, an individual must be financially eligible and 
disabled within the meaning of 42 U.S.C. § 1382c(a)(3); I 0 C.C.R. 2505-10, 
§8.100.3.G(l)(d)-(e).4 Financial eligibility is based on countable income and resources.§ 
8.1 00.5.E. Qualifying individuals must have ''countable resources of $2,000 or less and 
must not have disposed of any assets for less than fair market value during the last five 
(5) years.'' Frantz, 2014 U.S. Dist. LEXIS 116916 at 12-13 (citing 42 USC§§ 
1396p( c)(l )(A)). 

Trusts are generally considered countable resources for purposes of Medicaid 
eligibility. 42 U.S.C. 1396p(d). However, in the Omnibus Budget Reconciliation Act of 
1993, Pub. L. 103-66 ("OBRA '93''), Congress exempted three types of trusts, known as 
special needs (or disability) trusts, income trusts, and pooled trusts, from those which 
must be counted as resources available to an applicant for purposes of Medicaid 
eligibility. 42 U.S.C. § 1396p(d)(4)(A)-(C). Colorado adopted these three types of trusts 
created under federal law in C.R.S. §§ 15-14-412.7- 412.9; § 8.100.7.E.6. 

Under both federal and state law, a pooled trust must be established and managed 
by a nonprofit association; separate sub-accounts must be maintained for each beneficiary 
of the trust, which are pooled for purposes of investment and management; and the sub
accounts must be established solely for the benefit of individuals who are disabled by a 
parent, grandparent, or legal guardian, or by the individual herself, or by a court. 42 
U.S.C. §1396p(d)(4)(C); C.R.S. §15-14-412.9. Pooled trusts are intended for individuals 
with small sums of money who can reduce overhead and expenses associated with the 
trust by pooling their assets. Lewis v. Alexander, 685 F.3d 325, 333 (3d. Cir. 2012). 
Under both federal and state law, and unlike special needs trusts and income trusts, 
pooled trusts are not required to repay the state for medical assistance received by the 
beneficiary from any amounts remaining in a sub-account upon the beneficiary's death 
except to the extent of any amounts that are not retained by the trust. 42 U.S.C. § 
1396p(d)(4)(C)(iii); C.R.S. § 15-14-412.9(2)(e). 

4 Department rules pertaining to Medicaid appear at 10 C.C.R. 2505-10, §8.100 et seq. Hereafter, citations 
in this Order will be only to the section numbers, excluding the antecedent cite to the Code of Colorado 
Regulations. 
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B. Transfer Rules 

Here, it is undisputed that Plaintiff is disabled for purposes of 42 U .S.C. § 
1382c(a)(3); that the CFPD trust is a valid pooled trust under both federal and state law; 
that Plaintiff is the sole lifetime beneficiary of the subaccount of the CFPD Trust created 
by her conservator; and that Plaintiff was not precluded by federal or state law from 
transferring assets into the CFPD pooled trust even though she was over the age of 65. 
The only issue in this case is whether her transfer of the $29,384.37 into the pooled trust 
properly gives rise to an eligibility penalty under the transfer rules, as the Department 
contends. It is settled law that the transfer rules apply independently of the eligibility 
rules. See, e.g., In Re: Pooled Advocate Trust, 813 N.W. 2d 130, 142 (S.D. 2012). 

OBRA '93 provided that, in order to satisfy the requirements of the federal 
Medicaid statute, "the State plan must provide that if an institutionalized individual ... 
disposes of assets for less than fair market value on or after" 60 months prior to applying 
for Medicaid, that individual will be ineligible for medical assistance for the number of 
months arrived at by dividing the value of the assets transferred by the average monthly 
cost to a private patient of nursing facility services in the state. Pub. L. 103-66, § 
13611(a)(l); 42 U.S.C. §§ 1396p(c)(l)(A), (c)(l)(B)(i), (c)(l)(E)(i)(I) and (II). In that 
same legislation, Congress also enacted or amended two exemptions from this rule. The 
first was for "assets [which] were transferred to a trust (including a [pooled] trust) 
established solely for the benefit of an individual under 65 years of age who is disabled." 
Pub. L. 103-66, §13611(a)(2); 42 U.S.C. § 1396p(c)(2)(B)(iv)(hereinafter, the ''under 65 
exemption") Second, Congress also provided that an individual shall not be ineligible for 
medical assistance to the extent that "a satisfactory showing is made to the State (in 
accordance with regulations promulgated by the Secretary) that (i) the individual 
intended to dispose of the assets either at fair market value, or for other valuable 
consideration ... '' 42 U.S.C. § 1396p(c)(2)(C)(hereinafter, the "fair market value 
exemption"). 

In Colorado, the Department chose to deal with the under 65 exemption in the 
federal Medicaid statute by promulgating a regulation which allows the matter to be 
litigated, as follows: 

If an institutionalized individual for whom a pooled trust is 
established is 65 years of age or older, the transfer of assets 
into the pooled trust creates a rebuttable presumption that 
the assets were transferred without fair consideration and 
shall be analyzed in accordance with the rules on transfers 
without fair consideration in this volume. 

§ 8.1 00.7.E.6.c.ii). With respect to the fair market value exemption in the federal 
Medicaid statute, the Department provided that"[ n ]o period of ineligibility shall be 
assessed in any of the following circumstances: a. Convincing and objective evidence is 
provided that the individual intended to dispose of the resources either at fair market 
value or for other fair consideration." §8.100.7.0.12. 
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The rules on transfers are set forth in §8.100.7.F, including the three definitions of 
''Fair market value,'' ''Fair consideration,'' and ''Valuable consideration'' upon which the 
ALJ and the Department each relied in their Initial Decision and Final Agency Action, 
respectively. ''Fair consideration'' is defined as ''the amount the individual receives in 
exchange for the asset that is transferred, which is equal to or greater than the value of the 
transferred asset." § 8.1 00.7 .F .I.e. "Fair market value" is defined as "the value of the 
asset if sold at the prevailing price at the time it was transferred." § 8.1 00.7.F.l.b. 
''Valuable consideration'' is defined as ''what an individual receives in exchange for his 
or her right or interest in an asset which has a tangible or intrinsic value to the individual 
that is equivalent to or greater than the value of the transferred asset." § 8.1 00.7.F.l.g. 

C. The Final Agency Action is Unsupported by Substantial Evidence 
when the Record is Considered as a Whole. 

Based on the evidence she heard at the hearing, ALJ Light concluded that Plaintiff 
had rebutted the presumption that Plaintiffs transfer of assets into the CFPD pooled trust 
was without fair consideration. In reaching that conclusion, the ALJ examined the 
Spending Plan, noting that it established that Plaintiff would receive approximately 
$3,000 per year in services, and that "credible evidence was presented that to date CFPD 
has spent funds in accordance with the Plan by providing repairs to [Plaintiff's] 
wheelchair, paying for her dental care, health insurance, and beautician services.'' Initial 
Decision, at 7; OACR, at 222. She also found that the fact that the trust would be spent 
down well within Plaintiff's actuarial lifetime, and the fact that the Transfer Agreement, 
as well as CFPD's fiduciary duties require that the trust assets be spent on Plaintiff's 
behalf provided further credible evidence that she had received full and fair consideration 
for the transferred funds. Id. She also found that the evidence established that Plaintiff 
intended to dispose of the assets for fair consideration, based upon the testimony of her 
friend and guardian, l , who testified that the trust had been set up to do things 
he "could not possibly do'' to care for Plaintiffs disability-related needs. She concluded as 
follows: 

Those services were the consideration for the transfer, and 
[Plaintiff] and 1 wanted, needed, and intended to 
receive, the full value of CFPD services in exchange for the 
transfer; in other words, fair consideration. 

Thus, ALJ Light concluded, on the basis of convincing and objective evidence, that 
Plaintiff intended to dispose ofthe assets for fair consideration.§ 8.100.7.0.12. 

While the difference between "evidentiary facts" and "ultimate conclusions of fact'' 
is not always clear, Lawley v. Dept. of Higher Educ., 36 P.3d 1239, 1245 (Colo. 2001), that 
distinction is not particularly illusive in this case. The regulatory definition of "fair 
consideration'' is a fact-intensive one, requiring an analysis of the value which a trust 
beneficiary received in exchange for transferring her assets. Indeed, the scope of the hearing 
before ALI Light was for the sole purpose of determining whether Plaintiff could rebut the 
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presumption of no fair consideration which the regulation creates when an institutionalized 
Medicaid beneficiary over the age of 65 transfers assets into a pooled trust. § 
8.1 00.7.E.6.c.ii). By definition, a rebuttable presumption contemplates an opportunity to 
offer factual evidence to rebut a factual conclusion that otherwise would stand. 

y, McCormick's Handbook of the Law of Evidence, at 804 (2d ed., 1972)(''a rebuttable 
presumption [is when] the party against whom the presumption operates can always 
introduce proof in contradiction.") As our supreme court has held, a rebuttable presumption 
has a limited purpose: 

A rebuttable presumption (1) shifts the burden of going 
forward to the party against whom it is raised, and (2) if 
that burden is not met, establishes the presumed facts as a 
matter of law. However, ifthe burden is met, the 
presumption does not continue in the case. Nonetheless, a 
permissible inference of the presumed fact remains. 

Krueger v. Ary, 205 P .3d 1150, 1154 (Colo. 2009). 

Here, not only was the evidence summarized by ALJ Light sufficient to rebut the 
presumption that Plaintiff had deposited her assets into the CFPD trust without fair 
consideration, there was virtually no evidence offered in opposition to it. At the hearing, 
Defendant called onl) .he trust officer of HCPF. ·testified, in 
entirely conclusory terms, that the documents that had been submitted to her on Plaintiff's 
behalf did not rebut the presumption because they ''did not provide a value equal to or 
greater than the amount that's been transferred in as a final transfer." Tr. at 36. She recited 
no factual reasons for that conclusion. Just as she had failed to do in her letter of February 
14, 2014, at the hearint. r provided no specific factual analysis as to why the 
Spending Plan did not amount to fair consideration. She acknowledged that she has reached 
the same conclusion with respect to each case involving a transfer to a pooled trust by a 
disabled person over the age of 65 which she has examined. Tr. at 41. 

The court concludes that the ALJ' s finding that the presumption of no fair 
consideration had been rebutted, and ultimately that Plaintiff's transfer into the CFPD trust 
was for fair consideration, were findings of evidentiary fact, and therefore may not be set 
aside unless they are contrary to the weight of evidence. C.R.S. § 24-4-1 05(15)(b ). Not only 
is ALJ Light's finding that the transfer was made for fair consideration not contrary to the 
weight of the evidence, there is virtually no evidence contradicting it. Cf, In Re: Pooled 
Advocate Trust, 813 N.W.2d 130, 147 (S.D. 2012)(Medicaid beneficiaries identified no 
items or services purchased for them by the trust). Thus, even if the Department's contrary 
conclusion in the Final Agency Decision is characterized as a conclusion of ultimate fact, it 
is not supported by any evidence in the record, let alone substantial evidence. Therefore, it 
cannot stand. 
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D. The Department's interpretation of "fair consideration" as requiring 
a present, full, and immediate exchange of value is arbitrary and 
capricious. 

1. The regulation's use of the present tense is not dispositive. 

In its Final Agency Decision, the Department interpreted the regulatory definition 
of fair consideration as requiring a full and immediate exchange of value at the time of 
the transfer, a present consideration and not a promise for a future benefit. Final Agency 
Decision, at 4; OACR, at 274-275. The Department interpreted the present-tense 
phraseology ofthe regulation's definition of"fair consideration," as well as that of"Fair 
market value" and ''Valuable consideration," to require a full and immediate exchange of 
value to rebut the presumption against fair consideration. Id., at 3. Specifically, the 
Department found dispositive the regulation's use of the words "receives" and "is" in the 
definition of fair consideration:'' ... amount the individual receives in exchange for the 
asset that is transferred, which is equal to or greater than the value of the transferred 
asset." !d., quoting§ 8.100.7.F.l.c [Department's emphasis]. 

An agency's interpretation of the law is subject to de novo review. Woods v. City 
& County of Denver, 122 P .3d 1050, 1053 (Colo. App. 205)( citing United Airlines, Inc v. 
Indus. Claims Appeals Office, 993 P.2d 1152 (Colo. 2000). Here, the Department 
assigned dispositive significance to the present tense of the regulation's language, an 
interpretation which the legislature has specifically forbidden. C.R.S. § 2-4-104 (in 
interpreting statutes, "[ w ]ords in the present tense include the future tense."). Courts have 
relied upon this rule to interpret statutory language to accomplish its purpose. See, e.g., 
People in Interest ofD.L.R. v. Dist. Ct., 638 P.2d 39,42 (Colo. 1981)(statutory definition 
of neglected or dependent child as one "[ w ]ho lacks proper parental care'' interpreted to 
read "lacks or will lack proper parental care.''). This rule of statutory construction has 
been applied not only to statutes, but also to ballot measures, including citizen-initiated 
measures. Tabor Foundation v. Regional Transp. Dist., 417 P.3d 850, 860 (Colo. App. 
2016); Huber v. Colo. Mining Ass'n, 264 P.3d 884, 889 (Colo. 2011). The appellate 
courts "construe an administrative regulation or rule using rules of statutory 
interpretation." Schlapp v. Colorado Dept. of Health Care Pol.& Fin., 284 P.3d 177, 180 
(Colo. App. 2012)(citing Regular Route Common Carrier Conference v. Pub. Uti!. 
Comm 'n, 761 P.2d 737, 745 (Colo. 1988). 

Interpreting the regulatory definition of "fair consideration" in accordance with 
C.R.S. § 2-4-104 would seem particularly appropriate given that it is a regulation 
regarding pooled trusts. By definition, trusts exist to provide for future care and support 
of beneficiaries, often many years or even decades into the future. To interpret§ 8.100.7. 
F .I.e to require immediate, one-to-one correspondence of value as between the assets 
transferred and the benefit derived would effectively mean that no pooled trust could ever 
overcome the presumption, no matter how structured or "frontloaded" the benefits. This, 
in tum, would render the rebuttable presumption created by § 8.1 00.6.c.ii) virtually 
meaningless, because no amount of evidence could ever overcome the presumption. Such 
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a result is impermissible as a matter of statutory interpretation. Pierson v. Black Canyon 
Aggregates, Inc., 48 P.3d 1215, 1220 (Colo. 2002)(''it is our duty to avoid interpretations 
that either render language of a statute meaningless or absurd, AviComm, Inc. v. Colo. 
Pub. Uti!. Comm'n, 955 P.2d 1023, 1031 (Colo. 1998) ... "). 

While an agency is normally "entitled to deference in the interpretation and 
application of its own rules,'' Ricci v. Davis, 627 P .2d 1111, 1118 (Colo. 1981 ), this rule 
is inapplicable when the interpretation of a statute by those charged with its 
administration has not been uniform. Colorado Common Cause v. Meyer, 758 P.2d 153, 
159 (Colo. 1988). Here, the evidence at the hearing indicated that, and the Department 
concedes that, it formerly construed the law and agency rules as allowing the 
presumption against fair consideration to be rebutted with evidence similar to Plaintiff's, 
i.e., by an ''actuarially sound" spending plan , whereas the Department currently does not. 
These are two opposing interpretations by the same agency. Therefore, the court need not 
defer to the current Department's statutory interpretation. 

In summary, the Department's conclusion that a transfer into a pooled trust must 
have a full and immediate exchange of value is not compelled by the language of the 
regulation's definition of"fair consideration." 

2. The regulation's treatment of promissory notes and annuities 
is inapposite 

The Department also relied upon the fact that the Medicaid regulations 
specifically address two other forms of asset which contemplate a future benefit to a 
Medicaid applicant, those being promissory notes and annuities, but do not similarly 
address pooled trust "spending plans," to determine that "it cannot be concluded that an 
alternate valuation date was intended.'' Final Agency Decision, at 3; OACR, at 274. 
While this argument seems to be a variant of the principle of statutory interpretation 
expresio unius est exclusio alterius, candidly the court does not understand it. The 
Department elaborates in its Answer Brief by pointing out that, in the case of promissory 
notes, it is only where there is no ability to cancel the balance due upon the death of the 
lender that they will not be counted as a resource and considered to be a transfer without 
fair consideration, § 8.1 00.5.M.3.0, and, in the case of annuities, in order to be eligible 
for Medicaid LTC and to avoid transfer penalties, an annuitant must name the 
Department as the remainder beneficiary of any irrevocable annuity. § 8.1 00. 7.I.5.b. Def. 
Ans. at 21-22. The Department argues that these provisions essentially guarantee that the 
Medicaid applicant will always receive full value for their transfer, even if they die 
before the payments on the promissory note or installments on the annuity terminate. !d. 
The Department concludes that "annuities ensure that full consideration is exchanged 
because any remainder is used to reimburse the State for something of value that was 
provided to the individual- that individual's medical claims." !d., at 22. 

This argument simply overlooks the unique characteristic of pooled trusts under 
both federal and state law - and one which distinguishes them from special needs trusts 
and income trusts - which is that they are not required to reimburse the state for the 
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medical assistance received by the beneficiary out of any remaining balance in her sub
account upon her death. 42 U.S.C. §1396p(d)(4)(C)(iv); C.R.S. 15-14-412.9(2)(e). Cf, 42 
U.S.C. § 1396p(d)(4)(A); C.R.S. §15-14-412.8(2)(b); 42 U.S.C. § 1396p(d)(4)(B); C.R.S. 
§ 15-14-412.7(3)(e). 5 Therefore, to the extent that a balance remains in the beneficiary's 
subaccount upon their death, which the trust decides to retain and therefore neither it nor 
her estate owes it to the state, it is difficult for this court to understand how the 
beneficiary has not received fair consideration for her deposits into a pooled trust. 

3. CMS' non-binding internal advice is not consistent with 
Colorado law regarding trusts. 

Although acknowledging that they are not binding on this court, the Department 
urges the court to find that the Final Agency Decision is consistent with the interpretation 
of the transfer rules advanced by the federal Department of Health and Human Services, 
Centers for Medicare and Medicaid Services (''CMS") in a series of memoranda. 
Apparently for a number of years following its enactment in OBRA '93, many states did 
not enforce the under 65 exemption from the transfer rules with respect to pooled trusts. 
However, starting in 2008, various regional offices of the CMS issued memoranda which 
provided as follows: 

Although a pooled trust may be established for 
beneficiaries of any age, funds placed in the pooled trust 
established for an individual age 65 or older may be subject 
to penalty as a transfer of assets for less than fair market 
value. When a person places funds in the trust, the person 
gives up ownership ofthose funds. Since the individual 
generally does not receive anything of comparable value in 
return, placing funds in trust is usually a transfer for less 
than fair market value. 

Exhibit A, Def. Ans., Memorandum of May 12,2008 from l tl to All 
Medicaid State Agencies (emphasis supplied). See, In Re: Pooled Advocate Trust, supra, 
813 N. W. 2d at 143-146. Shortly after· - - · -.1emoranda, the Associate 
Regional Administrator for Region VI11, WhiCh mcludes Colorado, duplicated the advice 
contained in Mr. McGreal's Memoranda, and added that "[i]f States are allowing 
individuals age 65 or older to establish pooled trusts without applying the transfer of 
assets provisions they are not in compliance with the statute." Exhibit B, Def. Ans., 
Letter of February 20, 2009 from Richard CAllen, Associate Regional Administrator, to 
Dr. Sanddeep Wadhwa, Medical Director, Colorado Department of Health Care Policy & 
Financing. 

Similarly, in its State Medicaid Manual, which is binding upon the states, CMS 
provides as follows regarding the under 65 exemption: 

5 In fact, a state's attempt to require repayment from a pooled trust has been held to be preempted by the 
Medicaid statute. Lewis v. Alexander, 685 F.3d 325,348 (3d Cir. 2012)(Pa.law). 
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Establishing an account in [a pooled trust] may or may not 
constitute a transfer of assets for less than fair market 
value. For example, the transfer provisions exempt from a 
penalty trusts established solely for disabled individuals 
who are under age 65 or for an individual's disabled child. 
As a result, a special needs trust established for the disabled 
individual who is age 66 could be subject to a transfer 
penalty. 

State Medicaid Manual, § 3259.7.8 (emphasis supplied). While such pronouncements of 
the CMS certainly '"warrant[] respectful consideration' due to the complexity of the 
statute and the considerable expertise of the administering agency,'' Cmty. Health Ctr. v. 
Wilson-Coker, 31 F.3d 132, 138 (2d. Cir. 2002)(citing Wisconsin Dept. of Health & 
Family Services v. Blumer, 534 U.S. 473 (2002)),6 the court notes that the CMS merely 
observes that the transfer of assets into a pooled trust "may" be subject to a transfer 
penalty, and "may or may not constitute a transfer of assets for less than market value.'' 
In neither memoranda does CMS state unequivocally that in its judgment a transfer by a 
beneficiary over the age of 65 into a pooled trust is invariably subject to a transfer 
penalty. See, Courts emphasis of quoted passages, supra. As noted, the Department 
apparently recognized that the particular facts of a case could lead to different 
conclusions regarding whether the particular transfer was or was not for fair 
consideration, and therefore created the rebuttable presumption mechanism to be applied 
in the context of an adversarial hearing, such as the one conducted before ALJ Light. 

With respect to the soundness of CMS' s analysis based upon the nature of trusts, 
the court must instead rely upon the Colorado law of trusts. "State law obviously plays a 
role in determining ownership, property rights, and similar matters.'' Lewis v. Alexander, 
685 F.3d 325, 344 (3d Cir. 2012). "There is no reason to believe [Congress] abrogated 
States' general laws of trusts or their inherent powers under those laws ... Congress did 
not pass a federal body of trust law, estate law, or property laws when enacting Medicaid. 
It relied and continues to rely on state laws governing such issues." !d. at 347. Under 
Colorado law, the creation of a trust separates legal and equitable title to property. In re 
Estate of McCreath, 240 P.3d 413,421-22 (Colo. App. 2009). "A 'trust' is the right, 
enforceable solely in equity, to the beneficial enjoyment of property, the legal title of 
which is vested in another." Bowes v. Cannon, 50 Colo. 262, 266 (1911). Thus, upon 
deposit of her assets into the pooled trust, Plaintiff not only obtained the value of the 
Spending Plan, but also retained her equitable title in the assets. Thus, it would be 
contrary to the Colorado law of trusts for the court to conclude, as the CMS memoranda 
assert, that a person who places funds in a pooled trust "gives up ownership of those 
funds,'' and "does not receive anything of comparable value in return.'' 

6 However, a legal interpretation set forth in an opinion letter, policy statement, agency manual, or 
enforcement guideline is only entitled to "some deference." Christensen v. Harris County, 529 US 576, 587 
(2000). These materials are not entitled to the same deference as regulations because they "lack the force of 
law" and have not been "subject to the rigors of the Administrative Procedure Act, including public notice 
and comment," and are therefore only "entitled to 'some deference."' !d. at 587. 
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E. The Spending Plan, combined with the CFPD's fiduciary duties, 
constitutes fair consideration for purposes of rebutting the 
presumption. 

The Department argues that to constitute fair consideration and overcome the 
presumption, a pooled trust agreement must be completely binding on the trustee, and 
cannot allow for any modification. Def. Ans. at 26. It argues that Plaintiff has "neither a 
legal entitlement to receiving the items listed on her Spending Plan, nor does CFPD have 
any real legal obligation to provide them as listed therein.'' !d. at 28. In its Final Agency 
Decision, the Department noted that CFPD has a fiduciary obligation to act in the best 
interest of Plaintiff, but held that the "flexible language" in the Spending Plan does not 
guarantee the purchases will be executed at the estimated amounts. OACR, at 274-75. 

CFPD is bound by terms of the Master Trust Document, and the Spending Plan 
tailored to Plaintiff. The Master Trust Document reads, "This Declaration of Trust shall 
be irrevocable." Master Trust Document, Art. X, at 5. The pooled trust contains 
spendthrift provisions, preventing both voluntary and involuntary transfers of the assets 
by the beneficiaries. !d., Art. III, ,-r 4 at 3. Finally, the trust is discretionary: "Trustee shall 
pay or apply for the benefit of each Beneficiary .... as the Trustee, in its sole discretion, 
may from time to time deem necessary or advisable for the satisfaction of that 
Beneficiary's supplemental needs, if any,'' Id., Art. III, ,-r 2 at 2; ''The Trustee shall have 
full power and authority, in its absolute discretion, without recourse to any court of any 
notice whatsoever, to do all acts and things necessary to accomplish the purposes of this 
Trust," Id., Art. VI, ,-r 4 at 4; "The Trustee, in its sole discretion, may make any payment 
under the Trust (a) directly to the Beneficiary, (b) in any form allowed by law, (c) to any 
person deemed suitable by Trustee, or (d) by direct payment of a Beneficiary's 
expenses.'' Id., Art. VI, ,-r 5 at 4. The Spending Plan incorporates these terms, and sets out 
in detail how Plaintiff's assets will be spent for her sole benefit. 

The court finds that because of the legal duties and responsibilities imposed by 
law on trustees, the Spending Plan and Master Trust Documents are sufficiently binding 
to constitute fair consideration for purposes of pooled trusts funded by individuals age 65 
or older. The Spending Plan does not allow for arbitrary and meaningless spending by 
CFPD. Discretion to alter spending is limited to ''changes in circumstance" stemming 
from a ''reasonable medical need or financial necessity." The trustee's fiduciary duty to 
the beneficiary is not limited to only acting in the best interest of Plaintiff, but "to act 
reasonably and equitably with due regard for his obligations and responsibilities toward 
the interests of beneficiaries and creditors, the estate or trust involved, and the purposes 
thereof and with due regard for the manner in which men of prudence, discretion, and 
intelligence would act in the management ofthe property of another." C.R.S. 15-1-
804(1 ). Even trustees with sole and unfettered discretion cannot act abusively or 
recklessly. Rippey v. Denver US. Nat'! Bank, 273 F.Supp. at 736. CFPD is bound to the 
parameters of the Spending Plan, even with sole discretion under the Master Trust 
Document. 
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The Department is troubled by CFPD's actions in deviating from the Spending 
Plan, both in that the estimated expenditures were not accurate or followed, and that it 
made extra expenditures not listed in the Plan. Def.'s Ans. at 29. However, there was no 
evidence presented at the hearing that any of the expenditures that CFPD made were not 
for Plaintiffs benefit. Certainly, if CFPD abuses its power as trustee of a discretionary 
trust, the remedy lies in Plaintiff suing to enforce the trust document, not with the 
Department withholding Medicaid LTC benefits. While a trustee may, at some point in 
the indefinite future, abuse its power, that does not mean that the beneficiary did not get 
the benefit of his or her bargain when originally setting up the trust and funding it. 
Because trustees are bound by duties and loyalties to their beneficiaries, even for 
discretionary trusts, the court finds that the Spending Plan constitutes "fair 
consideration.'' 

F. The Department improperly created a rule outside of the rulemaking 
process by interpreting "fair consideration" as requiring an 
immediate exchange of value. 

Finally, Plaintiff contends that the Department's interpretation of "fair 
consideration" to require an immediate exchange of full value amounts to an unpublished 
rule, which the APA prohibits an agency from relying upon. C.R.S. § 24-4-1 03(1 0). Op. 
Br., at 25-26. The Department acknowledges that it used to accept spending plans like 
CFPD's with Plaintiff to rebut the presumption against transfers without fair 
consideration, but "upon receiving guidance from CMS and seeking legal counsel on the 
issue, the Department is more strictly enforcing the already-existing requirement in order 
to be consistent with the governing federal and state statutes and regulations." Def. Ans., 
at 40-41. 

"Rule" is defined in the AP A as "the whole or any part of every agency statement 
of general applicability and future effect implementing, interpreting, or declaring law or 
policy or setting forth the procedure or practice requirements of any agency." C.R.S. § 
24-4-1 02(15). "In contrast to a rule, a general statement of policy does not establish a 
'binding norm' nor does it finally determine the issues or rights to which it is addressed." 
Meyer v. Colo. Dept. ofSocial Services, 758 P.2d 192, 195 (Colo. App. 1988)(citing 2 K. 
Davis, Administrative Law Treatise 7.5 (2d ed. 1979)). A state agency may reinterpret a 
rule to comply with federal law without engaging in formal notice and comment 
rulemaking. Schlapp v. Colo. Dep 't of Health Care Policy and Financing, 284 P.3d 177, 
185 (Colo. App. 2012). The purpose ofthis allowance is to prevent agencies from being 
bound to incorrect misinterpretations of their rules.ld. 

Here, the Department formerly allowed evidence similar to Plaintiffs, like 
CFPD's Spending Plan, to rebut the presumption that a transfer was made without "fair 
consideration." CFPB's Executive Director testified at the hearing that actuarilly-sound 
spending plans were routinely approved by Ms. Gardner's predecessor as the 
Department's trust officer. Tr. at 80-81. By contrast, Ms. Gardner acknowledged that 
she has found "that there is a transfer without fair consideration" on each such spending 
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plan submitted to her. Tr. at 40. While ALJ Light found that Plaintiff's Spending Plan, 
augmented by the testimony of 1 demonstrated that the transfer had been for 
·'fair consideration," that result was reversed in the Department's Final Agency Decision 
on the grounds that Plaintiff had not received full and immediate and present 
consideration for her transfer. The Department argues that under Schlapp, it merely 
reinterpreted "fair consideration'' to better align with federal law, and thus did not need to 
engage in formal notice and comment rulemaking to correct the previous 
misinterpretation. Def.'s Ans. at 39-40. 

However, this case is readily distinguishable from Schlapp, which dealt with the 
medical need requirement, a "fundamental requirement of both federal and state enabling 
statutes.'' Schlapp v. Colo. Dep 't of Health Care Policy and Financing, 284 P.3d at 184. 
In Schlapp, the Department began enforcing the medical need requirement more 
consistently with the governing federal and state statutes based on the fact that it was 
expressly set forth in federal and state law. Here, by contrast, the full and immediate 
exchange of value requirement set forth by the Department in its Final Agency Decision 
is nowhere reflected in federal or state statutes or regulations. Indeed, its genesis is more 
accurately characterized as a lack of federal or state statutory guidance. The federal under 
65 exemption to the transfer rules provides the states with virtually no guidance as to 
what is to occur when a pooled trust beneficiary over the age of 65 transfers assets into 
the trust. 42 U.S.C. § 1396p(c)(2)(B)(iv). Colorado's regulatory solution to this gap in 
the federal statute was to create a rebuttable presumption that the transfer had been 
without fair consideration, §8.1 00.7 .E.6.c.ii), which clearly was intended to leave the 
matter to a fact-specific resolution in each case. 

The Department contends that its change in approach to spending plans generated 
by pooled trusts was based on "guidance from CMS,'' Def. Ans., at 40. However, to the 
extent that such guidance consisted of the memoranda quoted supra, those memoranda 
contain no specific directive, and in fact seem to contemplate that, depending upon the 
facts of particular case, a transfer "may or may not" result in an eligibility penalty. In this 
respect, Colorado's procedure of allowing an adversary hearing at which the pooled trust 
beneficiary is allowed to present evidence to rebut the regulatory presumption that the 
transfer was without fair consideration, would seem to be in compliance with CMS's 
guidance. Further, the fact that the Department used to routinely accept spending plans 
as adequate to rebut the presumption that a transfer had been without fair consideration, 
but has never done so during]\ s tenure, strongly suggests that, in fact, the 
Department is simply applying a new and unpublished rule, not in accord with the 
procedures of the APA, and in violation of it. C.R.S. 24-4-1 03(1 0). See, e.g., Jefferson 
Cnty. School Dist. R-1 v. Division of Labor in the Dept. of Labor and Employment, 791 
P.2d 1217, 1219 (Colo. App. 1990). 

CONCLUSION 

For all the foregoing reasons, the court concludes that the Department's Final 
Agency Decision is unsupported by substantial evidence when the record is considered as 
a whole, arbitrary and capricious, and not in accord with the procedures or procedural 
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limitations ofthe APA, within the meaning ofC.R.S. § 24-4-106(7). Accordingly, the 
Final Agency Decision of May 29, 2015, including the period of Plaintiffs ineligibility 
for Medicaid LTC benefits, is HEREBY HELD UNLAWFUL AND SET ASIDE. The 
court is without authority to award costs against the State, as Plaintiff requests. C.R.C.P. 
54( d); Lucero v. Charnes, 607 P .2d 405 (Colo. App. 1980). 

In its Order Re: State Defendants' Partial Motion to Dismiss, dated September 21, 
2016, the court dismissed the Plaintiffs Fourth Claim for Relief for a declaratory 
judgment, and all of Plaintiffs Fifth Claim for Relief based upon 42 U.S.C. §1983 except 
for Plaintiffs claims pertaining to 42 U.S.C. §§ 1396a(a)(l8), 1396p(c)(4), and 
1396p( c )(2)(C) to the extent that she seeks injunctive relief and not damages. In an order 
dated September 26, 2016, the court stayed those remaining § 1983 claims pending this 
resolution of the APA claims. Accordingly, the court ORDERS that, within 10 days of 
the date ofthis order, the parties shall submit a joint Proposed Case Management Order 
pertaining to the resolution of the remaining claims, including any request for 
certification under C.R.C.P. 54(b). Unless and until a case management order is entered, 
the stay pertaining to Plaintiffs remaining§ 1983 claim shall remain in place. 

DATED this 31st day of July, 2018. 

BY THE COURT: 

Ross B.H. Buchanan 
Denver District Court Judge 
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August 10, 2022

To the Honorable Senate and House of Representatives,

Pursuant to Part the Second, Chapter I, Section I, Article II of the Constitution of the 
Commonwealth of Massachusetts, I am returning to you unsigned House Bill No. 4792, “An Act 
to Preserve Special Needs Trusts for Disabled Seniors.”

This bill proposes to amend MassHealth’s enabling statute to require MassHealth to treat 
a transfer of assets into a special needs trust by an individual over age 65 as a permissible 
transfer for fair market value, with the result that trust assets would not be countable for 
determining Medicaid eligibility. 

I recognize the importance of special needs trusts as an important tool to support the 
needs of individuals with disabilities.  Under State and Federal law, all assets placed in a special 
needs trust at least 5 years before a disabled individual turns 65 are noncountable for Medicaid 
eligibility purposes and available to them for their entire lives, without limitation.  Outside of 
this carefully defined circumstance, however, Federal Medicaid law prohibits the use of special 
needs trusts as a way to avoid Medicaid eligibility rules that otherwise apply to all individuals 
age 65 and older.

This bill is designed to create an exception to those eligibility rules, and as such it 
violates existing Federal Medicaid law as interpreted by the United States Court of Appeals for 
the First Circuit and explicit written guidance from the Center for Medicare and Medicaid 
Services (CMS).  The Commonwealth’s MassHealth program would be out of compliance with 
Federal law if this bill were to be enacted, putting Federal financial participation (FFP) at risk.
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For these reasons, I am returning House Bill No. 4792 unsigned.

Respectfully submitted,

Charles D. Baker,
Governor



August 29, 2022 

Hon. Karen Spilka, Senate President    Hon. Ronald Mariano, House Speaker 

Massachusetts State House  Massachusetts State House 
24 Beacon Street, Room 332   24 Beacon Street, Room 336 

Boston, MA, 02133  Boston, MA, 02133 

Re:  Response to Veto of H.4792, Concerning Pooled Trusts 

Dear President Spilka and Speaker Mariano :

We thank you and the Legislature sincerely for passing H.4792, An Act to preserve special 

needs trusts for disabled seniors this Session, with special thanks to the bill’s sponsors, House 

Speaker Pro Tempore Kate Hogan and Sen. Patricia Jehlen, for their tireless leadership in this 

matter.  The bill would have clarified that under existing law, in certain circumstances seniors 

aged 65 and older have the right to establish a pooled special needs trust when applying for 

MassHealth benefits.   As you know,  Governor Baker vetoed the bill.   

Speaker PT Hogan and Sen. Jehlen have indicated that they will reintroduce the bill in 

2023.  In the meantime, we hope to keep you as informed as possible about the issue.  We 

believe that we need to remain vigilant.  We are deeply concerned about whether the 

Executive Office of Health and Human Services would act with limited notice to impose an age 

limit by regulation before the next Legislative Session.  It is for this reason that we humbly 

request that, should the legislature return for a full formal session before the end of the 

2021‐2022 legislative session, you override the Governor’s veto of this critical legislation.  

1. Fair Market Value

From a non‐legal perspective, pooled trusts are valuable because of what they do.

Research shows that pooled trusts contribute directly to widely‐accepted measures of well‐

being for seniors,1  They allow professional companions to be paid, dentures and hearing aids 

to be replaced, wheelchair vans to be purchased and maintained, phones and TVs to be made 

available to the individual, along with clothing, magazine subscriptions, and hundreds of other 

essential personal needs that MassHealth and SSI do not cover.  The dignity of our disabled 

citizens is protected by allowing them to hold their own funds in trust for their supplemental 

needs. 

1   See Brierley‐Bowers, P., Special Need Pooled Trust Disbursements and the Well‐being of Nursing Facility 
Residents Receiving Medicaid Benefits, 34:3 J. of Aging & Social Policy, 438‐454 (online, 17 May, 2021)  
(doi.org/10.1080/08959420.2021.1926208).  
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A pooled trust is also a fair market value transaction in a technical, legal sense, for a 

person aged 65 or older.  A pooled trust is always a “payback” trust, which returns at least 80% 

— and in many cases 95% — of the account to the Medicaid program when the beneficiary 

dies.  The state thus provides Medicaid benefits, not for free, but on a key condition: that at 

death it receives almost the entire value of the trust account to pay for services Medicaid 

provided during the individual’s life.   

This mechanism is essentially, from the state’s perspective, a secured transaction—the 

very definition of a bargained‐for exchange at fair market value.  From the individual’s 

perspective, he or she receives medical benefits in exchange for giving up a security interest in 

the property, which, again, is characteristic of a transaction for value.   

The individual also receives the value of other items (“supplemental” needs) that the 

trust can buy for the beneficiary during lifetime.  Thus, most pooled trust accounts have less 

than the original balance when the beneficiary dies, because assets have been used to purchase 

goods and services at fair market value for the individual.  The federal Medicaid regulations 

explicitly recognize that such a trust is not subject to penalty, to the extent that it is used to 

purchase support at fair market value.2 

2. The Governor’s Veto Letter

The Governor’s letter expresses a number of significant, but misplaced, objections to

H.4792.   While we have some areas of agreement with the letter, the objections themselves

seem to be based upon an incomplete view of how the penalty exemptions operate under

Medicaid law.

A. Things We Agree On

We agree with the Governor that Massachusetts is not allowed, as he put it, to “create

an exception” to federal eligibility rules.  But the availability of the fair market value exemption 

is a long‐standing and well‐settled provision of the federal Medicaid statute.  H.4792 does not 

“create” a fair market value exception for pooled trusts — this exemption has actually existed 

in federal law for longer than the pooled trust provision itself.3   

What H.4792 does offer is a standard, consistent with federal regulations, for 

determining whether the existing statutory fair‐market value exemption applies to any given 

pooled trust transaction.  The standard is based upon how the trust returns value to the 

2   See State Medicaid Manual, Transmittal 65, §32597.B.2 (there is no penalty if “the resources placed in the trust 
are used to benefit the individual, and the trust purchases items and services for the individual at fair market 
value.”)   

3   See 42 U.S.C. §1396p(c)(2)(C)(i) and. Public Law 100‐360, July 1, 1988, 102 Stat. 761, at (2)(C)(i) (language 
identical to §1396p(c)(2)(C)(i)). 
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individual.  It would qualify the transaction as a transfer for value only “to the extent that” the 

trust operates in a manner consistent with that standard. 

Another point upon which we agree with the Governor is that federal law does not 

allow states to declare all pooled trusts, per se, to be exempt from penalty, regardless of age.   

Where we disagree is whether H.4792 would do that.  It is not true that the bill would, as the 

Governor put it, categorically “require MassHealth to treat a transfer of assets into a [pooled] 

special needs trust by an individual over age 65 as a permissible transfer[.]”  It merely requires 

that the agency consider objectively, under the standard set forth in the statute, whether each 

given pooled trust in fact returns fair market value to the individual.   

B. Things We Disagree About

The veto letter obscures the fact that penalty exemptions under the federal Medicaid

statute are not mutually exclusive.  The law identifies a number of different exemptions, 

including some that are specific to trusts, and others that apply to all transfers, whether or not 

they involve trusts.  All of the exemptions are presented as disjunctive (“either/or”), not 

conjunctive (“both/and”).  Failure to meet one kind of exemption does not limit or disqualify a 

transaction from meeting the standard for a different exemption. 

We agree that special needs trusts for persons age 65 or older are not entitled to the 

exemptions that refer specifically to special needs trusts.  But the exemption for transfers that 

return fair market value applies to all transfers, including transfers into trust, if the individual 

receives support at fair market value from the trust.4  This exemption is not age‐limited, 

because it is based upon what the individual receives, not the status of the parties. 

The Governor’s veto message seems to imply something different—that if the individual 

is too old to meet the exemption for pooled trusts per se, it would violate the Medicaid statute 

to consider the fair market value of the trust.  This interpretation is facially unreasonable, and it 

is clear error of law in the First Circuit.  As noted, above, the Court explicitly recognizes that a 

trust may avoid penalty under either the trust‐specific exemptions or the fair‐market value 

exemption.5  Far from “violating existing Federal Medicaid law as interpreted by the United 

States Court of Appeals for the First Circuit,” as the veto letter states, H.4792 falls squarely 

within the rule articulated by the First Circuit Court of Appeals.  

3. H.4792 Does Not Implicate Federal Financial Participation

The assertion that federal financial participation (FFP) in the Massachusetts Medicaid

program would be affected by H.4792 invokes extreme consequences that are inconsistent with 

4   See Maine Pooled Disability Trust v. Hamilton, 927 F3d 52, 62 (1st Cir. 2019) (“Of course, if the disposition of 
assets is indeed for fair market value, the [transfer penalty provision] — by its plain terms — does not apply.”) 

5   See id. at 62, Note 3, and id. at 63‐67 (Barron, J., concurring).  
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the history of pooled trusts.  Massachusetts currently has no age limit for pooled trusts, and, in 

the 29 years the pooled trust statute has existed, has never had one.  The Centers for Medicare 

and Medicaid Policy (CMS) has never withheld, or threatened to withhold, federal cost‐sharing 

due to this policy.   Nor is Massachusetts alone: 17 other states have had the same policy, and 

CMS has not withheld FFP from any of them in connection with the policy, for nearly three 

decades.    

Maryland enacted pooled trust legislation in 2010 to codify its longstanding policy 

against any age limit on pooled special needs trusts.6  In the twelve years since it passed that 

law, Maryland has continued to receive federal cost‐sharing for its Medicaid program, and it 

has continued to have normal cooperation with CMS around waiver requests and other policy 

interactions with the federal agency. 

The Governor’s letter goes too far in suggesting that H.4792 would risk the loss of FFP 

for Massachusetts.  The state’s role under the cost‐sharing provisions of the Medicaid program 

is quintessentially to provide standards for applying the law, to the extent that federal laws and 

regulations do not already do so.  That is precisely what H.4792 does. The specifics of how the 

fair market value exemption to pooled trust transactions is to be applied are not detailed in the 

federal statute or regulations, clearly leaving it to the states.   FFP is not at risk in carrying out 

this responsibility. 

4. Federal Law Is More Nuanced Than the Letter Suggests

The assertion in the veto letter that H.4792 would violate certain written CMS guidance

is misplaced, for several reasons.  First, since the statute itself exempts from penalty pooled 

trusts (for individuals aged 65 or older, or anyone else) if those trusts provide fair market value, 

any regulatory guidance to the contrary must yield to the statute under familiar and well‐

established principles of statutory interpretation.  

Second, even setting aside that the availability of the statutory fair market value 

exception is independent of any age restriction, CMS’s guidance with respect to age restrictions 

on pooled trusts is more nuanced than the veto letter suggests. Transmittal 64 of the State 

Medicaid Manual provides only that, if an individual is age 65 or older, a penalty “may apply,”7 

or that the transaction “could be subject to a transfer penalty,” leaving ample room for 

exceptions such as the fair market value exemption to apply.8  The fact that certain subsequent 

subregulatory guidance from CMS has disregarded the contingent and flexible language in 

Transmittal 64 is hardly persuasive, and not only because such subregulatory guidance is  

6   See MD. Estates and Trusts Code Ann. § 14.5‐1002 (2021). 

7   See State Medicaid Manual, Transmittal 64 (“Tr‐64”), §3259.7A, “Note.” 

8   See id. at §3259.7B, “Note.” 
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entitled to little (if any) deference as a matter of law. It is also because, as noted above, states 

that do not impose an age‐based penalty on pooled trusts have not been denied FFP, or 

otherwise sanctioned by CMS for nearly three decades. The weightier part of the history of 

pooled trusts is the record of CMS restraint in its monitoring of state plans.   

Finally, it is essential to emphasize that at least one judge in the First Circuit Court of 

Appeals has expressed the view that the approach taken by H.4792 is consistent with guidance 

found in a number of sections of Transmittal 64.9  H.4792 is a direct response to this carefully 

reasoned analysis in the Hamilton case.  It requires MassHealth to take into account whether 

the individual “intended to dispose of the assets at fair market value, or for other valuable 

consideration,” using objective criteria that look to the circumstances of the transaction to 

determine such intent, as authorized under federal law.10  

5. Other Concerns

As the veto letter indicates, if penalties were to be imposed upon pooled trusts for

individuals over the age of 65, the result would be to deny eligibility for up to five years after 

the individual established the pooled trust.  Yet the letter seems not to fully comprehend the 

severity of this sanction, commenting that once the look‐back period is over, the assets in a 

pooled trust would be “available to [individuals] for their entire lives, without limitation.”    

In reality, imposing an age‐triggered penalty eliminates any practical possibility for 

disabled individuals over the age of 64 to establish a special needs trust.  While it would be nice 

to have one five years later, should they survive that long, no one can or would establish such 

an irrevocable trust so many years in advance of even knowing whether their medical needs 

would place them in need of medical benefits. 

Finally, pooled trusts are simply not a financial burden to the Commonwealth.11  They 

ensure Medicaid reimbursement with complete transparency and almost no costs of collection 

for the Commonwealth.  Moreover, an internal comparison study by one pooled trust 

organization in Massachusetts showed a reduced cost to the state for seniors aged 65 or older 

who placed assets in a pooled trust before receiving Medicaid, as compared to what the state 

would have spent if those individuals had used all of their private assets for care before 

applying for Medicaid. 

The citizens of the Commonwealth understand the effect that penalties would have on 

themselves, or their disabled parents and grandparents, if they needed a special needs trust 

after the age of 64.  Constituents in every corner of the state  overwhelmingly support pooled 

9   See Hamilton, supra, at 63‐67 (Barron, J., concurring). 

10   See 42 U.S.C. §1396p(c)(2)(C)(i).   

11   Unpublished internal study by Guardian Community Trust, Inc. 
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trusts without an age limit.  Letters from Senators and Representatives over the past five years, 

one with over 100 signatures, have gone to the Office of Medicaid, asking it not to create an 

age limit on pooled trusts.  H.4792 was one of just over 300 bills, out of more than 6,800 filed, 

that were enacted by the Legislature this Session.  We think that these facts serve as a 

bellwether for issues that the people feel strongly about. 

Once again, we thank you for the strong support that you have given to the pooled trust 

age‐limit issue over the past six years.  We share with you the disappointment that your 

achievement in the current Session was blocked.  We look forward to working closely with 

many members of both chambers in the months to come, to reintroduce and finally enact this 

important legislation into law. 

  Very truly yours, 

Peter M. Macy, Ed.M., J.D., Executive Director 

Guardian Community Trust, Inc.  

Joan McGrath, Executive Director 

PLAN of Massachusetts and Rhode Island 

Clarence Richardson, Esq., Executive Director 

MA Chapter, National Academy of Elder Attys. 

John J. Ford, Esq., Elder Project Director 

Northeast Justice Center 

PMM/smw 

cc:    The Honorable Kate Hogan, Speaker Pro Tempore 
The Honorable Patricia Jehlen, State Senator  



 
 
 
 

  
 
 
 
 

Physician’s Statement of Disability 
Trust will not be funded until CFPD  

receives this form signed by a physician. 
 
 
 
The Beneficiary         
 
has been diagnosed with the following:  
 
       

      

      

 

    

 
The Beneficiary is found to be disabled under the following criteria: 

• The impairment(s) are medically determinable; resulting from anatomical, physiological, or 
psychological abnormalities, which can be shown by medically acceptable clinical and 
laboratory diagnostic techniques. 

• The impairment(s) prevent him/her from working at substantial gainful employment, including 
low stress work, 5 days a week, and 8 hours per day.  

• The impairment(s) are expected to last a year or longer. 
 
 
 
Physician’s Name       
Address  
       
       
Phone Number       
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 Disclaimer 
 
The following report is a diagnostic tool intended to review your current financial situation and suggest potential planning ideas and concepts that 
may be of benefit. The purpose of the report is to illustrate how accepted financial and estate planning principles may improve your current 
situation.  
 
This report is based upon information and assumptions provided by you (the client). This report provides broad and general guidelines on the 
advantages of certain financial planning concepts and does not constitute a recommendation of any particular technique. The consolidated report 
is provided for informational purposes as a courtesy to you. We recommend that you review your plan annually, unless changes in your personal 
or financial circumstances require more frequent review. All reports should be reviewed in conjunction with your fact summary and this Disclaimer 
page.  
 
The term "plan" or "planning," when used within this report, does not imply that a recommendation has been made to implement one or more 
financial plans or make a particular investment. Nor does the plan or report provide legal, accounting, financial, tax or other advice. Rather, the 
report and the illustrations therein provide a summary of certain potential financial strategies. The reports provide projections based on various 
assumptions and are therefore hypothetical in nature and not guarantees of investment returns. You should consult your tax and/or legal advisors 
before implementing any transactions and/or strategies concerning your finances.  
 
Additionally, this report may not reflect all holdings or transactions, their costs, or proceeds received by you. It may contain information on assets 
that are not held at the broker/dealer with whom your financial representative is registered. As such, those assets will not be included on the 
broker/dealer’s books and records. Prices that may be indicated in this report are obtained from sources we consider reliable but are not 
guaranteed. Past performance is no guarantee of future performance and it is important to realize that actual results may differ from the 
projections contained in this report. The presentation of investment returns set forth in this report does not reflect the deduction of any 
commissions. Projected valuations and/or rates of return may not take into account surrender charges on products you might own. They will reflect 
any fees or product charges when entered by the advisor/ representative. Deduction of such charges will result in a lower rate of return.  
 
It is important to compare the information on this report with the statements you receive from the custodian(s) for your account(s). Please note that 
there may be minor variations due to calculation methodologies. If you have any questions, please contact your financial representative. Also, your 
account(s) may not be covered by FDIC or SIPC. FDIC and SIPC coverages apply only to certain assets and may be subject to limitations. 
Questions about coverage that may apply should be directed to the asset provider or sponsor.  
 
The information contained in this report is not written or intended as financial, tax or legal advice. The information provided herein may not be 
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relied on for purposes of avoiding any federal tax penalties. You are encouraged to seek financial, tax and legal advice from your professional 
advisors.  
 
Tools such as the Monte Carlo simulation will yield different results depending on the variables inputted, and the assumptions underlying the 
calculation. For those reports that perform a Monte Carlo analysis, the term 'Monte Carlo' will be included in the report title. The assumptions with 
respect to the simulation include the assumed rates of return and standard deviations of the portfolio model associated with each asset. The 
assumed rates of return are based on the historical rates of returns and standard deviations, for certain periods of time, for the benchmark indexes 
comprising the asset classes in the model portfolio. Since the market data used to generate these rates of return change over time your results will 
vary with each use over time.  
 
Monte Carlo Analysis is a mathematical process used to implement complex statistical methods that chart the probability of certain financial 
outcomes at certain times in the future. This charting is accomplished by generating hundreds of possible economic scenarios that could affect the 
performance of your investments.  
 
The Monte Carlo simulation uses at most 1000 scenarios to determine the probability of outcomes resulting from the asset allocation choices and 
underlying assumptions regarding rates of return and volatility of certain asset classes. Some of these scenarios will assume very favorable 
financial market returns, consistent with some of the best periods in investing history for investors. Some scenarios will conform to the worst 
periods in investing history. Most scenarios will fall somewhere in between.  
 
The outcomes presented using the Monte Carlo simulation represent only a few of the many possible outcomes. Since past performance and 
market conditions may not be repeated in the future, your investment goals may not be fulfilled by following advice that is based on the 
projections.  
 
I/We have received and read this Disclaimer page and understand its contents and, therefore, the limitations of the report. Furthermore, I 
understand that none of the calculations and presentations of investment returns are guaranteed. 
 
 
Client(s):       
  Wispact, Inc. FBO     Date 
       
       
        
     Date 
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Advisor:       
  Peter Wall    Date 



This analysis must be reviewed in conjunction with the limitations and conditions disclosed in the Disclaimer page. Projections are based on assumptions provided by the advisor/representative, and are not 
guaranteed. Actual results will vary, perhaps to a significant degree. The projected reports are hypothetical in nature and for illustrative purposes only. Return assumptions do not reflect the deduction of any 

commissions. They will reflect any fees or product charges when entered by the advisor/ representative. Deduction of such charges would result in a lower rate of return. Consult your legal and/or tax 
advisor before implementing any tax or legal strategies. 
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 Profile 
 

Client Information Wispact, Inc. FBO  

Date of Birth  (Age 73) 

Gender Female 

Marital Status Single 

Retirement Age 65 

Life Expectancy 88 



This analysis must be reviewed in conjunction with the limitations and conditions disclosed in the Disclaimer page. Projections are based on assumptions provided by the advisor/representative, and are not 
guaranteed. Actual results will vary, perhaps to a significant degree. The projected reports are hypothetical in nature and for illustrative purposes only. Return assumptions do not reflect the deduction of any 

commissions. They will reflect any fees or product charges when entered by the advisor/ representative. Deduction of such charges would result in a lower rate of return. Consult your legal and/or tax 
advisor before implementing any tax or legal strategies. 
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 Balance Sheet Base Facts 
 
Net Worth Summary 
Total Net Worth $110,603 

Wispact, Inc. $110,603 

 
Assets by Type 

 

  

Taxable Investments 100.00% 

 
Assets Wispact, Inc. Total 

Wispact Conservative Portfolio $110,603 $110,603 

Total Assets $110,603 $110,603 
 
Liabilities Wispact, Inc. Total 

Total Liabilities $0 $0 



This analysis must be reviewed in conjunction with the limitations and conditions disclosed in the Disclaimer page. Projections are based on assumptions provided by the advisor/representative, and are not 
guaranteed. Actual results will vary, perhaps to a significant degree. The projected reports are hypothetical in nature and for illustrative purposes only. Return assumptions do not reflect the deduction of any 

commissions. They will reflect any fees or product charges when entered by the advisor/ representative. Deduction of such charges would result in a lower rate of return. Consult your legal and/or tax 
advisor before implementing any tax or legal strategies. 
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Income and Savings Summary Base Facts 
 
Social Security 
Wispact, Inc.'s Social Security 

  Full Retirement Age Amount Start Collecting at: Retirement 

  Retirement Benefit: $0 Disability Benefit: $0 

  Surviving Child Benefit: $0   

  
 
Income, Other 
SSI 

  Amount: $9,816 Starts: Active 

  Owner: Wispact, Inc. FBO   Ends: Client's Death (age 88 in 2036) 

  



This analysis must be reviewed in conjunction with the limitations and conditions disclosed in the Disclaimer page. Projections are based on assumptions provided by the advisor/representative, and are not 
guaranteed. Actual results will vary, perhaps to a significant degree. The projected reports are hypothetical in nature and for illustrative purposes only. Return assumptions do not reflect the deduction of any 

commissions. They will reflect any fees or product charges when entered by the advisor/ representative. Deduction of such charges would result in a lower rate of return. Consult your legal and/or tax 
advisor before implementing any tax or legal strategies. 
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Liabilities and Expenses Summary Base Facts 
 
Living Expenses 
  Current Amount (today-64): $0 Retirement Amount (age 65-88): $0 

  

  Living Expense Details 

  No Expense Details have been defined   

  
 
Liquidation Strategy 
  Current: By Type Retirement: By Type 

  
 
Expenses, Other 
Deferred - Auto Repairs 

  Amount: $981 Treat As: Normal Expense 

  Starts: Year 2022 Ends: Year 2022 

  Pre Retirement Index: No Growth (0.00%) Post Retirement Index: No Growth (0.00%) 

  Expense Type: Other Tax Treatment:  

  

Deferred - Home Remodeling 

  Amount: $1,500 Treat As: Normal Expense 



This analysis must be reviewed in conjunction with the limitations and conditions disclosed in the Disclaimer page. Projections are based on assumptions provided by the advisor/representative, and are not 
guaranteed. Actual results will vary, perhaps to a significant degree. The projected reports are hypothetical in nature and for illustrative purposes only. Return assumptions do not reflect the deduction of any 

commissions. They will reflect any fees or product charges when entered by the advisor/ representative. Deduction of such charges would result in a lower rate of return. Consult your legal and/or tax 
advisor before implementing any tax or legal strategies. 

 
Version 10.3.631.38780  §  Prepared on October 08, 2021 by Peter Wall  §  Personal and Confidential  §  Page 10 of 25

  Starts: Year 2022 Ends: Year 2022 

  Pre Retirement Index: No Growth (0.00%) Post Retirement Index: No Growth (0.00%) 

  Expense Type: Other Tax Treatment:  

  

Deferred - Vacation 

  Amount: $1,200 Treat As: Normal Expense 

  Starts: Year 2022 Ends: Year 2022 

  Pre Retirement Index: No Growth (0.00%) Post Retirement Index: No Growth (0.00%) 

  Expense Type: Other Tax Treatment:  

  

Dental Work (Major Expenses) 

  Amount: $10,000 Treat As: Normal Expense 

  Starts: Year 2021 Ends: Year 2021 

  Pre Retirement Index: No Growth (0.00%) Post Retirement Index: No Growth (0.00%) 

  Expense Type: Other Tax Treatment:  

  

Home Repairs (Major Expenses - Total) 

  Amount: $21,000 Treat As: Normal Expense 

  Starts: Year 2022 Ends: Year 2022 

  Pre Retirement Index: No Growth (0.00%) Post Retirement Index: No Growth (0.00%) 

  Expense Type: Home Improvement Tax Treatment:  



This analysis must be reviewed in conjunction with the limitations and conditions disclosed in the Disclaimer page. Projections are based on assumptions provided by the advisor/representative, and are not 
guaranteed. Actual results will vary, perhaps to a significant degree. The projected reports are hypothetical in nature and for illustrative purposes only. Return assumptions do not reflect the deduction of any 

commissions. They will reflect any fees or product charges when entered by the advisor/ representative. Deduction of such charges would result in a lower rate of return. Consult your legal and/or tax 
advisor before implementing any tax or legal strategies. 
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Total Living Expenses 

  Amount: $22,349 Treat As: Normal Expense 

  Starts: Year 2021 Ends: Client's Death (age 88 in 2036) 

  Pre Retirement Index: Inflation (2.27%) Post Retirement Index: Inflation (2.27%) 

  Expense Type: Other Tax Treatment:  

  

Unreimbursed Recurring Medical Expenses 

  Amount: $480 Treat As: Normal Expense 

  Starts: Year 2021 Ends: Client's Death (age 88 in 2036) 

  Pre Retirement Index: Inflation (2.27%) Post Retirement Index: Inflation (2.27%) 

  Expense Type: Other Tax Treatment:  

  



This analysis must be reviewed in conjunction with the limitations and conditions disclosed in the Disclaimer page. Projections are based on assumptions provided by the advisor/representative, and are not 
guaranteed. Actual results will vary, perhaps to a significant degree. The projected reports are hypothetical in nature and for illustrative purposes only. Return assumptions do not reflect the deduction of any 

commissions. They will reflect any fees or product charges when entered by the advisor/ representative. Deduction of such charges would result in a lower rate of return. Consult your legal and/or tax 
advisor before implementing any tax or legal strategies. 
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 Monte Carlo Assumptions Base Facts 

A Monte Carlo Analysis seeks to approximate actual investment market volatility by adding random investment returns to your financial plan. The result of 
introducing random investment volatility to the analysis produces a range of values that demonstrates how changing investment markets may impact your future 
plans. 
 
This Monte Carlo simulation uses randomly selected return and volatility data of market indexes and applies cash flow and tax calculations based on the facts 
and assumptions you have provided to produce a trial run. The market indexes are assigned to investment accounts and portfolios to represent component asset 
classes. In each trial run, a rate of return is generated for each asset class using the mean and standard deviation of the market index in the randomly chosen 
year. Up to 1000 trial runs are calculated resulting in a range of values that is further analyzed to produce a statistical probability for your planning strategies.  
 
Carefully consider the high, low and average values in terms of how comfortable you would be with those results. Keep in mind it is impossible to predict future 
investment results and this analysis should be monitored over time. 
 

Monte Carlo Definitions 

• Mean: Simple average, equal to the sum of all values divided by the number of values. 
• Maximum: The largest value of the distribution. 
• 97.5 Percentile: The value of the distribution that 97.5% of the values fall below. 
• Median: The middle value of a distribution, above and below which lies an equal number of values. 
• 2.5 Percentile: The value of the distribution that 2.5% of the values fall below. 
• Minimum: The smallest value of the distribution. 
• Monte Carlo Simulation: A statistical analysis model generally used to analyze the effect of varying inputs on the outputs of a 

model.The Monte Carlo simulation randomly applies values for uncertain variables over and over to simulate a model. 
• Standard Deviation: A statistical measure of the volatility based on the distribution of a set of data from its mean (average 

value). Example: A portfolio with an average return of 10% and a standard deviation of 15% would return a result between -5% 
and +25% the majority of the time (68% probability or 1 standard deviation), almost all the time the return would be between -
20% and +40% (95% probability or twice the standard deviation). If there were 0 standard deviation then the result would 
always be 10%. Generally, more aggressive portfolios have a higher standard deviation and more conservative portfolios have 
a lower standard deviation. 

• Total Assets: Includes all Total Portfolio Assets plus any Personal Property, Real Estate, Notes Receivable, Business assets, 
Irrevocable Trust assets and Family Limited Partnerships. 

• Total Portfolio Assets: Includes all holdings within the following categories: Investment Assets, Cash Assets, Retirement 
Assets, Annuities, Insurance Assets and any Stock Options / Grants. 

   
 



This analysis must be reviewed in conjunction with the limitations and conditions disclosed in the Disclaimer page. Projections are based on assumptions provided by the advisor/representative, and are not 
guaranteed. Actual results will vary, perhaps to a significant degree. The projected reports are hypothetical in nature and for illustrative purposes only. Return assumptions do not reflect the deduction of any 

commissions. They will reflect any fees or product charges when entered by the advisor/ representative. Deduction of such charges would result in a lower rate of return. Consult your legal and/or tax 
advisor before implementing any tax or legal strategies. 
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 Monte Carlo Base Facts (Only Show Future Values) 
 

PROBABILITY OF SUCCESS 

 

 
 
 

       0% - 69%       70% - 81%       82% - 100%   

PORTFOLIO ASSETS 

 

 

 
 

  Percentile Portfolio Assets 

Upside 97.5% ($148,936) 

Median 50.0% ($162,655) 

Downside 2.5% ($176,160) 

 
This Monte Carlo analysis illustrates the potential results of your financial plan using 1000 trial runs.  



This analysis must be reviewed in conjunction with the limitations and conditions disclosed in the Disclaimer page. Projections are based on assumptions provided by the advisor/representative, and are not 
guaranteed. Actual results will vary, perhaps to a significant degree. The projected reports are hypothetical in nature and for illustrative purposes only. Return assumptions do not reflect the deduction of any 

commissions. They will reflect any fees or product charges when entered by the advisor/ representative. Deduction of such charges would result in a lower rate of return. Consult your legal and/or tax 
advisor before implementing any tax or legal strategies. 
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IMPORTANT: The projections or other information generated by this Monte Carlo simulation regarding the likelihood of various investment outcomes are 
hypothetical in nature, do not reflect actual investment results and are not guarantees of future results. Results may vary with each use and over time. 
Calculations are based upon market index and growth rate assumptions in your financial plan. Other investments not considered might have characteristics 
similar or superior to those analyzed in this report. Refer to the Assumptions Summary and Monte Carlo Assumptions reports for additional assumption details.  



This analysis must be reviewed in conjunction with the limitations and conditions disclosed in the Disclaimer page. Projections are based on assumptions provided by the advisor/representative, and are not 
guaranteed. Actual results will vary, perhaps to a significant degree. The projected reports are hypothetical in nature and for illustrative purposes only. Return assumptions do not reflect the deduction of any 

commissions. They will reflect any fees or product charges when entered by the advisor/ representative. Deduction of such charges would result in a lower rate of return. Consult your legal and/or tax 
advisor before implementing any tax or legal strategies. 
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Longevity Risk Base Facts 

 



This analysis must be reviewed in conjunction with the limitations and conditions disclosed in the Disclaimer page. Projections are based on assumptions provided by the advisor/representative, and are not 
guaranteed. Actual results will vary, perhaps to a significant degree. The projected reports are hypothetical in nature and for illustrative purposes only. Return assumptions do not reflect the deduction of any 

commissions. They will reflect any fees or product charges when entered by the advisor/ representative. Deduction of such charges would result in a lower rate of return. Consult your legal and/or tax 
advisor before implementing any tax or legal strategies. 
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Longevity Risk  
 

 Year Age Likelihood client is alive at this age Probability of Success 
 

2021 73 99+% 100% 
 

2022 74 99% 100% 
 

2023 75 97% 100% 
 

2024 76 96% 100% 
 

2025 77 94% 100% 
 

2026 78 93% 77% 
 

2027 79 91% 0% 
 

2028 80 89% 0% 
 

2029 81 86% 0% 
 

2030 82 84% 0% 
 

2031 83 81% 0% 
 

2032 84 78% 0% 
 

2033 85 75% 0% 
 

2034 86 72% 0% 
 

2035 87 69% 0% 
 

2036 88 65% 0% 

 
This Monte Carlo analysis illustrates the potential results of your financial plan using 1000 trial runs.  

IMPORTANT: The projections or other information generated by this Monte Carlo simulation regarding the likelihood of various investment outcomes are 
hypothetical in nature, do not reflect actual investment results and are not guarantees of future results. Results may vary with each use and over time. 
Calculations are based upon market index and growth rate assumptions in your financial plan. Other investments not considered might have characteristics 
similar or superior to those analyzed in this report. Refer to the Assumptions Summary and Monte Carlo Assumptions reports for additional assumption details. 
The life probabilities are calculated using the Annuity 2000 Basic Table – Male / Female with Mortality Improvement Scale G applied.  



This analysis must be reviewed in conjunction with the limitations and conditions disclosed in the Disclaimer page. Projections are based on assumptions provided by the advisor/representative, and are not 
guaranteed. Actual results will vary, perhaps to a significant degree. The projected reports are hypothetical in nature and for illustrative purposes only. Return assumptions do not reflect the deduction of any 

commissions. They will reflect any fees or product charges when entered by the advisor/ representative. Deduction of such charges would result in a lower rate of return. Consult your legal and/or tax 
advisor before implementing any tax or legal strategies. 
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 Cash Flow Base Facts (Only Show Future Values) 
 
Lifetime Portfolio Value 

  
Assumptions 
Wispact, Inc.'s Retirement: 73 (2021) 

First Death (Wispact, Inc.): 88 (2036) 

Inflation Rate 2.27% 

Living Expenses 
Current $0 

Retirement $0 

Index Rate 2.27% 

Summary 
Based upon the levels of income and 
spending in the Base Facts, you will 
deplete your portfolio assets in 2027 (age 
79). 



This analysis must be reviewed in conjunction with the limitations and conditions disclosed in the Disclaimer page. Projections are based on assumptions provided by the advisor/representative, and are not 
guaranteed. Actual results will vary, perhaps to a significant degree. The projected reports are hypothetical in nature and for illustrative purposes only. Return assumptions do not reflect the deduction of any 

commissions. They will reflect any fees or product charges when entered by the advisor/ representative. Deduction of such charges would result in a lower rate of return. Consult your legal and/or tax 
advisor before implementing any tax or legal strategies. 
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 Cash Flow Base Facts (Only Show Future Values) 
 

Year Age 
Income 

Flows 
Investment 

Income 
Planned 

Distributions 
Other 

Inflows 
Total 

Inflows 
Total 

Expenses 
Total 

Outflows 
Net Cash 

Flow 

Total 
Portfolio 

Assets 

2021 73 $9,816 $0 $32,829 $0 $42,645 $32,829 $32,829 $9,816 $91,749 

2022 74 10,039 0 48,028 0 58,067 48,028 48,028 10,039 56,841 

2023 75 10,267 0 23,877 0 34,144 23,877 23,877 10,267 44,622 

2024 76 10,500 0 15,045 0 25,545 24,419 24,419 1,126 31,248 

2025 77 10,738 0 0 0 10,738 24,974 24,974 (14,236) 17,012 

2026 78 10,982 0 0 0 10,982 25,541 25,541 (14,559) 2,453 

2027 79 11,231 0 0 0 11,231 26,121 26,121 (14,890) (12,437) 

2028 80 11,486 0 0 0 11,486 26,713 26,713 (15,227) (27,664) 

2029 81 11,747 0 0 0 11,747 27,320 27,320 (15,573) (43,237) 

2030 82 12,014 0 0 0 12,014 27,940 27,940 (15,926) (59,163) 

2031 83 12,287 0 0 0 12,287 28,574 28,574 (16,287) (75,450) 

2032 84 12,566 0 0 0 12,566 29,223 29,223 (16,657) (92,107) 

2033 85 12,851 0 0 0 12,851 29,886 29,886 (17,035) (109,142) 

2034 86 13,143 0 0 0 13,143 30,564 30,564 (17,421) (126,563) 

2035 87 13,441 0 0 0 13,441 31,258 31,258 (17,817) (144,380) 

2036 88 13,746 0 0 0 13,746 31,968 31,968 (18,222) (162,602) 



This analysis must be reviewed in conjunction with the limitations and conditions disclosed in the Disclaimer page. Projections are based on assumptions provided by the advisor/representative, and are not 
guaranteed. Actual results will vary, perhaps to a significant degree. The projected reports are hypothetical in nature and for illustrative purposes only. Return assumptions do not reflect the deduction of any 

commissions. They will reflect any fees or product charges when entered by the advisor/ representative. Deduction of such charges would result in a lower rate of return. Consult your legal and/or tax 
advisor before implementing any tax or legal strategies. 
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 Cash Flow for Decision Center Base Facts with Decision Center (Only Show Future Values) 
 
Lifetime Portfolio Value 

  
Assumptions 
Wispact, Inc.'s Retirement: 73 (2021) 

First Death (Wispact, Inc.): 88 (2036) 

Inflation Rate 2.27% 

Living Expenses 
Current $0 

Retirement $0 

Index Rate 2.27% 

Summary 
Based upon the levels of income and 
spending in the Base Facts with Decision 
Center, you will deplete your portfolio 
assets in 2027 (age 79). 



This analysis must be reviewed in conjunction with the limitations and conditions disclosed in the Disclaimer page. Projections are based on assumptions provided by the advisor/representative, and are not 
guaranteed. Actual results will vary, perhaps to a significant degree. The projected reports are hypothetical in nature and for illustrative purposes only. Return assumptions do not reflect the deduction of any 

commissions. They will reflect any fees or product charges when entered by the advisor/ representative. Deduction of such charges would result in a lower rate of return. Consult your legal and/or tax 
advisor before implementing any tax or legal strategies. 
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 Cash Flow for Decision Center Base Facts with Decision Center (Only Show Future Values) 
 

Year Age 
Income 

Flows 
Investment 

Income 
Planned 

Distributions 
Other 

Inflows 
Total 

Inflows 
Total 

Expenses 
Total 

Outflows 
Net Cash 

Flow 

Total 
Portfolio 

Assets 

2021 73 $9,816 $0 $32,829 $0 $42,645 $32,829 $32,829 $9,816 $91,749 

2022 74 10,039 0 48,028 0 58,067 48,028 48,028 10,039 56,841 

2023 75 10,267 0 23,877 0 34,144 23,877 23,877 10,267 44,622 

2024 76 10,500 0 15,045 0 25,545 24,419 24,419 1,126 31,248 

2025 77 10,738 0 0 0 10,738 24,974 24,974 (14,236) 17,012 

2026 78 10,982 0 0 0 10,982 25,541 25,541 (14,559) 2,453 

2027 79 11,231 0 0 0 11,231 26,121 26,121 (14,890) (12,437) 

2028 80 11,486 0 0 0 11,486 26,713 26,713 (15,227) (27,664) 

2029 81 11,747 0 0 0 11,747 27,320 27,320 (15,573) (43,237) 

2030 82 12,014 0 0 0 12,014 27,940 27,940 (15,926) (59,163) 

2031 83 12,287 0 0 0 12,287 28,574 28,574 (16,287) (75,450) 

2032 84 12,566 0 0 0 12,566 29,223 29,223 (16,657) (92,107) 

2033 85 12,851 0 0 0 12,851 29,886 29,886 (17,035) (109,142) 

2034 86 13,143 0 0 0 13,143 30,564 30,564 (17,421) (126,563) 

2035 87 13,441 0 0 0 13,441 31,258 31,258 (17,817) (144,380) 

2036 88 13,746 0 0 0 13,746 31,968 31,968 (18,222) (162,602) 



This analysis must be reviewed in conjunction with the limitations and conditions disclosed in the Disclaimer page. Projections are based on assumptions provided by the advisor/representative, and are not 
guaranteed. Actual results will vary, perhaps to a significant degree. The projected reports are hypothetical in nature and for illustrative purposes only. Return assumptions do not reflect the deduction of any 

commissions. They will reflect any fees or product charges when entered by the advisor/ representative. Deduction of such charges would result in a lower rate of return. Consult your legal and/or tax 
advisor before implementing any tax or legal strategies. 
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Cash Flow Overview Base Facts (Only Show Future Values) 



This analysis must be reviewed in conjunction with the limitations and conditions disclosed in the Disclaimer page. Projections are based on assumptions provided by the advisor/representative, and are not 
guaranteed. Actual results will vary, perhaps to a significant degree. The projected reports are hypothetical in nature and for illustrative purposes only. Return assumptions do not reflect the deduction of any 

commissions. They will reflect any fees or product charges when entered by the advisor/ representative. Deduction of such charges would result in a lower rate of return. Consult your legal and/or tax 
advisor before implementing any tax or legal strategies. 

 
Version 10.3.631.38780  §  Prepared on October 08, 2021 by Peter Wall  §  Personal and Confidential  §  Page 22 of 25

Cash Flow Overview  
 

 Year Age Total Expenses Other Income Withdrawals Total Withdrawals Spent Total Portfolio Assets 
 

2021 73 $32,829 $9,816 $23,013 $23,013 $91,749 
 

2022 74 $48,028 $10,039 $37,989 $37,989 $56,841 
 

2023 75 $23,877 $10,267 $13,610 $13,610 $44,622 
 

2024 76 $24,419 $10,500 $13,919 $13,919 $31,248 
 

2025 77 $24,974 $10,738 $14,236 $14,236 $17,012 
 

2026 78 $25,541 $10,982 $14,559 $14,559 $2,453 
 

2027 79 $26,121 $11,231 $2,453 $2,453 ($12,437) 
 

2028 80 $26,713 $11,486 $0 $0 ($27,664) 
 

2029 81 $27,320 $11,747 $0 $0 ($43,237) 
 

2030 82 $27,940 $12,014 $0 $0 ($59,163) 
 

2031 83 $28,574 $12,287 $0 $0 ($75,450) 
 

2032 84 $29,223 $12,566 $0 $0 ($92,107) 
 

2033 85 $29,886 $12,851 $0 $0 ($109,142) 
 

2034 86 $30,564 $13,143 $0 $0 ($126,563) 
 

2035 87 $31,258 $13,441 $0 $0 ($144,380) 
 

2036 88 $31,968 $13,746 $0 $0 ($162,602) 



This analysis must be reviewed in conjunction with the limitations and conditions disclosed in the Disclaimer page. Projections are based on assumptions provided by the advisor/representative, and are not 
guaranteed. Actual results will vary, perhaps to a significant degree. The projected reports are hypothetical in nature and for illustrative purposes only. Return assumptions do not reflect the deduction of any 

commissions. They will reflect any fees or product charges when entered by the advisor/ representative. Deduction of such charges would result in a lower rate of return. Consult your legal and/or tax 
advisor before implementing any tax or legal strategies. 
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Cash Flow Expenses Base Facts (Only Show Future Values) 



This analysis must be reviewed in conjunction with the limitations and conditions disclosed in the Disclaimer page. Projections are based on assumptions provided by the advisor/representative, and are not 
guaranteed. Actual results will vary, perhaps to a significant degree. The projected reports are hypothetical in nature and for illustrative purposes only. Return assumptions do not reflect the deduction of any 

commissions. They will reflect any fees or product charges when entered by the advisor/ representative. Deduction of such charges would result in a lower rate of return. Consult your legal and/or tax 
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Cash Flow Expenses  
 

 Year Age Other Goals/Expenses Total Expenses 
 

2021 73 $32,829 $32,829 
 

2022 74 $48,028 $48,028 
 

2023 75 $23,877 $23,877 
 

2024 76 $24,419 $24,419 
 

2025 77 $24,974 $24,974 
 

2026 78 $25,541 $25,541 
 

2027 79 $26,121 $26,121 
 

2028 80 $26,713 $26,713 
 

2029 81 $27,320 $27,320 
 

2030 82 $27,940 $27,940 
 

2031 83 $28,574 $28,574 
 

2032 84 $29,223 $29,223 
 

2033 85 $29,886 $29,886 
 

2034 86 $30,564 $30,564 
 

2035 87 $31,258 $31,258 
 

2036 88 $31,968 $31,968 



This analysis must be reviewed in conjunction with the limitations and conditions disclosed in the Disclaimer page. Projections are based on assumptions provided by the advisor/representative, and are not 
guaranteed. Actual results will vary, perhaps to a significant degree. The projected reports are hypothetical in nature and for illustrative purposes only. Return assumptions do not reflect the deduction of any 

commissions. They will reflect any fees or product charges when entered by the advisor/ representative. Deduction of such charges would result in a lower rate of return. Consult your legal and/or tax 
advisor before implementing any tax or legal strategies. 
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Plan Changes Decision Center 

 
 

No changes have been made within this scenario.



1355 S. Colorado Blvd., Suite 920  
Denver, CO  80222 

Main: 303-733-2867  
Fax:  733-2862 

www.cfpdtrust.org 
 

 

 
CFPD Assessment and Plan 

OVER 65 
 
Date:  
 
Trust #:  
 
Beneficiary:  
 
Mailing Address:  
 
 
Home Address:  
 
Phone:  
 
D.O.B:  
  
Life Expectancy: 
 
SS#:  
 

 Benefits:     
 (This includes SSDI, SSI, Section 8, SSA, work income, food assistance, and their amounts) 

 

Rep Payee/Any other Trust or CFPD Acct:  
 
Medicaid #:  
 
Primary Disability:  
 
Initial Deposit:  
 
Source of Funding:   
 
Funding Date:  
 

Additional/Ongoing Deposits: (amount/source/frequency)   
 



1355 S. Colorado Blvd., Suite 920  
Denver, CO  80222 

Main: 303-733-2867  
Fax:  733-2862 

www.cfpdtrust.org 
 
Preferred Method of Contact: 

Preferred way to address you? 
 

Best Time to reach: 
 

Anything you would like us to know: 
 

Background Information: 
 
 
 
 
Housing: 
 
 
 
Medical: 
 
 
 

Mobility: 
 
 

Dental: 
 
 
 
Vision: 
 
 
Social: 
 
 
 
 
 
Education: 
 
 
 
 



1355 S. Colorado Blvd., Suite 920  
Denver, CO  80222 

Main: 303-733-2867  
Fax:  733-2862 

www.cfpdtrust.org 
 
 
Employment: 
 
 
 
 
Transportation: 
 
 

End of Life Plans:  
 
(Please ask for a copy of current plan) 

 
 
 

Summary: 
 
 
 

Spending Plan 

ONE-TIME EXPENDITURES  

 
Expense: 

Estimated 
Amount: 

  

  

  

  

  

  

  

Total:  

  



1355 S. Colorado Blvd., Suite 920  
Denver, CO  80222 

Main: 303-733-2867  
Fax:  733-2862 

www.cfpdtrust.org 
 

Current Trust Balance: $ 
One-Time Expenditures Total:  

Balance After One-Time Expenditures:  

  

ONGOING ANNUAL EXPENDITURES  

 
Expense: 

Estimated 
Amount: 

  

  

  

  

  

  

  

Total:  

  

Additional Deposits Expected:  
  

Actuarial Life Expectancy:  
  
Summary: 
*All amounts are estimates based upon prices at the time the spending plan was written 

  

Written by: Date: 
  

Reviewed: Date: 
 



Barbara Helm, being first duly sworn, affirms and states the follows:

1.

2.

3.

4.

5.

6.

o   Irrevocable pre-paid burial expenses of Beneficiary
o   Cable television
o   Clothing for the Beneficiary
o   Equipment (electronic, entertainment, adaptive)
o   Eyeglasses
o   Furniture and household items
o   Podiatry
o   Internet access
o   Legal fees
o   Magazine subscriptions
o   Medical equipment
o   Office supplies

STATE OF KANSAS                 )
COUNTY OF JOHNSON           )

AFFIDAVIT OF BARBARA HELM

I am the executive director of the Arcare pooled trust – Arcare Trust II – established and managed by 
Arcare, Inc.  My office is located in Overland Park, Kansas.

A pooled special needs trust is a trust where subaccounts are established for persons with disabilities.  
Pooled trusts are operated by non-profit organizations such as Arcare, Inc.  The accounts are funded 
with money from the persons with disabilities.  The money may come from a personal injury award, an 
inheritance, a retirement account, sale of property, etc.

The sub-accounts of the pooled special needs trust are for clients of ours who meet the Social Security 
definition of being “disabled”.  Each person signs a Joinder Agreement that provides the obligations of 
each party.

For the benefit of John A. Doe.

Arcare, Inc. is a non-profit social service organization.  We have a staff of 17 serving about 1500 
people in all 105 counties in Kansas.  We serve people with disabilities and older adults.  Among other 
things, we manage a pooled trust – Arcare Trust II – authorized by 42 U.S.C. 1396p(d)(4)(C) and 
KEESM 5621(2).

Arcare, Inc. operates a pooled supplemental needs trust.  We have about 1,500 subaccounts.  As 
Trustee of the pooled trust, I am responsible for the overall administration of all pooled trust sub-
accounts.

The Arcare pooled trust was established to help beneficiaries with disabilities provide solely for their 
needs that are not met by public benefits programs.  A non-exclusive list of examples of such needs 
include:



o   Private room
o   Stamps and writing supplies
o   Supplemental dietary needs
o   Telephone service
o   Travel expenses for a companion (if needed because of the Beneficiary’s disability)

7.

8.

9.

10.

11.

12.

Expense: Estimated Amount:
Trust Enrollment Fee $1,500.00
Additional Wheelchair for community use $2,000.00
Recliner $3,000.00
Dentures $5,000.00
Ipad $1,000.00
TV $1,000.00

Projected Total One-Time Expenses: $13,500.00

Arcare, Inc. has a contractual obligation to pay for items or services for the sole benefit of sub-account 
beneficiaries as long as the expenditure enhances the quality of life of the beneficiaries.  Further, it is 
Arcare’s position that if a beneficiary requests a distribution that is reasonable and meets this criteria, a 
denial would be a breach of contract and would be in bad faith.  However, the Trustee, by law, has 
absolute discretion in approving requests for disbursements.

The Arcare, Inc. Board of Directors would demand a change in procedure if determined that the Trustee 
was not allowing expenditures that met the above criteria.

On or about August 31, 2022, Arcare, Inc. entered into a Joinder Agreement with John A. Doe.  Arcare 
received the following checks which have been deposited into his/her subaccount:

o  A check dated September 2, 2022 in the amount of $50,000

Arcare, Inc. views its discretion to be limited by the above criteria and by the Trust instrument’s 
spendthrift clause.

In accordance with the terms of the pooled trust and the joinder agreement, funds in John A. Doe's 
pooled trust subaccount will be used to pay for goods and services to enhance his/her quality of life.

The projected one-time distributions from John A. Doe's Arcare trust subaccount are as follows:



13.

Expense: Estimated Amount:
Transportation $1,000.00
Cable $1,000.00
Denture cleaning $100.00
Recreation $100.00
Depends $2,400.00

Projected Total Annual Expenditures: $4,600.00

14.

15

Barbara Helm, Affiant

Notary Public

Subscribed ad sworn to before me, a notary public, on this _____ day of ______________, 2022

The projected ongoing expenses John A. Doe will incur that are not paid by Medical Assistance 
include:

When Arcare, Inc. enters into a Joinder Agreement with the beneficiary, it fully intends to pay for 
goods and services for the beneficiary's sole benefit.  In fact, it is legally bound to do so.  Arcare, Inc. 
will pay for goods and services as long as there are funds remaining.

John A. Doe is 75 years old.  According to the KEESM, his/her acturarial life expectancy is estimated 
to be 85.  It is my belief that the trust money will be easily spent for John A. Doe's sole benefit in 7.9 
years.
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WISPACT SUB-ACCOUNT 
INDIVIDUAL SPENDING PLAN 

 
 
 

Beneficiary:    Account No.:    

 
This form was completed by: 

 
Print Name:    

Date Signed:    

 
 
 

I. Trust Funding 
 

 
Please list the amount of funding you anticipate placing into the Wispact Trust, along with where the 
funds originated from (examples: Personal Injury Settlement; Inheritance; sale of house; personal 
bank accounts; third-party; etc.). 

 
Initial Funding of Trust:  $   

 

Anticipated Total Funding of Trust:  $   
 

 Unknown at this time. 
 

Source of funds:    

  

  

 
II. Major Purchases 

 

Do you intend to use the Trust to make any major purchases? 
 

 No. 

 Yes. If yes, please explain:     
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III. Outstanding Liabilities 
 

Do you intend to use the Trust to pay any outstanding liabilities (i.e., debts)? 
 

 No. 

 Yes. If yes, please indicate the liability below and provide the amount remaining to be paid. 

        Home Mortgage $   

        Automobile Loan $   

        Medical/Dental Bills $   

        Credit Card Bills $   

        Personal Loan(s) $   

        Income Taxes 

         Federal $      

         State $      

        Other    $      

 
PLEASE NOTE, Wispact has a policy against paying any pre-trust debt, so efforts must be 
made to pay off debts before funding the Wispact trust. 

 
IV. Trust Calculations Guide 

 

 
Anticipated Total Funding of Trust: $      
(Amount from Article I above) 

 
Total Amount of Initial Expenses: ($     ) 

 
Total Funds After Expenses Paid: $      

 

Length of Trust Existence 
 

How many years do you expect this trust to last?          
 
 Annual Budget     $      / year 
 (Total Funds After Expenses Paid 
 divided by length of time for Trust existence) 
 
 Monthly Budget    $      / month 
 (Annual Budget divided by 12) 
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V. Budget Worksheet 
 

Please review the following worksheet and complete the information to the best of your ability. 
 

Monthly Income 

 
        SSI $   

        SSDI $   

        Retirement/Pension $   

        Veterans’ Disability $   

        Annuity Income $   

        Rental Income $   

        Income from Employer  $      

        Other    $      

 
      TOTAL MONTHLY INCOME $   

      MONTHLY TRUST BUDGET $   
      (from Article IV above) 
 
 TOTAL MONTHLY INCOME & $   
 MONTHLY TRUST BUDGET 

 

Recurring Monthly Expenses 
 

Shelter Expenses: 
 

        Mortgage/Rent $   

        Real Estate Taxes $   

        Homeowners $   
        Insurance Premium 

        Renters Insurance $   
        Premium 

        Condo Fees $   

        Water  $      

        Sewer $   

        Utilities (Heat & Electric) $   

        Phone $   

 
      TOTAL SHELTER EXPENSES $   
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PLEASE NOTE:  Beneficiaries receiving SSI cannot use their Trust to pay for rent, mortgage 
payments, utilities, or food (i.e., any expense that would be considered in-kind maintenance 
and support under SSA regulations). 

 
Non-Shelter Expenses: 

 
        Food/Groceries $   

        Restaurants $   

        Clothing $   

        Laundry/Dry Cleaning $   

        Haircuts/Personal Care $   

        Home Maintenance $   

        Life Insurance Premium $   

        Long-term Care $   
        Insurance Premium 

        Cable TV $   

        Internet $   

        Entertainment $   

        Travel $   

        Animal Care $   

        Subscriptions $   

        Tuition $   

        Fitness Classes/ $   
        Gym Membership 

        Other    $      

 
      TOTAL NON-SHELTER $   
      EXPENSES 

 
Automobile Expenses: 

 
        Automobile Loan $   

        Automobile Insurance $   

        Repairs/Maintenance $   

        Fuel/Parking/Tolls $   

        Public Transportation $   

        Other    $      

 
      TOTAL AUTOMOBILE $   
      EXPENSES 
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Unreimbursed Recurring Medical Expenses: 

 
        Medicare (Part B) $   

        Medicare (Part C) or $   
        Supplemental Insurance 

        Medicare (Part D) or $   
        Prescription Drug Insurance 

        Prescriptions $   

        Nursing Home or $   
        Assisted Living Care 

        Other    $      

 
      TOTAL UNREIMBURSED $   
      RECURRING MEDICAL EXPENSES 

 
Anticipated Future Expenses: 

 
        Home Repairs/ $   
        Remodeling 

        Vacation/Short Trips $   

        Activity Camps $   

        Replacement of $   
        Automobile 

        Other    $      

 
      TOTAL ANTICIPATED $   
      FUTURE EXPENSES 

 

 TOTAL RECURRING $   
 MONTLY EXPENSES 

 
Look at your total monthly income and compare to your total monthly expenses. Do your expenses 
exceed your income? If so, do you have a plan in place for how to cover those expenses? If you 
believe you need financial assistance and would like to apply for a grant via our charitable trust (the 
Retained Fund), please see the Grant Fund guidebook for further information. 
 
PLEASE NOTE:  Beneficiaries receiving SSI cannot use their Trust to pay for rent, mortgage 
payments, utilities, or food (i.e., any expense that would be considered in-kind maintenance 
and support under SSA regulations). 
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VI. Trust Purchases Survey 
 

For each entry below, please indicate whether certain purchases are very important to you, or not 
very important. If you do not plan to purchase a particular entry item, please choose the box “N/A” 
for that entry. 
 
 

 N/A 
Very 
Low 

Low Neutral High 
Very 
High 

Traveling       

Day Camps       

Automobile Maintenance       

House Purchase       

Medical/Dental Bills       

Utilities       

Phone       

Cable       

Internet       

Animal Care       

Clothing       

Electronics       

Transportation       

Furniture       

Home Repair/Remodeling       

Food       

Funeral Expenses       

Education       

Taxes       

Fitness (gym, classes, equipment)       

Hobby:            

Other:             
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