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II.  Benefits of Other Accounts:  

Positive Pay 

You’re a Pooled Trust Administrator.  You get a call from your banker that some questionable 

checks have been presented for payment.  They send you images of the checks and you see your 

signature, but it appears that the Payee line has been whited out and covered with text that 

doesn’t quite match the font of your check printer.  Not even a week has passed, and you get a 

call from a landlord who has not received a rent check that you issued for one of your 

beneficiaries.  You look up the check in your system and it has cleared. You then look up the 

image online and see that the check vendor has been changed and endorsed by YOUR 

beneficiary.  And then a month later, your beneficiary calls you and tells you that you don’t need 

to pay their cable bill anymore… they took care of it by calling the cable company and using the 

routing and check number from their personal needs check to set up auto pay online.  

All of these scenarios have occurred and can be prevented by Positive Pay.  Positive Pay is an 

add-on service with your bank in which you send your bank a file of the checks that you have 

written from your account on a daily basis. The bank then compares the checks in the file to 

those presented for payment. Any checks that are not a match will result in a call to you for 

verification.  This system aims to prevent fraud, mishandling of accounts and charges that are not 

pre-approved/authorized by you as trustee.  

Representative Payee 
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Many Pooled Trust Administrators also act as an Organizational Representative Payee for Social 

Security Beneficiaries.  Organizational Rep Payees must be approved by the Social Security 

Administration (SSA) and are subject to routine audits.  The SSA sets out requirements for 

Organizational Rep Payees re: how the account is titled and managed in the “Guide for 

Organizational Payees”1 (The Guide). The Guide specifically states that the bank account cannot 

be a joint account so that the beneficiary does not have access to the account.  Further, the Guide 

states that the funds can be placed in a collective account, but the SSA must approve the 

establishment of a collective account after it ensures the following:  

• The account title shows that the funds belong to the beneficiaries and that you, the payee, 

manages the money; 

• The account is separate from the organization’s operating account;  

• You have clear and up-to-date records in an account ledger showing the amount of each 

beneficiary’s funds in the collective account, or the collective account must be associated 

with individual sub-accounts;  

• You follow proper procedures for documenting credits, debits, and the allocation of 

interest; and  

• You agree to make the account and supporting documents available to us upon request.   

The Guide further states acceptable collective account titles: 

• Sunnydale Nursing Home Resident Trust Account 

• Sunnydale Patients’ Fund for Social Security Beneficiaries.  

 
1 https://www.ssa.gov/payee/NewGuide/toc.htm 
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The Guide then discusses the protection of beneficiary bank accounts.  “The Federal Deposit 

Insurance Corporation (FDIC) insures funds in a collective account provided the financial 

institution’s depository account records reveal the existence of a fiduciary relationship and the 

interests of all the parties in the account.” Proper account titling will ensure the FDIC Protection 

of up to $250,000 per depositor.  The Guide goes on to talk about ways in which your bank can 

advise you about check security features and fraud protection such as two signatures on checks 

over a certain amount and Positive Pay programs, which were discussed earlier.  

 

IV. What happens when a beneficiary shows up at your doorstep?  

Pooled Trust Administrators have likely gotten a call from their banker that a beneficiary has 

arrived at a branch location and attempted to make a withdrawal from their trust account or even 

made a demand for “THEIR MONEY”.  There may be times that security at a bank has had to 

respond to angry or belligerent requests from beneficiaries. Sometimes this situation is dealing 

with angry and difficult beneficiaries, but oftentimes it is just a scenario in which beneficiaries 

do not understand the logistics of how they make request from their trust.  

In these situations, it is very important that a collaborative and open relationship exists between 

the trustee and the bank/financial institution.  It is especially important that that banker has 

someone they can call to discuss the situation and determine how it can be handled. Sometimes it 

will be as simple as putting the trustee on the phone to talk with the beneficiary and other times it 

may be necessary to involve bank security or the police.  It is especially important that the 

banker has backups for the main contact at your organization so that they can reach a live person 

with whom to collaborate.   
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V.  Role Clarity 

When it comes to the delineation of duties between the Pooled Trust Administrator and the bank, 

there are several factors that must be considered.  First, the trust document must be reviewed to 

determine if the bank is the custodian of the funds, the investment manager, a co-trustee or some 

other arrangement.  The other consideration is Social Securities Program Operations Manual 

System (POMS), SI 01120.2252 Pooled Trust Management Provisions, which discusses the 

Pooled Trust’s use of a for-profit entity such as a bank.  It states, “If a non-profit association 

employs the services of a for-profit entity, the non-profit association must maintain ultimate 

managerial control over the trust.  The for-profit entity must always be subordinate to the non-

profit managers of a pooled trust under section 1917(d)(4)(c)”.   The POMS goes on to say “the 

non-profit association must be responsible for: determining the amount of the trust corpus to 

invest; removing or replacing the trustee; and making the day-to-day decisions regarding the 

health and wellbeing of the pooled trust beneficiaries. NOTE: This list is not intended to be 

exhaustive. These are a few examples of the type of authority that must best in the non-profit 

association.”  

When a Pooled Trust Administrator works with a bank/financial institution as Investment 

Manager or another capacity, it is very important that the Investment Policy Statement for the 

accounts clearly delineates the duties and is reviewed alongside the POMS.  If there are other 

arrangements to utilize the bank/financial institution’s services, it is also important that roles are 

clearly documented and agreed to by all parties.  

 

 
2 https://secure.ssa.gov/poms.nsf/lnx/0501120225  

https://secure.ssa.gov/poms.nsf/lnx/0501120225
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It is achievable for Nonprofits whos’ mission is to support, advocate and strive to enhance the 

quality of life for individuals with disabilities and the elderly work cohesively with banks who 

are heavily regulated.  Not all banks are exactly the same with internal policies and procedures 

however they all adhere to the same regulations.  Below is information around a few regulations 

that would come into play when working with a bank and the why behind all the questions and 

information banks collect and review.  In addition to examples of policy and procedures that 

have proven successful when working together.  Ultimately, working together to deliver the 

highest level of fiduciary care to individuals and their families is the goal.   

 

US Patriot Act 1 established October 26, 2001 - 

https://www.congress.gov/107/plaws/publ56/PLAW-107publ56.pdf 

 

Public Law 107–56 107th Congress: “To deter and punish terrorist acts in the United States and 

around the world, to enhance law enforcement investigatory tools, and for other purposes.” 

 

Congress enacted the Patriot Act by overwhelming, bipartisan margins, arming law enforcement 

with new tools to detect and prevent terrorism: The USA Patriot Act was passed nearly  

___________________________________________ 

1  “Patriot Act.” Www.congress.gov/107/Plaws/publ56/PLAW-107publ56.Pdf, United States 
Congress, www.congress.gov/107/plaws/publ56/PLAW-107publ56.pdf.  

https://www.congress.gov/107/plaws/publ56/PLAW-107publ56.pdf
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unanimously by the Senate 98-1, and 357-66 in the House, with the support of members from 

across the political spectrum.  A question many ask is if the Patriot Act is still active and without  

Congressional action, much of Title II and the Patriot Act will remain permanent. Under section 

224, all of Title II will expire, with the exception of 11 sections that are permanent. 

 

The US Patriot Act is overseen by FinCen.gov 2 

(https://www.fincen.gov/index.php/resources/statutes-regulations/usa-patriot-act) which is the 

Financial Crimes Enforcement Network of the US Treasury. FinCen’s overview of the Patriot 

Act is: 

The purpose of the USA PATRIOT Act is to deter and punish terrorist acts in the United 

States and around the world, to enhance law enforcement investigatory tools, and other 

purposes, some of which include: 

• To strengthen U.S. measures to prevent, detect and prosecute international money 

laundering and financing of terrorism; 

• To subject to special scrutiny foreign jurisdictions, foreign financial institutions, 

and classes of international transactions or types of accounts that are susceptible 

to criminal abuse; 

• To require all appropriate elements of the financial services industry to report 

potential money laundering; 

__________________________ 

2 “USA PATRIOT Act.” USA PATRIOT Act | FinCEN.gov, FinCen.gov, 
http://www.fincen.gov/index.php/resources/statutes-regulations/usa-patriot-act.  

 

https://www.fincen.gov/index.php/resources/statutes-regulations/usa-patriot-act
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• To strengthen measures to prevent use of the U.S. financial system for personal 

gain by corrupt foreign officials and facilitate repatriation of stolen assets to the 

citizens of countries to whom such assets belong. 

 

FinCen.gov – Section 312 of the US Patriot Act – Final Regulations and Notice of Proposed 

Rulemaking 3 - https://www.fincen.gov/fact-sheet-section-312-usa-patriot-act-final-regulation-

and-notice-proposed-rulemaking 

 

Section 312 of the USA PATRIOT Act requires U.S. financial institutions to perform due 

diligence and, in some cases, enhanced due diligence, with regard to correspondent accounts 

established or maintained for foreign financial institutions and private banking accounts 

established or maintained for non-U.S. persons. The final rule issued today implements the 

general due diligence requirements pertaining to foreign financial institutions as well as the due 

diligence and enhanced scrutiny requirements pertaining to private banking accounts. The notice 

of proposed rulemaking addresses the enhanced due diligence requirements pertaining to 

correspondent accounts maintained for certain foreign banks. 

 

Why is the USA Patriot Act important for financial institutions? 

The purpose is to help provide financial institutions with information regarding suspected 

terrorist or money laundering activity. The regulations may require each financial institution to  

 

____________________________________________________ 

3  “USA Patriot Act Final Regulations” \ | FinCEN.gov, FinCen.gov, http://www.fincen.gov/fact-sheet-section-312-
usa-patriot-act-final-regulation-and-notice-proposed-rulemaking 

https://www.fincen.gov/fact-sheet-section-312-usa-patriot-act-final-regulation-and-notice-proposed-rulemaking
https://www.fincen.gov/fact-sheet-section-312-usa-patriot-act-final-regulation-and-notice-proposed-rulemaking
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designate one or more individuals to receive such information and may establish procedures for 

the protection of such information. 

 

For more detailed information regarding the US Patriot Act and how banks adhere to the Act 

please refer to the FinCen.Gov link provided below: 

https://www.fincen.gov/index.php/resources/statutes-regulations/usa-patriot-act 4  

 

Beneficial Ownership 

 

It is important to understand the beneficial ownership and controlling party information 

documents financial institutions are now required to obtain and review.  United States-based 

financial institutions are regulated in part by the Financial Crimes Enforcement Network 

(FinCEN). FinCEN now requires financial institutions to obtain additional information about 

individuals who own and control legal entities (e.g., corporations, limited liability companies, 

limited partnerships, etc.) when those legal entities open new accounts.  The Financial Crimes 

Enforcement Network (FinCEN) published final Customer Due Diligence Requirements 

impacting beneficial ownership in the Federal Register on May 11, 2016. This rule took effect on 

July 11, 2016, and covered financial institutions must be in full compliance with the rule no later 

than May 11, 2018. (https://www.fincen.gov/)  

 

______________________________________________ 

4  “USA Patriot Act ” \ | FinCEN.gov, FinCen.gov, 
https://www.fincen.gov/index.php/resources/statutes-regulations/usa-patriot-act 

https://www.fincen.gov/index.php/resources/statutes-regulations/usa-patriot-act
https://www.fincen.gov/
https://www.fincen.gov/index.php/resources/statutes-regulations/usa-patriot-act
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This requirement, known as Customer Due Diligence for Financial Institutions, serves to protect 

the United States’ financial system from people who use legal entities to perpetrate fraud or to 

mask the identities of persons engaged in illicit activity. By issuing this requirement, FinCEN 

supports the United States’ efforts to encourage more transparency on who owns and benefits 

from legal entities, and ensures the United States’ standards are consistent with international 

standards. By providing this information, you are supporting efforts to fight financial crime. 

 

Information gathering at account opening 

While opening an account, a bank representative will ask the certifying party to identify the legal 

entity’s beneficial owners and controlling party. Next, the bank representative will ask the 

certifying party to provide information about the controlling party and for one or more beneficial 

owners, depending on the beneficial owners’ percentage of ownership interest.  

 

Below is the information the certifying party will be asked to provide: 

• Legal name, date of birth, and Social Security number  

• Residence address (must be a physical address; P.O. boxes are not permitted)  

 

If the bank already has the controlling party and beneficial owner information on hand, the 

certifying party will be required to confirm the information is accurate, or to provide updated 

information. Financial institutions collect this information only to comply with the FinCEN 

requirement. Banks should maintain a rigorous, comprehensive privacy protection program that 

fully complies with governing privacy laws and regulations – ask how your information is 

protected. 
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Definitions: 

• Certifying party - Refers to an individual opening an account on behalf of the legal 

entity. This individual is responsible for providing the beneficial owner(s)’ and 

controlling party’s information. The certifying party also attests that to their best 

knowledge, the information provided is complete and accurate.  

• Controlling party - Refers to an executive officer, senior manager, or any other 

individual who regularly performs leadership or control functions for a legal entity.  

• Beneficial owner - Refers to an individual who owns an equity interest in a legal entity. 

 

Partial and Full Exclusions:  

Partial Exclusions – Controlling Party Information Needed For the categories on this list, a bank 

officer must obtain the Controlling Party Information and certify/recertify at each account 

opening.  

 

An example of a partial exclusion would be: 

• Charities and Nonprofit entities - Any legal entity that is established as a nonprofit 

corporation or similar entity and has filed its organizational documents with the 

appropriate State authority as necessary. Whether tax-exempt or not, these clients only 

need to provide Controlling Party information. To certify the qualifying entity, obtain a 

certified copy of the certificate of incorporation or a certification of good standing from 

the appropriate state authority. 
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Full Exclusions – U.S.-Organized Entities - The first time an account is opened with a full 

exclusion the client must certify to the exclusion. Typically, a financial institution will have a 

data base with Beneficial Ownership information so as to reference the original certification 

which could be used for future account openings unless the exclusion no longer applies.  This is 

a procedure created and maintained by the financial institution.   

 

An example of a full exclusion would be: 

• Trusts (except a statutory trust) - Trusts, except for statutory trusts. A statutory trust is 

created by a filing with the Secretary of State or similar office with a private governing 

agreement under which either property (real, tangible and intangible) is held, managed, 

administered, invested and/or operated; or business or professional activities for profit are 

carried on by one or more trustees for the benefit of the trustor entitled to a beneficial 

interest in the trust property. 

 

 

Individual, Corporate Trustee and Successor Trustees 

It is a business decision to act in any fiduciary capacity on behalf of your organization.  When 

nonprofit organizations work with a financial institution who has a national trust charter and the 

ability to act in the capacity of trustee or co-trustee it is important that the nonprofit organization 

has policy and procedures in place to review not only fiduciary appointments but any new 

financial account for the benefit of another.  Together in concert the nonprofit and financial 

institution should be able to determine the soundness of an existing trust and whether or not it 

makes sense to take on the responsibility of administration.   
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This section is not regulatory but policy and procedurally driven to assist nonprofits with 

building out their own governance in accepting trusts. 

 

Procedures for review and acceptance: 

Before accepting a fiduciary appointment of a special needs trust there are a few 

questions/concerns that are considered by financial institutions. 

• Financial institutions should not be responsible for determining whether a trust 

beneficiary qualifies for any benefit programs.  In reviewing the document, it is important 

to determine who holds that responsibility.  The trust document should state who is 

responsible for benefits management and who is responsible for the person. Items to 

consider include, who is submitting applications for benefits; who is submitting requests 

from the trust; alternative care plans; and guardianship arrangements. 

• Financial institutions will not perform benefit planning tasks, they recommend clients 

consult with their own counsel or work with the nonprofit organization who is consulting 

counsel.  

• Omnibus Budget Reconciliation Act (OBRA) trusts - OBRA trusts are designed to fit 

under the statutory safe-harbor, it is appropriate to list those types of benefits that go 

above and beyond those provided in the governing document. 

What to look for when reading a trust document? Below are a few items that would be helpful 

when reviewing a document. First before beginning the review process ensure the document you 

have is fully executed and all amendments/codicils are included. 

1. What type of trust? 
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a. Draft of an agreement, testamentary, inter vivos, revocable, irrevocable, successor 

trustee. 

2. Is this a D(4)(a) trust – first party self-settled? 

3. 3rd party wholly discretionary? 

4. Standards for distributions do not disqualify form assistance? 

5. Provisions to hire agents and attorneys to assist in the management related to SNTs? 

6. Are there any conflicts of interest? 

7. All parties interests are protected? 

8. Trust agreement accomplishes its goals? 

9. The trustee(s) are able to carry out their duties? 

10. Discretionary standards are adequate? 

11. Dispositive provisions are logical? 

12. Review as to choice of state law trust will serve under? 

13. Financial institution or nonprofit name is correct in draft? 

14. Additions with trustee’s consent? 

15. No modification of duties without trustee consent? 

16. Power to resign? 

17. Removal powers? 

18. Schedule A is accurate?   

19. Are there other advisors or fiduciaries named in the document? 

a. Co-trustee, trust advisor, trust protector, directed account (investments, 

discretionary?) 
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Once the review of the impending documents has been completed most financial institutions 

have procedures in place for acceptance.  These procedures vary from organization to 

organization but below is a high-level overview of what that may look like: 

1. Gathering client identification and information 

a. Name, Address, SSN, DOB, Phone Number and Email Address 

b. Verification of government issued ID (i.e. Passport, drivers license etc.) 

2. Perform a risk-based customer due diligence for all new or existing clients opening new 

accounts. 

a. Information is submitted to a system such as Lexus Nexus 

3. Beneficial ownership information 

4. Any enhanced due diligence if necessary 

a. Would be reviewed by the financial institutions AML officer for approval 

 

Corporate Resolutions/Corporate Seals 

When financial institutions open accounts for a legal entity, the legal entity provides a Board 

Resolution, Certificate of Authority, Operating Agreement, or some other comparable 

documentation that lists the names of individuals who have authority to provide account 

instructions to the bank. The people listed on the documentation are considered authority 

officers.  As a good practice corporate resolutions should be specific as to the authority each 

employee of the nonprofit has – what duties they are responsible for and can act upon with the 

financial institution.   

 

What does “good” look like with a corporate resolution? 
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In our experience in working with nonprofits the more specific the duties assigned the 

easier the communication flows between organizations.   

 

For example, listing out specific duties in a corporate resolution such as: 

1. “Trust Authorized Signors” – including authorization to execute trust banking 

documents, communicate instructions around transactions, execute documents to 

establish or close accounts, establish transfers and email groups to the financial 

institution for processing and electronic access. 

a. Jane Smith, Executive Director 

b. Joe Brown, CFO 

c. Sara Fields, COO 

d. Michael Reed, Financial Officer 

2. “Authorized Signors” – to communicate instructions regarding transactions, transfers, 

email groups to financial institution for processing and electronic access. 

a. Joe Smith, Controller 

b. Jane Reed, Director of Services 

3. “Authorization” – to communicate instructions regarding transactions, and email groups 

to the financial institution for processing. 

a. Jill Ryan, Senior Accountant 

b. John Chin, Accountant 

4. Electronic Access to account information only. 

a. Pam Archer, Bookkeeper 

b. Diane Meliz, Bookkeeper 



17  

In addition to the legal aspect of a corporate resolutions there are also critical components as to 

why financial institutions require them.  It assists not only the financial institution but the 

nonprofit as well in keeping a checks and balance system in place to ensure information is being 

managed well, assist in preventing fraud, in addition to consistency.  As often as people move in 

and out of roles a reliable representation of who the correct employees are, their role and 

responsibility the corporate resolution is a legal document authorizing employees as many levels 

within an organization.  

 

Delegated representatives – who are they? 

Delegated representatives are employees of the nonprofit who are assigned tasks by an authority 

officer outside of a corporate resolution.  This employee is typically a staff member, junior 

accountant or other role that performs the day-to-day tasks of administration.  A delegation 

authority letter is on the letterhead of the nonprofit stating the account names, account numbers, 

employee names and roles.  The letter would include a description of the day-to-day activities 

and signed by the authority officer of record.     
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UNDERSTANDING EACH OTHER: 
BASICS OF POWERS OF ATTORNEY 

H. Amos Goodall Jr. 

This material deals with techniques for using Powers of Attorney (POAs) in dealing 

with financial institutions. As such, its discussion of substantive POA law is limited to this 

purview. It is based primarily on Pennsylvania law,1  but references are made, where 

possible, to the Uniform Power of Attorney Act (“Uniform Act”)2. This chapter discusses 

the following topics: 

A. Historical Backdrop 

B. Execution Requirements and Notices 

C. Specific Powers Under Pennsylvania Law (“Hot Powers”) 

a. Power to engage in stock, bond and other securities transactions 

b. Power to engage in banking and financial transactions 

c. Power to create to change rights of survivorship 

d. Power to create or change a beneficiary designation. 

D. Capacity to Execute a Power of Attorney and Undue Influence 

E. Duties of Agent 

F. Enforcement 

a. Proof of continuance of powers of attorney by affidavit 

b. Opinion of Counsel whether agent is acting within scope of authority 

c. Process for Acceptance and Sanctions for Non-Acceptance 

G. Banking Laws That Impact Fiduciary Activities Banking Laws That Impact 
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Fiduciary Activities3 

 

A. Historical Backdrop 

1. Law of Agency 

The concept of agency dates to the twelfth century A.D. in both common law and 

Roman law.  In the 17th, 18th, and 19th centuries the law of agency became more fully 

developed to facilitate trade all over the world. Agents in foreign ports were the lifeblood of 

trade. This change was necessary for merchants such as the Dutch East India Company due 

to the great distance between commercial centers and the 

slow means of communication. 

Some legal scholars say that Agency is a branch of contract law. Others say it is a 

fiduciary relationship. The esteemed scholar Justice Oliver Wendell Holmes, Jr. said that 

“there is no adequate and complete explanation of the modern law [of agency], except by 

the 

 

1The author has revised and supplemented material originally developed for the Pennsylvania Bar Institute 

by Patti S. Spencer, Esquire Spencer Law Firm Lancaster, Pennsylvania. 

2 National Conference of Commissioners on Uniform State Laws (2020). 

https://www.uniformlaws.org/HigherLogic/System/DownloadDocumentFile.ashx?DocumentFileKey=035bcb2c - 

b21c-e96d-f80f-5bfa14c2d604&forceDialog=0 (last visited Sept. 14, 2022). 

3This material is adapted, with permission, from materials originally prepared by Scott S. Small, J.D., Senior Vice 

President Senior Regional Fiduciary Manager, Wells Fargo, N.A. Neither Mr. Small’s materials nor this adaptation 

represents any representation of the opinions and views of Mr. Small’s employer, Wells Fargo, N.A.

http://www.uniformlaws.org/HigherLogic/System/DownloadDocumentFile.ashx?DocumentFileKey=035bcb2c-
http://www.uniformlaws.org/HigherLogic/System/DownloadDocumentFile.ashx?DocumentFileKey=035bcb2c-
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survival in practice of rules which lost their first meaning.”4 

There are three main elements of Agency Law: 

a. The relationship (whether by contract or fiduciary) is created between 

the principal  and agent. 

b. The agent is not personally liable for contracts made in the name of the 

principal. 

c. The principal is liable  for contracts made by his duly authorized agent. 

 

It is from this commercial usage that our modern personal power of 

attorney derives. 

 

2. Definitions 

a. The Principal is the person who is represented. The principal is sometimes 

referred to as the Grantor. 

b. The Agent is the person who represents the principal. The agent is sometimes 

called an Attorney or an Attorney-in-Fact. 

c. The Third Party is the person or entity sought to accept the 

authority of the Agent to perform acts as if the Agent were 

the Principal. 

d. A Power of Attorney is the document which creates 

the principal/agent relationship. 

 

3. Durable Power of Attorney 
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At common law, a power of attorney becomes ineffective when the grantor dies or 

becomes incapacitated. In the United States all states have adopted legislation which permits a 

principal  to state in the document that the power is “durable,” that is, unless otherwise 

provided, it lasts, and is in full force and effect even if the principal is incapacitated. This 

provision has made the power of attorney vitally important for estate planning in anticipation 

of incapacity. 

 

In Pennsylvania, a power of attorney is now presumed to be durable barring contrary 

language in the document.5 

 

Uniform Durable Power of Attorney Act was first promulgated by the National 

Commission on Uniform State Laws (NCUSL) in 1979. The latest edition is found 

here: 

https://www.uniformlaws.org/HigherLogic/System/DownloadDocumentFile.ashx?Do

c umentFileKey=035bcb2c-b21c-e96d-f80f-5bfa14c2d604&forceDialog=0 

 

(1) Alternatives, such as guardianship and conservatorship, are costly and cumbersome. 

(2) Advances in medical technology and the aging of the population 

(3) Inter-vivos trusts are confusing and complicated 

 
 

4 Holmes, The Common Law (1881) 232. 

5 20 Pa.C.S. §5601.1 (powers of attorney presumed durable). Uniform Act Sec. 104 Nevertheless the Committee 
on Redundancy Committee sometimes suggests that powers be described as “durable” in order to avoid 
questions. 

http://www.uniformlaws.org/HigherLogic/System/DownloadDocumentFile.ashx?Doc
http://www.uniformlaws.org/HigherLogic/System/DownloadDocumentFile.ashx?Doc
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Important considerations: Protection for client and Third Party and POA not to 
become a tool for elder abuse.6 

 
B. Execution Requirements and Notices 

 
1. Execution 

 

It is axiomatic that a POA must be in writing.7 

 

In Pennsylvania, a POA must be dated and executed in some way by the Principal. 

Classically, the Principal executes it by signing his or her name or by placing his or her 

mark on it. It can also be signed by another individual on behalf of the Principal at the 

direction of the Principal if the Principal is unable to sign but directs the other to do so.8 

 

Historically, if executed by mark or by another, there needed to be two witnesses in 

addition to the amanuensis. 

 

Now there need to be two independent witnesses and a notary.9 Note, there is a 

process for an attorney who is not the amanuensis or one of the witnesses to take the 

acknowledgment on behalf of a notary.10 

 

Under the Uniform Act, A power of attorney must be signed by the principal or in 

the principal’s conscious presence by another individual directed by the principal to sign the 

principal’s name on the power of attorney. A signature on a power of attorney is presumed 

to be genuine if the principal acknowledges the signature before a notary public or other 

individual authorized by law to take acknowledgments. 11 
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2. Pennsylvania Statutory Requirements for a Power of Attorney 

 

a. Notice - first page (see Uniform Act Sect. 301): 

 

Section 20 Pa.C.S. 5601(c) requires a notice to be printed in all capital letters at 

the beginning of the document. It is a stern warning. It alerts the principal that broad 

powers are about to be given to an agent without need of previous notice to the principal.  

It states that the agent may continue to act even after the principal becomes incompetent 

unless the document states otherwise. It recommends asking an attorney of the principal’s  

choosing if the principal has any questions. It requires the principal to sign below the 

warning to acknowledge the principal has read and understood the warning.  (See In re 

Houck12.) 

 

Failure to include the warning notice renders the document subject to attack.  In In re 

 

6 This paper does not analyze the potential liability of the Agent to the Principal or to Third Parties for acts which 
were not authorized by the Principal. 

7 There may be instances where an agency is created by estoppel, by ratification or by operation of law, but 
these are outside the purview of this presentation. 

8 20 Pa.C.S. 5601(b)(1) 

9 20 Pa.C.S. 5601(b)(2) and (3). 

10 Needless to say, it was very difficult to get everyone together during the lockdown period of the Public 
Health Emergency to have powers of attorney signed. It gives some idea of the importance of this instrument 
that a Will need only be in writing and signed by the Testator.  20 Pa.C.S. 2502. 

11 Uniform Act Sect 105. 

12 In re Estate of Houck, 2010 Phila. Ct. Com. Pl. LEXIS 242 
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Nazarok,13 a power of attorney drafted by an attorney in 2004 contained no such warning. The 
court ruled that “because the power of attorney at issue failed to include the notice to principal 
set forth in 20 Pa.C.S. §501(c), respondent had the burden of demonstrating that her exercise 
of the power of attorney was proper, which she failed to sustain.” 

 
b. Affidavit of Agent (See Uniform Act Sect. 302): 

 
The statute requires that this also contain specific language “An agent shall have no 

authority to act as agent under the power of attorney unless the agent has first executed and 
affixed to the power of attorney an acknowledgment” in substantially the form provided in 
that section.14 Such an oath of agent was not included in the document drafted in Nazarok15. 
Also see In re Houck16. 

 
C. Specific Powers (“Hot Powers”) 

 
Certain powers are required to be set forth in detail and with precise language. These 

powers are specifically enumerated in the statute (see Also Uniform Act Sec. 201 et seq.).17 In 

Pennsylvania, these are sometimes called “hot powers”. Although 20 Pa. C.S.A. §5602 

originally listed a number of powers that could be included in a power of attorney with general 

language, later legislation withdrew the general authority of this section for certain powers and 

required specificity. They are listed here for convenience, since if they are not specifically 

addressed in a POA, the Third Party can conclude that the Agent is not authorized to perform 

them. 

 

a. Intervivos trust changes.  The power to create or change an intervivos trust 

 

b. Gifts 

 

(1) Limited gifts: 20 Pa.C.S. 5602 lists powers granted by reference to that section, 

and the first power is the power to make limited gifts. 
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(2) Section 5601.4(d) discusses making of gifts in detail. Limited gifts are those that 

are equal to or less than the amount of the annual gift tax exclusion amount defined 

in section 2503(b) of the Internal Revenue Code (IRC). 

 

(3) The agent may consent to gift-splitting under section 2513(a) of the IRC with the 

principal’s  spouse to the principal’s  issue or spouse of the principal’s  issue, 

provided that the principal’s exclusion amount to any donee is not exceeded for the 

year. 

 

c. Beneficiary Designations 

 

(1) Although power to transact in insurance and retirement plan matters may be 

addressed in general language, the power to change beneficiary designations 

is 

 
 

13 In re Nazarok, 2008 Phila. Ct. Com. Pl. LEXIS 308 

14 20 Pa.C.S. 5601(d). 

15In re Nazarok, op. cit. 

16 In re Estate of Houck, 2010 Phila. Ct. Com. Pl. LEXIS 242 

17 20 PA C.S. 5601.4. 
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specifically withheld unless the drafter complies with the “hot power” 
requirements.  18 

 
(2) Vine v. Commonwealth of PA State Employees Retirement Board 9 A.3d 1150, 9 

A.3d 1150, 2010 Pa. LEXIS 2912 (Pa. 2010). The essential holding of this case is 
that purportedly authorized by a power of attorney signed by a principal who was 
incapacitated when signing would be a nullity and that transaction undertaken by 
a purported agent would be invalid and could be nullified. She regained 
comprehension and discovered during divorce proceedings what her husband had 
done as agent and petitioned to have it changed. The Court applied its 
interpretation of the language of the then-applicable statute and found a third 
party who accepted a power of attorney that turned out to have been executed by 
an incapacitated principal would not be protected from liability for relying on the 
power.19 She later regained capacity and attacked the transaction authorized by 
the agent. Institutions have taken this to mean that in order to protect themselves, 
unless they were satisfied that the principal had capacity, they could decline to 
honor an agent’s instructions.  The legislature, by statute, has remedied this trap. 

 
d. Delegate POA authority. Unless the instrument specifically authorizes the agent to 

delegate some authority of the agent to a third party, then the duties are non-
delegable.20 

 
e. Waiver or disclaimer of rights. Unless the principal has specifically authorized the 

agent to waive annuity rights, to waive retirement plan rights or to disclaim property, 
theagent is not authorized to do so by general language in the instrument.21 

 
f. Exercise of fiduciary powers. A principal may possess fiduciary powers. If these are 

delegable (a matter not addressed in this section of the PEF Code), the power to exercise 
them on behalf of the principal is not authorized by general language in the instrument 
but must  be specifically set out.22 

 
g. Electronic communications and digital assets. To the extent the principal has the 

ability to permit access to his or her digital property, the agent’s power to exercise this 
must be conferred by specific language.23 

 
3. Spousal Election Against the Will 

(1) In re Estate of Reifsneider, 610 A.2d 958 (Pa. 1992) Appellant daughters, acting 
pursuant to the power of attorney given by their mother, filed a notice of 
spousal election to take against the decedent husband's will, and sought 
approval of the petition under 20 Pa. Cons. Stat. § 5603(d). The decedent's 
estate filed a petition to 

 

18 20 Pa.C.S. A. §§5603(p) (power to engage in insurance and annuity transactions) and (q) (power to engage 
in retirement plan transactions). 

19 A cynical observer might wonder whether the result was influenced by identity of the third party—the 
Pennsylvania State Employees Retirement System, to which the judges themselves belong. (See: 
https://www.pacourts.us/judicial-administration/human-resources/benefits).   In previous cases, such as Estate 
of McGovern v. Commonwealth,  512 Pa. 377, 517 A.2d 523, 1986 Pa. LEXIS 893, the Court has rendered 

http://www.pacourts.us/judicial-administration/human-resources/benefits)
http://www.pacourts.us/judicial-administration/human-resources/benefits)


27  

decisions that seem strained at best. McGovern, for example, resulted in a significant windfall for the 
retirement agency. 

20 20 PA.C.S. §5601.4(a)(5) (delegate authority granted under power of attorney). 

21 20 Pa.C.S. §§5601.4(a) (6) (annuities including retirement plans) and (8) (disclaim property). 

22 20 Pa.C.S. §5601.4(a)(7) (exercise fiduciary powers). 

23 20 Pa.C.S. §5601.4(a)(9) (access electronic communications and digital assets). 
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strike the election to take against the will. The Superior Court affirmed the trial 
court's dismissal of the action as not being timely filed and as not authorized by the 
power of attorney under which the election was filed. On appeal, the court reversed 
the judgment and remanded for further proceedings. The court examined the general 
language of the power or attorney, and relied on principles  of common law, in 
holding that the claiming of an elective share was within the class of activities that 
appellants were authorized to perform. The court further held that appellants' notice 
of election was timely filed. 

 
(2) In re Estate of Houck, 2010 Phila. Ct. Com. Pl. (June 30, 2010) Edna Houck was 

a patient in a nursing home. In 2002 she named an administrative assistant, Ms. 
Walker, as her agent in a POA. The POA had no warning at the beginning nor 
any oath of agent at the end. In 2003 Ms. Houck signed a valid will naming four 
beneficiaries of the residue and naming Ms. Walker as Executrix. Ms. Houck died 
in February of 2005 and letters of administration were granted to Ms. Walker. In 
September 2008, Ms. Walker filed a First and Final Account. In November 2008, 
Mr. Brennan, one of the beneficiaries and Ms. Houck’s former accountant, filed 
objections.  He claimed  that $220,122.17 was missing  and he filed for his 
attorney and accountant costs in discovering the shortage. Ms. Walker appeared 
pro se at the hearing because her counsel refused to continue to represent her. 

 
The court found that the POA was null and void due to the missing warning 
and oath of agent. “The document lacked notice, signed by the principal, as 
required by 20 PACS § 5601 (c). The document also lacked an 
Acknowledgment executed by Ms. Walker, as agent, which is required by 20 
PACS § 5601(d). Therefore, Ms. Walker had no authority to act as Agent 
and all of her actions taken in that regard are  invalid.”24 

 
Ms. Walker was surcharged the $220,122.17 plus Mr. Brennan’s $41,727.83 
legal fees. Mr. Brennan was named to replace Ms. Walker as Executor. Mr. 
Brennan was granted leave to sue the nursing home for allowing an employee 
to enter into a fiduciary relationship with a resident. 

 
D. Capacity to Execute Power of Attorney and Undue Influence 

 
A signed document gives rise to the presumption that it accurately expresses the state of 

mind of the signing party.25 To rebut this presumption, the challenger must present evidence of 

mental incompetency which is clear, precise and convincing.26 Where mental capacity to 

execute an instrument is at issue, the real question is the condition of the person at the very  

time he executed the instrument in question.27 A person's mental capacity is best determined by 

his spoken words and his conduct, and the testimony of persons who observed such conduct 
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on the date in question outranks testimony as to observations made prior to and subsequent to 

that date. Id. Mere mental weakness, if it does not amount to inability to comprehend the 

contract, and is unaccompanied by evidence of imposition or undue influence, is insufficient to 

set aside 

 
 

24 In re Estate of Houck, 2010 Phila. Ct. Com. Pl. LEXIS 242, 10 . 

25 Estate of McGovern v. Com. State Employees' Ret. Bd., 512 Pa. 377, 517 A.2d 523, 526 (1986). 

26 Id.; Cardinal v. Kindred Healthcare, Inc., 2017 PA Super 19, 155 A.3d 46, 50 (Pa. Super., 2017) 

27Id. 
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a contract. 28Further, the burden of proving lack of capacity or undue influence rests upon 
the person asserting the same. 29 

 
“Capacity has been compared to a light with a dimmer switch, rather than an 
on- off switch. More light may be needed for some purposes than others. 
Similarly, an individual may have enough capacity to make some legal 
decisions while lacking capacity to make others.”30 

 
There is not general agreement on what capacity must exist to execute a POA.31 

One view is that the POA is an agency contract and therefore the capacity required is the 
capacity to contract. Others argue for a lesser capacity, approaching the capacity to make a 
will which is known to be a low standard. Pennsylvania’s Probate, Estates and Fiduciaries 
Code is silent on the issue. 

 
In Pennsylvania, one of the seminal cases is from a well-regarded jurist in a trial 

court, The Honorable Stanley R. Ott of the Orphans’ Court of Montgomery County who 
articulated the dilemma confronting the practitioner seeking to determine and understand 
the mental capacity required for the valid execution of a Power of Attorney: 

 
“I have done exhaustive research in an attempt to determine to what extent appellate 
caselaw has identified a precise standard for determining the validity, i.e., the requisite 
capacity to sign a valid Power of Attorney. I suspect counsel has done that as well. And 
there is none.”32 

 
Judge Ott went on to rule that a person has a capacity to execute a power of attorney 

if he understands (1) the nature of the authority given to the agent, (2) what assets would be 
subject to the power, and (3) the plain language of the notice provision required by Pa. C.S. 
§5601 (c).33 Although this is a lower Court case, Judge Ott’s opinion has been relied on in 
a number of other Orphans Courts.34 Note: a diagnosis of dementia is not necessarily 
dispositive on the question of capacity.35 

 
Undue influence is almost always pled as an alternate ground for relief when 

someone seeks to attack a POA. 
 

(1) A POA that appears to be properly executed is presumptively valid. To establish that 
a power of attorney was the result of undue influence, a petitioner must present clear 
and convincing evidence that at the time the POA was executed a confidential 
relationship existed between the Principal and the Agent, that the Principal had a 
weakened intellect when he or she executed the POA, and that the agent substantially 
benefitted by virtue of the POA Once this is established, the burden shifts to a 
proponent of the power of 

 

28 Cardinal v. Kindred Healthcare, Inc., 2017 PA Super 19, 155 A.3d 46, 50 (Pa. Super., 2017). 

29 Kees v. Green, 75 A.2d 602, 605, 365 Pa. 368, 375 (Pa. 1950). 

30 Marshall, Jeffrey A. “Power of Attorney - Key Issues For Elder Care Planning” 

Pennsylvania Law Quarterly October 2003, p. 161 
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31 Ibid. 

32 Robinson, Incapacitated Person, 28 Fiduc. Rep. 2d 65 (O.C. Montg. 2008) at 8 

33 Robinson, Incapacitated Person, 28 Fiduc. Rep. 2d 65 (O.C. Montg. 2008) at 82 

34 Bosley Estate, 1 Fiduc. Rep. 3d 186 (O.C. York 2010 ); In re DiStefano, 2009 Phila. Ct. Com. Pl. LEXIS 235 ; 
DeHaas Estate, 1 Fiduc. Rep. 3d 225 (O.C. Chester 2011). 

35 Govett, Incapacitated Person, 23 Fiduc. Rep. 2d 287 (O.C. Chester 2003). 
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attorney to disprove undue influence.36 

 
A confidential relationship exists for the purpose of evaluating undue influence 
whenever the circumstances make it certain the parties do not deal on equal terms, but, 
on one side, there is an overmastering influence, or, on the other, weakness dependence 
or trust, justifiably reposed for in both situations an unfair advantage is possible. 

 
Weakened intellect for the purposes of establishing a prima  facie case of undue 
influence does not have to constitute mental incapacity. Weakened mentality as 
relevant to undue influence need not amount to testamentary incapacity.37 

 
E. Agent’s Duties 

 

(1) Hot Powers. The language governing two of the hot powers—gifting and disclaiming 

requires the agent to make an investigation into the principal’s objectives if actually 

known or into various factors, including among others the value and nature of the 

principal’s property and gift-making history.38 Moreover, every agent pledges that every 

act will be in accordance with the principal’s reasonable expectations if known or, if 

unknown, in the principal’s best interests.39 

 

(2) Fiduciary duty 

a. As set forth in PEF Code §5601.3 (See Uniform Act Sec 114) the 

agent’s fiduciary duties generally are: 

i. Act in accordance with the principal’s reasonable expectations if 

known or otherwise in the principal’s  best interests. 

ii. Act in good faith (defined as honesty in fact)40 

iii. Act only within the agent’s scope of authority. 

 

(3) More specifically, the agent must 
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a. Act loyally  for the principal’s benefit, 

b. Keep separate the assets of the principal from those of the agent41, 

c. Act to as to not create a conflict of interest 

d. Exercise the care, competence and diligence ordinarily exercised by agents in 

similar circumstances, 

e. Keep a full and accurate record of all actions, receipts and 

disbursements on behalf of the principal. 

 

F. Enforcement 

 

Clearly, financial institutions consider that they have a fiduciary duty to their customer- 

depositors with respect to assets entrusted to the institution. If a financial institution relies on an 

improper instrument like a defective power of attorney and delivers property to someone 

 

36 In re Schell, 17 Fid. Rep. 2d 215, 218 (Juniata County 1995). 

37 In re Nazarok, 2008 Phila.Ct. Comn. Pl. LEXIS 308 (O.C. Phila. Co. 2008). 

38 20 Pa.C.S. §§5601.4 (d) (gifts) and (d.1) (disclaimers). 

39 20 Pa.C.S. §5601(d) (agent’s acknowledgment). 

40 20 Pa.C.S. §5601(f) (definitions). 

 
41 Unless the agent is the principal’s spouse or the funds were already comingled when the agent was appointed 

or were comingled by the principal 
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masquerading as an authorized agent, the institution may have breached a duty to the 
customer- depositor. 

 
The tension is between a purported agent who wishes to act on behalf of the principal, 

and a financial officers worry that the agent is not actually and properly authorized to take 

the action proposed. 

 

However, financial institutions are not in a position to investigate the validity of a 

document presented for their action. In Vine v. SERS Board (9 A3d 1150) 2010, the 

Pennsylvania Supreme Court held that a third party that relies on a power of attorney would 

not be immune from liability if the power of attorney were not valid. After the Vine case, the 

Legislature revised the POA statute to address this conundrum. 

 

First, for all individual business powers of attorney,42 there are formal notice 

requirements. If the principal has not ascribed in writing to a statutory notice, then the agent’s 

action is presumptively not authorized, and the agent must prove that the exercise is proper. 

43If the agent has not executed an acknowledgment in the form required  by the statute, then 

the agent has no authority to act under the instrument at all.44 

 

Second, any third party acting in good faith who is offered a power of attorney that 

appears to be actually and duly executed may accept the same without liability.45 

 

Moreover, the same protection applies to a person who in good faith accepts a POA 

that—unknown to the third party—is void, invalid or has been terminated (or the agency has 

been voided invalidated or terminated)—is immune. Moreover, the same good faith applies 
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to acceptance of an agent’s warrant of authority.46 Note that the agent’s actual authority to 

act in good faith under the POA continues notwithstanding the death of the principal, if the 

agent acts without actual knowledge of the principal’s death.47 Even a non-durable POA 

survives the disability of incapacity of the principal absent the same notice.48 

 

Any third party, including a financial institution is permitted to request 

additional information to verify the bona fides of the agent’s proposed action. The third 

party is given seven business days after presentation of a POA to request this 

information.49 

 

The third party is permitted to request: 

(1) An agent’s certification under penalty of perjury of any factual matter 

concerning the principal, agent or power of attorney or an affidavit under section 

5606 (relating to proof of continuance of powers of attorney by affidavit). 

 

42 Health care and mental health care POAs are excepted fr om this requirement 20 Pa.C.S. §5601(e.2) as 
are certain commercial POAs. 20 Pa.C.S. §5601(e.1). 

43 20 Pa.C.S. §5601 (c). Incidentally the statute requires the principal to execute “the following notice in 
capital letters”. In the statute itself, the word “notice” is in capital letters, but the balance of the notice is in 
regular upper/lower case type as grammatically appropriate. In the editing author’s view, the legislature was 
requiring the work “notice” to be in capital letters with the rest of the notice in more readable format. Most all 
financial institutions, however, disagree. 

44 20 Pa.C.S. §5601(d). 

45 20 Pa.C.S. §5608 (c). 

46 20 Pa.C.S.. §5608(d). 

47 20 Pa.C.S.§5605(a). 

48 20 Pa.C.S.§5605(b). 

49 20 PAC.S. §5608.1(a). 
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(2) An English translation of the power of attorney, if the power of attorney contains, 
in whole or in part, language other than English. 

(3) An opinion of counsel relating to whether the agent is acting within the scope of the 
authority granted by the power of attorney, if the person making the request 
provides in a writing or other record the reason for the request.50 

The Uniform Act allows five business days.51 
 

Upon receipt of the requested information, the third party is permitted to rely on the 
certification, affidavit, translation or opinion of counsel without further investigation.52 

 
Having requested this information, the third party has five days from its receipt 

to accept validity of the POA and of the agent’s proposed action, 53 unless the 
information provided provides a “substantial basis for making a further request under 
5606 [agent’s affidavit] or 5608(e) [opinion of counsel, inter alia).” 54 

 
Incidentally, the Pennsylvania statute specifically provides that: “A person may not 

require an additional or different form of power of attorney for authority granted in the 
power of attorney presented.” 55  The Uniform Act does as well.56 

 
There are several provisions excusing compliance by the third party, including the third 

party’s: 
a. actual knowledge of the termination of the power of attorney,57 

b. good faith belief that the POA is invalid or the action not authorized whether or 
not there is an affidavit or opinion of counsel,58  or 

c. report of elder abuse or knowledge of an existing abuse investigation.59 

 
In addition, if the action is not authorized to be performed by the principal, then it is 

not authorized by the agent.60 Moreover, if the POA form is improper on its face61 or the action 
is consistent with another law or regulation,62  then the third party is excused from compliance. 

 
Absent these exceptions, the law imposes sanctions on a third party including a 

financial institution. “A person who refuses, in violation of this section, to accept a power 
of attorney shall  be subject to: 

(1) Civil liability  for pecuniary harm to the economic interests of the principal proximately 
 

50 20 Pa.C.S. § 5608(e). See Uniform Act Section 119. 

51 Uniform Act Section 120 (Alternative “A” (any power of attorney) and “B” (statutory form of power of 

attorney). 

52 20 Pa.C.S. § 5608(e). Note that this exoneration does not validate a forged instrument conveying real 
property, provide that recording a forged instrument constitutes notice of the conveyance of an interest in real 
estate, nor limit the liability of an insurer, indemnitor or guarantor. 20 Pa.C.S.§5608(h). 

53 20 PA C.S.A. §5608.1(a)(2) 

54 20 PA C.S.A. §5608.1(a)(2). 

55 20 Pa.C.S. § 5608.1(a)(3). 
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56 Uniform Act Section 120 (Alternative “A” (any power of attorney) and “B” (statutory form of power of 

attorney). 

57 20 PA.C.S.§5608.1(b)(4). 

58 20 PA.C.S.§5608.1(b)(6). 

59 20 PA.C.S.§§5608.1(b)(7) and (8). 

60 20 PA.C.S.§5608.1(b)(1) 

61 20 PA.C.S.§5608.1(b)(2) 

62 20 PA.C.S.§5608.1(b)(3). 
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caused by the person’s refusal to comply with the instructions of the agent 
designated in the power of attorney. 

(2) A court order mandating acceptance of the power of attorney.63 

 
H. Banking Laws That Impact Fiduciary Activities Banking Laws 

That Impact Fiduciary Activities 
 

1.   Customer Privacy and Exceptions 

Customers of banks possess a common law expectation of privacy. McGuire v. 

Schubert, 722 A.2d 1087, 1091 (Pa. Super. 1998) ("We find that the duty on a bank and 

its employees to keep a customer's bank account information confidential, which has 

long been recognized by the above-mentioned jurisdictions, is present as an implied 

contractual duty under Pennsylvania common law, as well."). In its decision in 

McGuire, the Superior Court panel quoted at length from an opinion issued by the 

Supreme Court of Idaho64: 

 

All agree that a bank should protect its business records from the prying eyes of 

the public, moved by curiosity or malice. No one questions its right to protect its 

fiduciary relationship with its customers, which, in sound banking practice, as a matter 

of common knowledge, is done everywhere. 

 

To give such information to third persons or to the public at the instance of the 

customer or depositor is certainly not beyond the scope of banking powers. It is a 

different matter, however, when such information is sought from the bank without the 

consent of the depositor or customer of the bank. Indeed, it is an implied term of the 

contract between the banker and his customer that the banker will not divulge to third 

persons, without the consent of the customer, express or implied, either the state of the 
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customer's account or any of his transactions with the bank, or any information relating 

to the customer acquired through the keeping of his account. 

 

It is inconceivable that a bank would at any time consider itself at liberty to disclose 

the intimate details of its depositors' accounts. Inviolate secrecy is one of the inherent and 

fundamental precepts of the relationship of the bank and its customers or depositors.65 

 

Federal banking law also requires financial institutions to issue privacy notices informing 

consumers and customers that the bank is prohibited from disclosing nonpublic personal 

information to third parties.66 

 

Both fiduciary and financial institutions have long possessed a heightened 

sensitivity to regulatory criticism and/or litigation for disclosing confidential banking 

records to third parties 

 
63 20 Pa.C.S. § 5608.1 (c). 

64 McGuire, id. at 1290-91 (quoting Peterson v. Idaho First Nat. Bank, 367 P.2d 284, 290 (Idaho 1961). 

65 See Commonwealth v. Delohn, 403 A.2d 1203, 1290 (Pa. 1979) (customer's disclosure of information to 
bank for limited purpose of facilitating conduct of financial affairs did not waive an expectation of privacy 
with regard to further exposure to government searches and seizures; bank customer furnished information to 
bank "upon reasonable assumption that information [would] remain confidential"); cf. Pennsylvania State 
Education Association v. Commonwealth, 148 A.3d 142, 158 (Pa. 2016) (public employees have a 
constitutional right to privacy in their home addresses under Article 1, Section 1 of the Pennsylvania 
Constitution; individuals have a right to "informational privacy'' which may not be violated unless this right is 
outweighed by a public interest favoring disclosure). 

66 Financial Services Modernization Act of 1999 (a/k/a "Gramm Leach Bliley''), 15 U.S.C. §§ 6801 -09 
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or taking actions contrary to a fiduciary capacity. Legislatively, Pennsylvania adopted the 
Uniform Fiduciaries Act in 1923.67 Intended to protect banks,68 the Uniform Fiduciaries Act 
also dictates circumstances in which a bank may be liable for a fiduciary's breach of duties.6 
One of the defenses to bank liability is "good faith". One of the ways a bank avoids a claim of 
bad faith is by knowing their customer. Accordingly, verifying a customer's identity has 
become a primary tenet of banking due diligence, both before and during a client's tenure as a 
customer of the bank. The current hallmark of KYC, or "Know Your Customer", in the 
banking world stems first from the Bank Secrecy Act of 1970,7 as most notably amended and 
enhanced by the Uniting and Strengthening America by Providing Appropriate Tools Required 
to Intercept and Obstruct Terrorism  Act of 2001 (USA PATRIOT Act).69 

 

Every fiduciary and financial institution is required to implement a written customer 

identification program (CIP). The CIP must include risk-based procedures for verifying the 

identity of each customer to the extent reasonable and practicable, INCLUDING The 

customer's identification number, which shall be .... for a U.S. person, a taxpayer 

identification number;70 and Documentation for verifying the identity of the customer - "For a 

person other than an individual (such as a corporation, partnership, or trust), documents may 

include those showing the legal existence of the entity, such as certified articles of 

incorporation, an unexpired government-issued business license, a partnership agreement, or a 

trust instrument".71 

 

Fiduciary and financial institutions have become hyper-vigilant about obtaining the 

correct taxpayer identification numbers for trust accounts, estate accounts and accounts with a 

power of attorney. Fiduciary and financial institutions insist  on obtaining documentary 

evidence of the existence of trusts and estates and the authority of agents. Every fiduciary and 

financial institution has adopted written customer identification programs to which they 

strictly adhere. Fiduciary and financial institutions frequently insist on checks payable to 

fiduciaries, as such, to be deposited into "like titled" accounts. Those institutions will want 

assurance that a fiduciary has the authority under the applicable instrument (will, trust 
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instrument, power of attorney) to take the subject banking action (deposits, execution of loan 

documents, account titling). 

 
 

67 Uniform Fiduciaries Act (UFA), P.L. 468 (May 31, 1923), codified in Pennsylvania at 7 P.S. §§ 6351 et seq. 

68 Prior to the UFA, a bank could be found liable to a principal in common law negligence if the bank 
negligently assisted a fiduciary in misappropriation of funds. Some courts went so far as to charge banks with 
constructive notice of fiduciary misconduct. The result burdened banks with the duty of seeing that fiduciary fu 
nds were properly applied. As banking grew as a business and banks began to process more and more 
transactions, commentators began to question whether it was wise policy to place the duty of monitoring 
fiduciary accounts for wrongdoing on the bank's shoulders. Adoption of the UFA recognized the economic 
importance of allowing banks to efficiently process a high volume of transactions. Koss Corp. v. Park Bank, 922 
N.W.2d 20, 28 -29 (Wis. 2019), affg 907 N.W.2d 447 (Wis. App. 2017). 

69 Pub. L. 107-56 (Oct. 26, 2001) (passed in the wake of the September 11 attacks). Title Ill of the USA 
PATRIOT Act is entitled "International Money Laundering Abatement and Financial Anti-Terrorism Act of 
2001", Subtitle B of which largely modified the Bank Secrecy Act by imposing new requirements for financial 
institutions to report suspicious transactions. 31 U.S.C. § 5318. The minimum requirements under the section 
require financial institutions to establish procedures to take reasonable and practicable measures to verify the 
identity of those including name, address, and other identifying information; and to consult lists of known or 
suspected terrorists or applying for an account with the institution; maintain records of the information used to 
verify a person's identity, terrorist organizations, provided to the financial institution by any government agency, 
to determine whether a person seeking to open an account appears on any such list (commonly known as the 
"OFAC list"). Id. 70 Id.§ 1020.220 (a)(2)(i)(B); see FFIEC Manual at 3. 

71 Id.§ 1020.220 (a)(2)(ii)(A)(2); see FFIEC Manual at 4. 
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For powers of attorney, requests for documentation made by banks and 

fiduciary institutions frequently include: 

• A copy of the power of attorney. Banks used to insist upon production of an 

original counterpart of the subject power of attorney, which gave rise to 

confusion, delay and frustration in conducting transactions. Effective January 1, 

2015, a photocopy or electronically transmitted copy of an originally executed 

power of attorney "has the same effect as the original"  except for purposes of 

filing or recordation.72 

• CIP information for BOTH the agent and the principal. 

• An affidavit by agent as to continuance of powers may be sought. The request for 

such an affidavit must be made by the bank not later than seven (7) business days 

after presentation of the power of attorney for acceptance.73 Upon receipt of the 

requested affidavit, the bank "shall accept the power of attorney not later than five 

(5) business days after receipt" unless the information supplied by the affidavit 

"provides a substantial basis for making a further request". Once received, reliance 

upon the affidavit generally absolves the fiduciary or financial institution from 

liability for acting upon the power of attorney absent actual knowledge. 

• In addition, an opinion of counsel may be sought relating to whether the agent is 

acting within the scope of the authority granted by the power of attorney. Once 

again, the request for such an opinion of counsel must be made by the bank not 

later than seven 

(7) business days after presentation of the power of attorney for acceptance; upon 

receipt of the requested opinion, the bank "shall accept the power of attorney not 
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later than five business days after receipt" unless the information supplied by the 

opinion "provides a substantial basis for making a further request"; and once 

received, reliance upon the opinion of counsel generally absolves the fiduciary or 

financial institution from liability for acting upon the power of attorney absent 

actual knowledge. 

 

Even with these protections intended to exempt financial institutions from liability 

for a good faith refusal to recognize a power of attorney that appears invalid, financial 

institutions remain wary of rejecting a power of attorney too readily, however. Financial 

institutions that refuse to honor acknowledged (notarized or verified) powers of attorney 

can be held liable, including for reasonable attorney's fees and costs incurred in any action 

or proceeding that confirms the validity of the power of attorney or mandates acceptance of 

the power of attorney.74 

 
 
 
 
 
 
 
 
 
 

72 18 20 Pa. C.S.A. § 5602(d) (Act 95, P.L. 855). Two items the bank will examine with strict scrutiny are 
compliance with the statutory Notice to Principal and the statutory Acknowledgment by A gent. Id. § 5601(c), 
(d). 73 Id.§ 5608.l(a)(l). 

74 Odom, Jennifer D. & McDonald, Letitia A., Financial Powers of Attorney: Increased Oversight by States and 

Banks to Prevent Abuse, PROBATE & PROPERTY, Vol. 30, No. 6 (Nov/Dec 2016); see 20 Pa. C.S.A. § 5608.1 
(c) 

{"Civil liability for pecuniary harm to the economic interests of the principal proximately caused by the 
person's refusal to comply with the instructions of the agent designated in the power of attorney")
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75 

PROTECTION OF ELDERLY AND OTHER VULNERABLE CUSTOMERS BY 
FINANCIAL INSTITUTIONS 

 

Please keep in mind that the avowed purpose of all of these inconveniences and 

restrictions is the protection of both the Bank and its customers. Too infrequent is the court 

that is made aware of and able to cease the fraud, waste and abuse that can take place at the 

hands of an unscrupulous agent under a power of attorney.76 Banks don't always succeed in 

catching the fraud either,77 just as agencies for the benefit of the elderly don't always succeed 

in catching the fraud.78 

 

In recent years, efforts are being taken at the federal and state levels to thwart 

fraudsters from taking advantage of fiduciary and financial institutions and their more 

vulnerable clients. In 2018, the Senior Safe Act was passed as Section 303 of the Economic 

Growth, Regulatory Relief, and Consumer Protection Act.79 This provision offers a possible  

safe harbor for banks that report suspected elder financial exploitation to law enforcement or 

adult protective services, as long as certain steps are followed.80 The Act covers only certain 

financial institutions (e.g., depository institutions, investment advisors, broker-dealers), the 

breach in a customer's privacy only may be made by a supervisor, a compliance officer, or 

someone acting in a legal capacity for the bank (including acting as the bank's Bank Secrecy 

Act officer), and that person has to have received training by the bank on identifying the 

common signs of possible elder financial exploitation and how to report it.81  To qualify for the 

immunity, a  report of suspected elder financial exploitation only can be made to qualified 

agencies, which include any state or local agency responsible  for administering adult 
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protective services laws. 

 

The Financial Industry Regulatory Authority (FINRA) has instituted a rule (Rule 2165) 

that allows a member firm (brokerage firms and registered investment advisors) to place a 

temporary hold on either a disbursement or a securities transaction for the period of time 

provided in the Rule when a reasonable belief exists that a customer is being financially 

exploited.82  FINRA recently passed an amendment to Rule 2165 allowing member firms to 

 
 
 
 
 

76 See. In Re Estate of Peter S. Whitby, 8 Fid. Rep. 3d _ (O.C. Montg. 2018)(co-agent/wife under power of 
attorney equally liable to estate of now-deceased principal for funds admittedly stolen by co-agent/husband); see 
also DeAngelo, An Incapacitated Person, 11 Fid. Rep. 3d 181 (O.C. Chester 2021) (court refused to appoint 
agent/son under power of attorney as guardian for his mother due to numerous factors despite his nomination as 
guardian under the power of attorney- neglect and abuse of mother, failure to cooperate in making arrangements 
for her care, more interested in preserving mother's home for himself than in qualifying her for Medicaid 
benefits, and criminal convictions for both assault and murder). 

77Floyd Estate, 10 Fid. Rep. 3d _ (O.C. Phila. 2020)(mortgage voided because mortgagee bank had 

constructive notice of fraud had bank taken reasonable investigative measures related to discrepancies in dates). 

78 In re Berg, An Incapacitated Person. 8 Fid. Rep. 3d _ (O.C. Phila. 2018)(breach of fiduciary duty by guardian 
appointed in nearly 100 cases upon recommendation of local agency). 

79 Pub. Law 115-174 § 303 (May 24, 2018) (Immunity from Suit for Disclosure of Financial Exploitation of Senior 
Citizens). The Act is codified at 12 U.S.C. § 3423. 

80 Id. § 303(a)(2)(B). 

81 Id. § 303(a), (b). 

82 FINRA Reg. Notice 17-11 (eff. Feb. 5, 2018); see Securities Exchange Act Release No. 79964 (Feb. 3, 2017), 
82 FR 10059 (Feb. 9, 2017) (Notice of Filing of Partial Amendment No. 1 and Order Granting Accelerated 
Approval of 
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extend a temporary hold on a disbursement or transaction for an additional 30 business 
days, beyond the current maximum of 25 business days (for a total of 55 business days), if 
the member firm has reported the matter to a state regulator or agency, or a court of 
competent jurisdiction.83 

 
Since 2012, the State of Florida has required officers or employees of banks, savings 

and loan associations or credit unions, as well as trustees and investment advisors, to 

mandatorily report suspected financial exploitation or abuse of vulnerable adults.84 In 2020, 

Florida augmented its protection of vulnerable adults by providing investment advisors with 

the ability to delay a disbursement or transaction of funds or securities from an account 

without liability for up to 25 days under certain circumstances.85 

 

The Commonwealth of Pennsylvania, however, does not yet have a similar law on the 

books. Pennsylvania's Older Adults Protective Services Act4686 allows for permissive 

reporting by persons having reasonable cause to believe that an older adult is in need of 

protective services; the term "person" does not include employees or officers of financial 

institutions or fiduciaries at his time.87  Legislation was introduced last year in Pennsylvania88  

to not only allow reporting of financial exploitation of vulnerable adults by banks, trust 

companies and investment advisors, but also allow those financial and fiduciary institutions to 

put a temporary hold on the disbursement of funds or delayed the execution of transactions 

for 15 days (which can be expanded an additional 25 days).49 That bill currently is under 

review by the Pennsylvania House of Representatives Aging and Older Adult Services 

Committee. 
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File No. SR-FINRA-2016-039). 

83 FINRA Reg. Notice 22-05 (eff. March 5, 2022); see Securities Exchange Act Release No. 94061 (Jan. 25, 
2022), 87 FR 4974 (Jan. 31, 2022) (Notice of Order Approving a Proposed Rule Change to Amend Rule 2165 
(Financial Exploitation of Specified Adults)). 

84 Fla. Stat. § 415.1034. 

85 Fla. Stat.§ 517.34 (eff. July 1, 2020). 

86 35 P.S.§§ 10225.101 et seq. 

87 Employees of financial institutions or fiduciaries have been added to the voluntary reporting provisions of 
Pennsylvania's Older Adults Protective Services Act in Section 3 of House Bill 1681 (June 23, 2021) {proposed 
amendment to 35 Pa. Stat. s. 10225.302{a). 

88 H.B. 1681, Printer's No. 1896 (June 23, 2021) 
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