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Transfer of Resources for Less Than Fair Market Value – 
Transfers to a Trust by an Individual Over Age 65 

Pfoser v. Harpstead, 953 N.W.2d 507 (Minn. Jan. 20, 2021). 

Robert PFOSER, as special administrator of the Estate of David Pfoser, 
Respondent, 

v. 
Jodi HARPSTEAD, Commissioner Minnesota Department of Human 

Services, Appellant, and 
Dakota County Human Services, Respondent Below. 

A19-0853. 

Supreme Court of Minnesota. 

Filed: January 20, 2021. 

Appeal from the Office of Appellate Courts. 

Laurie A. Hanson, Long, Reher, Hanson & Price, P.A., Minneapolis, Minnesota, for 
respondent. 

Keith Ellison, Attorney General, Michael N. Leonard, Assistant Attorney General, 
Saint Paul, Minnesota, for appellant. 

Margaret M. Grathwol, Chestnut Cambronne PA, Minneapolis, Minnesota, for amicus 
curiae Minnesota Chapter of the National Academy of Elder Law Attorneys. 

511*511 Ron M. Landsman, Landsman Law Group, Rockville, Maryland, for amicus 
curiae National Academy of Elder Law Attorneys. 

Brenna M. Galvin, Maser, Amundson & Boggio, P.A., Richfield, Minnesota; and David 
L. Shaltz, Chalgian & Tripp Law Offices, East Lansing, Michigan, for amicus curiae 
Special Needs Alliance. 

510*510 Syllabus by the Court 

A disabled recipient of Medical Assistance for Long-Term Care benefits who is age 
65 or older is not subject to a penalty for transferring assets into a pooled special-
needs trust when he made a satisfactory showing that he intended to receive 
"valuable consideration" under Minnesota Statutes section 256B.0595, subdivision 
4(a)(4) (2020). 

https://scholar.google.com/scholar?scidkt=292332845498393181&as_sdt=2&hl=en
https://scholar.google.com/scholar_case?case=9537013609498601317&hl=en&as_sdt=6&as_vis=1&oi=scholarr#p511
https://scholar.google.com/scholar_case?case=9537013609498601317&hl=en&as_sdt=6&as_vis=1&oi=scholarr#p511
https://scholar.google.com/scholar_case?case=9537013609498601317&hl=en&as_sdt=6&as_vis=1&oi=scholarr#p510
https://scholar.google.com/scholar_case?case=9537013609498601317&hl=en&as_sdt=6&as_vis=1&oi=scholarr#p510
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OPINION 

CHUTICH, Justice. 

This case requires us to decide whether the Commissioner of the Minnesota 
Department of Human Services correctly imposed a transfer penalty on David 
Pfoser, a disabled Medicaid recipient who resided in a long-term care facility, after 
he transferred, at age 65, partial proceeds from the sale of a house into a pooled 
special-needs trust. State and federal law impose a penalty on recipients of Medical 
Assistance for Long-Term Care benefits if they transfer assets for less than fair 
market value. Minn. Stat. § 256B.0595 (2020); 42 U.S.C. § 1396p(c)(1)(A). But no 
penalty may be imposed if the recipient makes a satisfactory showing that he 
"intended to dispose of the assets either at fair market value or for other valuable 
consideration." Minn. Stat. § 256B.0595, subd. 4(a)(4); accord 42 U.S.C. § 
1396p(c)(2)(C)(i). The district court reversed the transfer penalty, ruling that 
Pfoser received adequate compensation. The court of appeals affirmed the district 
court, concluding that the Commissioner's decision was legally erroneous, arbitrary 
and capricious, and unsupported by substantial evidence. Because we conclude that 
Pfoser made a satisfactory showing that he intended to receive valuable 
consideration for his transfer of assets, we now affirm the decision of the court of 
appeals. 

FACTS 

David Pfoser had Parkinson's disease and other mental and physical disabilities.[1] 
Following an injury in 2014, Pfoser moved into a long-term care facility and applied 
for Medical Assistance for Long-Term Care benefits, which is part of Minnesota's 
Medicaid program. Fiduciary Services of Minnesota, Inc., served as Pfoser's guardian 
and conservator.[2] 

In 2016, Pfoser's siblings sold the home that Pfoser had been living in, which had 
been their parents' home, when it was clear that he would not be able to return 
there. Pfoser's share of the proceeds was $28,010. 

In 2017, Pfoser petitioned the district court to transfer the proceeds into a pooled 
special-needs trust operated by the non-profit Lutheran Social Service of Minnesota 
(Lutheran Social Service). A pooled special-needs trust is a trust funded by the 
assets of disabled beneficiaries, with individual sub-accounts, to pay for Medicaid-
ineligible goods and services that will improve the quality of the beneficiaries' lives. 
Ctr. for Special Needs Tr. Admin., Inc. v. Olson, 676 F.3d 688, 695 (8th Cir. 2012). 
"Pooled special needs trusts allow disabled individuals with relatively small 
amounts of money to pool their resources for investment and management 
purposes." Me. Pooled Disability Tr. v. Hamilton, 927 F.3d 52, 54 (1st Cir. 2019). 

https://scholar.google.com/scholar_case?case=9537013609498601317&hl=en&as_sdt=6&as_vis=1&oi=scholarr#%5B1%5D
https://scholar.google.com/scholar_case?case=9537013609498601317&hl=en&as_sdt=6&as_vis=1&oi=scholarr#%5B2%5D
https://scholar.google.com/scholar_case?case=16193236387115049572&hl=en&as_sdt=20000006&as_vis=1
https://scholar.google.com/scholar_case?case=11941303981199302087&hl=en&as_sdt=20000006&as_vis=1
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The district court granted Pfoser's petition for permission to transfer the funds. 
Pfoser and Lutheran Social Service executed 512*512 two agreements, a joinder 
agreement to enroll Pfoser in the trust, and a standard pooled trust agreement 
(Trust Agreement) that contained additional terms and conditions. Pfoser agreed to 
transfer $28,010 into a sub-account of the trust to be administered solely for his 
benefit according to the terms of the Trust Agreement, subject to a $1,000 
enrollment fee and certain other management fees owed to Lutheran Social Service. 

The Trust Agreement named Lutheran Social Service as trustee and required that 
trust assets be "managed, invested, and disbursed to promote the comfort and well-
being of each Beneficiary." All disbursements from the trust were limited to the 
"sole and absolute discretion" of Lutheran Social Service as trustee to make 
distributions as "necessary or advisable to provide for the supplemental care or 
supplemental needs of the beneficiary." Such needs could include medical, dental, 
and diagnostic work; supplemental nursing care; and expenditures for travel or a 
personal care attendant, which are not covered by Medicaid. 

In the Trust Agreement, Pfoser acknowledged that he had no "further interest, rights 
in, or control over" the funds and that Lutheran Social Service had no obligation to 
support him. The trust was irrevocable. Notably, the Trust Agreement also provided 
that up to 90 percent of any funds remaining in the sub-account at the time of 
Pfoser's death must be paid to the State to reimburse the Medical Assistance 
program for the costs paid on behalf of Pfoser. Lutheran Social Service would retain 
the other 10 percent in a charitable trust for the benefit of indigent pooled trust 
beneficiaries who had exhausted the funds in their sub-accounts. By enrolling in the 
trust, Pfoser would be eligible to receive benefits from the charitable trust if he 
exhausted the funds in his sub-account. 

In accordance with the agreements, Pfoser transferred the funds, which were 
credited to his sub-account. He was 65 years old at the time of the transfer. 

Two months later, Dakota County Human Services (Dakota County) notified Pfoser 
that it was investigating whether the establishment of his trust sub-account may 
have been an improper transfer under the statutes governing Medical Assistance for 
Long-Term Care. Under those statutes, a recipient "may not give away, sell, or 
dispose of any asset for less than fair market value. Minn. Stat. § 256B.0595, subd. 
1(a); accord 42 U.S.C. § 1396p(c)(1)(A). But no penalty may be imposed if the 
recipient makes a satisfactory showing that he "intended to dispose of the assets 
either at fair market value or for other valuable consideration." Minn. Stat. § 
256B.0595, subd. 4(a)(4); accord 42 U.S.C. § 1396p(c)(2)(C)(i). Dakota County 
ultimately concluded that Pfoser improperly transferred assets. It assessed a 
transfer penalty of 3.94 months of ineligibility for Medical Assistance for Long-Term 
Care benefits. 

Pfoser appealed the penalty, and a hearing was held before a human services judge. 
Pfoser claimed that he had received fair market value for the transfer in the form of 

https://scholar.google.com/scholar_case?case=9537013609498601317&hl=en&as_sdt=6&as_vis=1&oi=scholarr#p512
https://scholar.google.com/scholar_case?case=9537013609498601317&hl=en&as_sdt=6&as_vis=1&oi=scholarr#p512
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future goods and services that the trust would provide. In support of his position, 
Pfoser submitted copies of the joinder agreement and Trust Agreement. He also 
submitted an affidavit by the director of the pooled trusts operated by Lutheran 
Social Service, which included an assessment of the fair market value of Pfoser's 
sub-account. 

In her affidavit, the director stated that Lutheran Social Service operates two pooled 
trusts containing about 420 subaccounts. The sub-accounts of the trust in which 
Pfoser participated are for clients who are disabled as defined by the Social 513*513 
Security Administration. Although the trust is discretionary, the director attested 
that Lutheran Social Service views its discretion to be limited by contractual and 
fiduciary obligations to pay for items or services for beneficiaries "as long as the 
expenditure promotes the comfort and well-being of the beneficiaries." According to 
the director, denying a reasonable request would be in bad faith and a breach of 
contract. 

The fair-market-value assessment of Pfoser's sub-account estimated that his sub-
account would be depleted in less than 2 years. This assessment reflected specific 
one-time expenditures for expensive items like an adaptive recliner, equipment for 
his wheelchair, and restorative dental work, which are not covered by Medicaid. It 
also budgeted for annual expenses like STEM activity boxes,[3] over-the-counter 
medications not covered by Medical Assistance, wheelchair cushions, household 
goods and personal expenses, and fees for guardian services. The assessment also 
calculated Pfoser's life expectancy at 14.86 years. 

Dakota County did not present any evidence in response to Pfoser's expected 
expenditures and fair-market-value assessment. At the hearing, the county financial 
worker assigned to Pfoser's case testified that, according to the policy of the 
Minnesota Department of Human Services, "the addition to a pool[ed] trust by a 
beneficiary.... after the beneficiary ... reaches age 65 is evaluated as an 
uncompensated transfer." She also testified, "And that's where I stopped with my 
calculation," after determining that Pfoser was age 65 at the time of the transfer. 

The human services judge found in favor of Dakota County. Because Pfoser had 
transferred the cash into an irrevocable trust from which any distributions were 
discretionary, the judge concluded that no "reasonable seller/buyer or objective 
observer" would consider this exchange to be a transfer for fair market value. 
Accordingly, the judge found that Pfoser did not receive "adequate compensation or 
fair market value" at the time the transfer was made. The judge also found that there 
was insufficient evidence of Pfoser's intent to receive fair market value under an 
existing penalty exception. The judge therefore recommended that the 
Commissioner of the Department of Human Services affirm the penalty. The 
Commissioner adopted the recommendation without change. 

https://scholar.google.com/scholar_case?case=9537013609498601317&hl=en&as_sdt=6&as_vis=1&oi=scholarr#p513
https://scholar.google.com/scholar_case?case=9537013609498601317&hl=en&as_sdt=6&as_vis=1&oi=scholarr#p513
https://scholar.google.com/scholar_case?case=9537013609498601317&hl=en&as_sdt=6&as_vis=1&oi=scholarr#%5B3%5D
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Pfoser appealed the agency decision to the district court. The district court reversed, 
concluding that Pfoser received "adequate compensation" in the form of his vested 
equitable interest in the trust assets. 

The Commissioner appealed, and the court of appeals affirmed the district court's 
decision. Pfoser v. Harpstead, 939 N.W.2d 298 (Minn. App. 2020). The court of 
appeals determined that the Commissioner's decision was "legally erroneous, 
arbitrary and capricious, and unsupported by substantial evidence." Id. at 320. 

We granted the Commissioner's petition for review. 

ANALYSIS 

The issue before us is whether the Commissioner properly imposed a 3.94 month 
penalty based on her findings that Pfoser did not receive adequate compensation or 
fair market value when he transferred $28,010 into the pooled special-needs 
514*514 trust and that a penalty exception did not apply.[4] 

Judicial review of a decision by the Commissioner of Human Services is authorized 
by Minnesota Statutes section 256.045 (2020). We may reverse or modify an agency 
decision if the decision is affected by an error of law, is arbitrary and capricious, or 
is unsupported by substantial evidence. Minn. Stat. § 14.69 (2020). Whether 
substantial evidence exists is a question of law. See In re Restorff, 932 N.W.2d 12, 18 
(Minn. 2019). We determine "whether the agency has adequately explained how it 
derived its conclusion and whether that conclusion is reasonable on the basis of the 
record." Minn. Power & Light Co. v. Minn. Pub. Utils. Comm'n, 342 N.W.2d 324, 330 
(Minn. 1983). We examine "the agency's decision independently and need not 
accord any deference to the lower courts' review." Estate of Atkinson v. Minn. Dep't 
of Hum. Servs., 564 N.W.2d 209, 213 (Minn. 1997). 

A. 

This appeal concerns the consequences of Pfoser's transfer of funds into the pooled 
special-needs trust in determining his financial eligibility for Medicaid benefits. We 
begin with an overview of the Medicaid program and the asset-transfer rules. 
Medicaid is "a cooperative federal-state program." In re Schmalz, 945 N.W.2d 46, 50 
(Minn. 2020). Known as Medical Assistance in Minnesota, the program "is designed 
to provide medical assistance to individuals whose income and resources are not 
sufficient to meet the costs of their necessary care and services." Estate of Atkinson, 
564 N.W.2d at 210; see Minn. Stat. §§ 256B.01-.85 (2020). The Minnesota 
Department of Human Services (the Department) provides support for long-term 
care through the Medical Assistance for Long-Term Care program. See Minn. Stat. §§ 
256B.056 (governing eligibility for Medical Assistance, including long-term care 
benefits), .0595 (governing transfers of assets by recipients of long-term care 

https://scholar.google.com/scholar_case?case=3364667074419667863&hl=en&as_sdt=20000006&as_vis=1
https://scholar.google.com/scholar_case?case=9537013609498601317&hl=en&as_sdt=6&as_vis=1&oi=scholarr#p514
https://scholar.google.com/scholar_case?case=9537013609498601317&hl=en&as_sdt=6&as_vis=1&oi=scholarr#p514
https://scholar.google.com/scholar_case?case=9537013609498601317&hl=en&as_sdt=6&as_vis=1&oi=scholarr#%5B4%5D
https://scholar.google.com/scholar_case?case=11484645962205079014&hl=en&as_sdt=20000006&as_vis=1
https://scholar.google.com/scholar_case?case=11484645962205079014&hl=en&as_sdt=20000006&as_vis=1
https://scholar.google.com/scholar_case?case=6389285726572420324&hl=en&as_sdt=20000006&as_vis=1
https://scholar.google.com/scholar_case?case=6389285726572420324&hl=en&as_sdt=20000006&as_vis=1
https://scholar.google.com/scholar_case?case=4903771106681105265&hl=en&as_sdt=20000006&as_vis=1
https://scholar.google.com/scholar_case?case=4903771106681105265&hl=en&as_sdt=20000006&as_vis=1
https://scholar.google.com/scholar_case?case=2619721091648103220&hl=en&as_sdt=20000006&as_vis=1
https://scholar.google.com/scholar_case?case=2619721091648103220&hl=en&as_sdt=20000006&as_vis=1
https://scholar.google.com/scholar_case?case=4903771106681105265&hl=en&as_sdt=20000006&as_vis=1
https://scholar.google.com/scholar_case?case=4903771106681105265&hl=en&as_sdt=20000006&as_vis=1
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benefits), .0625, subd. 2 (providing coverage for skilled and intermediate nursing 
care services). 

Persons qualify for Medical Assistance if they are blind, disabled, or age 65 or older. 
Minn. Stat. § 256B.055, subd. 7. Because Medicaid is intended to be the payor of last 
resort, In re Estate of Barg, 752 N.W.2d 52, 58 (Minn. 2008), persons must be 
financially eligible for Medical Assistance by having available assets valued below a 
statutory threshold amount. Minn. Stat. § 256B.056, subd. 3(a); 42 U.S.C. § 
1396a(a)(17). Subject to certain exceptions, "a person must not own individually 
515*515 more than $3,000 in assets." Minn. Stat. § 256B.056, subd. 3(a). 

Minnesota's Medicaid program must comply with federal law. See 42 U.S.C. §§ 1396-
1396t. Failure to comply may result in a reduction in or loss of federal funds. 42 
U.S.C. § 1396c; In re Estate of Turner, 391 N.W.2d 767, 769 (Minn. 1986). At issue 
here are the rules governing the transfer of assets into pooled special-needs trusts 
by recipients of Medical Assistance for Long-Term Care benefits. See Minn. Stat. § 
256B.0595; 42 U.S.C. § 1396p. 

A disabled person of any age can establish an account in a pooled special-needs 
trust. See Minn. Stat. § 256B.056, subd. 3b(c) (defining a pooled trust in accordance 
with 42 U.S.C. § 1396p(d)(4)(C)). A beneficiary's interest in a pooled trust is not 
considered an available asset for determining Medical Assistance eligibility if certain 
requirements are met. Minn. Stat. § 256B.056, subd. 3b(d); 42 U.S.C. § 
1396p(d)(4)(C). One requirement in Minnesota is that the trust contain a repayment 
obligation entitling the Department to any assets "remaining in the beneficiary's 
trust account" upon the beneficiary's death "up to the amount of medical assistance 
benefits paid on behalf of the beneficiary." Minn. Stat. § 256B.056, subd. 3b(d); 
accord 42 U.S.C. § 1396p(d)(4)(C). There is no dispute that the trust established by 
Lutheran Social Service meets the requirements of the statutes. 

Although the assets in an exempt trust are not considered available for determining 
whether a person is eligible for benefits, transfers into the trust may be penalized 
with a period of ineligibility for benefits. Minn. Stat. § 256B.0595, subd. 1(j). A 
person residing in a long-term care facility may not "give away, sell, or dispose of" 
assets "for less than fair market value" when done "for the purpose of establishing 
or maintaining medical assistance eligibility." Minn. Stat. § 256B.0595, subd. 1(a); 
accord 42 U.S.C. § 1396p(c)(1)(A). A person who transfers assets for less than fair 
market value is generally subject to a period of ineligibility for Medical Assistance 
benefits. Minn. Stat. § 256B.0595, subd. 2(a); 42 U.S.C. § 1396p(c)(1)(A). This 
sanction is known as a "transfer penalty." 

Several exceptions to the transfer penalty exist and preclude application of any 
penalty. For example, transfers into pooled special-needs trusts for the benefit of a 
disabled person under age 65 are automatically exempt from a transfer penalty. 
Minn. Stat. § 256B.0595, subd. 4(a)(6); accord 42 U.S.C. § 1396p(c)(2)(B)(iv). But a 

https://scholar.google.com/scholar_case?case=5061621826598645100&hl=en&as_sdt=20000006&as_vis=1
https://scholar.google.com/scholar_case?case=9537013609498601317&hl=en&as_sdt=6&as_vis=1&oi=scholarr#p515
https://scholar.google.com/scholar_case?case=9537013609498601317&hl=en&as_sdt=6&as_vis=1&oi=scholarr#p515
https://scholar.google.com/scholar_case?case=2501144880059795144&hl=en&as_sdt=20000006&as_vis=1


 12 

transfer for the benefit of a disabled person age 65 or older is not exempt, unless 
another exception applies. 

As relevant here, a person of any age, including those age 65 or older, can avoid a 
transfer penalty if the person makes a "satisfactory showing" that the person 
"intended to dispose of the assets either at fair market value or for other valuable 
consideration" (the intent exception).[5] Minn. Stat. § 256B.0595, subd. 4(a)(4); 
accord 42 U.S.C. § 1396p(c)(2)(C)(i). Because Pfoser was 65 years old when he 
transferred $28,010 into the trust, he is subject to a transfer penalty unless he 
makes one of two showings: that he actually received fair market value for the 
transfer, or that he intended to receive fair market value or other valuable 516*516 
consideration under the intent exception.[6] See Minn. Stat. § 256B.0595, subds. 1(a), 
4(a)(4). 

B. 

To determine whether Pfoser met the intent exception, we consider the meaning of 
"valuable consideration" under Minnesota Statutes section 256B.0595, subdivision 
4(a)(4).[7] The statute does not define "valuable consideration." The court of appeals 
applied the definition in the State Medicaid Manual and held that Pfoser satisfied it. 
Pfoser v. Harpstead, 939 N.W.2d at 314, 318; see Ctrs. for Medicare & Medicaid 
Servs., State Medicaid Manual § 3258.1.A.2 (defining valuable consideration as 
"some act, object, service, or other benefit which has a tangible and/or intrinsic 
value to the individual that is roughly equivalent to or greater than the value of the 
transferred asset"). The Commissioner argues that valuable consideration 
unambiguously means something of equivalent cash value to the transferred asset, 
or alternatively, that this court should defer to agency interpretations, including the 
State Medicaid Manual. Pfoser responds that the transfer was adequately 
compensated under any standard. 

We review matters of statutory interpretation de novo. In re Schmalz, 945 N.W.2d 
46, 49 n.3 (Minn. 2020). The goal of statutory interpretation is to effectuate the 
intent of the Legislature. Minn. Stat. § 645.16 (2020). 

The first step is to determine whether the language of the statute is ambiguous. 
Olson v. Lesch, 943 N.W.2d 517*517 648, 656-57 (Minn. 2020). "A statute is 
unambiguous if it has only one reasonable interpretation." In re Welfare of Children 
of J.D.T., 946 N.W.2d 321, 327 (Minn. 2020). When interpreting a statute, we read 
"words and phrases ... according to rules of grammar and according to their 
common and approved usage." Minn. Stat. § 645.08(1) (2020). When a statute does 
not define a term, we may look to lay dictionary definitions and, where appropriate, 
to legal definitions to determine the plain meaning of the term. See Getz v. Peace, 934 
N.W.2d 347, 354-55 (Minn. 2019) (considering both lay and legal definitions when a 
phrase frequently appeared as a legal phrase in statutes). 

https://scholar.google.com/scholar_case?case=9537013609498601317&hl=en&as_sdt=6&as_vis=1&oi=scholarr#%5B5%5D
https://scholar.google.com/scholar_case?case=9537013609498601317&hl=en&as_sdt=6&as_vis=1&oi=scholarr#p516
https://scholar.google.com/scholar_case?case=9537013609498601317&hl=en&as_sdt=6&as_vis=1&oi=scholarr#p516
https://scholar.google.com/scholar_case?case=9537013609498601317&hl=en&as_sdt=6&as_vis=1&oi=scholarr#%5B6%5D
https://scholar.google.com/scholar_case?case=9537013609498601317&hl=en&as_sdt=6&as_vis=1&oi=scholarr#%5B7%5D
https://scholar.google.com/scholar_case?case=3364667074419667863&hl=en&as_sdt=20000006&as_vis=1
https://scholar.google.com/scholar_case?case=2619721091648103220&hl=en&as_sdt=20000006&as_vis=1
https://scholar.google.com/scholar_case?case=2619721091648103220&hl=en&as_sdt=20000006&as_vis=1
https://scholar.google.com/scholar_case?case=11659020047375584786&hl=en&as_sdt=20000006&as_vis=1
https://scholar.google.com/scholar_case?case=9537013609498601317&hl=en&as_sdt=6&as_vis=1&oi=scholarr#p517
https://scholar.google.com/scholar_case?case=9537013609498601317&hl=en&as_sdt=6&as_vis=1&oi=scholarr#p517
https://scholar.google.com/scholar_case?case=11659020047375584786&hl=en&as_sdt=20000006&as_vis=1
https://scholar.google.com/scholar_case?case=4369328349986658205&hl=en&as_sdt=20000006&as_vis=1
https://scholar.google.com/scholar_case?case=4369328349986658205&hl=en&as_sdt=20000006&as_vis=1
https://scholar.google.com/scholar_case?case=10062320210189126408&hl=en&as_sdt=20000006&as_vis=1
https://scholar.google.com/scholar_case?case=10062320210189126408&hl=en&as_sdt=20000006&as_vis=1


 13 

We also read "[m]ultiple parts of a statute ... together so as to ascertain whether the 
statute is ambiguous." Christianson v. Henke, 831 N.W.2d 532, 537 (Minn. 2013). 
"Whenever it is possible, no word, phrase, or sentence should be deemed 
superfluous, void, or insignificant." Amaral v. Saint Cloud Hosp., 598 N.W.2d 379, 384 
(Minn. 1999). 

We have stated that "`valuable consideration, in the sense of the law, may consist 
either of some right, interest, profit, or benefit accruing to the one party, or some 
forbearance, detriment, loss, or responsibility given, suffered, or undertaken by the 
other.'" Ketterer v. Indep. Sch. Dist. No. 1, 248 Minn. 212, 79 N.W.2d 428, 436 (1956) 
(quoting 44 Words and Phrases, Valuable Consideration 25). Technical and lay 
dictionaries offer similarly broad definitions. See Valuable Consideration, Black's Law 
Dictionary (11th ed. 2019) ("[C]onsideration that either confers a pecuniarily 
measurable benefit on one party or imposes a pecuniarily measurable detriment on 
the other."); Valuable Consideration, Webster's Third International Dictionary 
Unabridged 2530 (2002) ("An equivalent or compensation having value that is given 
for something (as money, marriage, services) acquired or promised and that may 
consist either in some right, interest, profit, or benefit accruing to one party or some 
responsibility, forbearance, detriment, or loss exercised by or falling upon the other 
party...."). 

The Commissioner's position that the benefit received must be equal to the value of 
the transferred asset is not reasonable in context. The statute allows for a showing 
under either the fair-market-value standard "or" the valuable-consideration 
standard. Minn. Stat. § 256.0595, subd. 4(a)(4); see A.A.A. v. Minn. Dep't of Hum. 
Servs., 832 N.W.2d 816, 829 (Minn. 2013) ("[W]hen the disjunctive `or' is used, only 
one of the listed factual situations needs to be present in order for the provisions to 
be satisfied."). These standards cannot be the same because the statute 
distinguishes fair market value from "other" valuable consideration. 

The Commissioner distinguishes fair market value from other valuable 
consideration in section 256.0595, subdivision 4(a)(4), based on the form of the 
compensation. She equates fair market value to cash and valuable consideration to 
something other than cash but of "equivalent market value." This premise is 
incorrect because fair market value and valuable consideration can take the same 
form. For instance, like valuable consideration, which may consist of "some right, 
interest, profit, or benefit," see Ketterer, 79 N.W.2d at 436, fair market value need 
not be money. Dictionaries define fair market value in relation to "price." See, e.g., 
Fair Market Value, Black's Law Dictionary (11th ed. 2019) ("The price that a seller is 
willing to accept and a buyer is willing to pay on the open market and in an arm's-
length transaction..."); Fair Market Value, The American Heritage Dictionary 635 (5th 
ed. 2011) ("The price, as of a commodity or service, 518*518 at which both buyers 
and sellers agree to do business."). 

"Price," in turn, can mean money or other goods. See Price, Black's Law Dictionary 
(11th ed. 2019) ("The amount of money or other consideration asked for or given in 
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exchange for something else; the cost at which something is bought or sold."); Price, 
The American Heritage Dictionary 1397 (5th ed. 2011) ("The amount as of money or 
goods, asked for or given in exchange for something else."). Fair market value and 
valuable consideration can therefore each take the form of goods and services. 
Consequently, the form of compensation—cash versus non-cash—cannot be the 
critical distinction.[8] 

We conclude instead that the relevant distinction is the measure of compensation: 
"valuable consideration" under section 256.0595, subdivision 4(a)(4), is 
compensation that is approximately equal to the value of the transferred asset, but 
may be something less than fair market value. Interpreting valuable consideration 
to mean something equal to fair market value eliminates this distinction and makes 
the valuable-consideration standard meaningless. This we cannot do. See Amaral, 
598 N.W.2d at 384 ("[N]o word, phrase, or sentence should be deemed 
superfluous...."). 

In context, then, "valuable consideration" under section 256.0595, subdivision 
4(a)(4), unambiguously means compensation that is approximately equal to the 
value of the transferred asset. This interpretation reflects that valuable 
consideration is distinct from, and a less stringent standard than, fair market value. 
It also preserves the force of the fair-market-value requirement by requiring a 
penalty when an asset is transferred for something of substantially less value. See 
Minn. Stat. § 256B.0595, subd. 1(a) (prohibiting transfers for less than fair market 
value); 42 U.S.C. § 1396p(c)(1)(A). 

The Commissioner would add another element to the plain meaning of "valuable 
consideration" in section 256.0595, subdivision 4(a)(4). She asserts that valuable 
consideration includes only assets that are themselves countable for purposes of 
determining Medical Assistance eligibility. Otherwise, she argues, an "asymmetry" 
occurs if persons can exchange a countable asset for a non-countable asset while 
avoiding a penalty and maintaining eligibility for their benefits. Even so, the statute 
contradicts the Commissioner's position. The statute does not require the 
compensation received to be itself a countable asset. See Minn. Stat. § 256B.0595, 
subd. 1(c) (applying no penalty to certain payments for personal services). 

Accordingly, under the intent exception to the asset-transfer rules, Minn. Stat. § 
256.0595, subd. 4(a)(4), we hold that "valuable consideration" means compensation 
that is approximately equal to the fair market value of the transferred asset.[9] 

519*519 C. 

Having defined "valuable consideration" under Minnesota Statutes section 
256B.0595, subdivision 4(a)(4), we now determine whether Pfoser met his burden 
of showing that he intended to transfer the funds into the pooled special-needs trust 
for valuable consideration. The court of appeals held that the Commissioner made 
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three legal errors in imposing a transfer penalty: failing to consider whether Pfoser 
received valuable consideration before, during, or after the transfer; stating her 
belief that no "reasonable seller/buyer or objective observer" would consider 
Pfoser's exchange to be adequately compensated; and relying too heavily on the 
discretionary and irrevocable features of the trust. Pfoser v. Harpstead, 939 N.W.2d 
at 315-18. The court of appeals also concluded that the Commissioner's decision 
was arbitrary and capricious and unsupported by substantial evidence as a whole. 
Id. at 316, 318. The Commissioner argues that Pfoser's transfer was not adequately 
compensated because his equitable interest in the pooled special-needs trust is not 
equal to $28,010 in unrestricted cash. She also contends that future goods and 
services should not be considered when determining the value of Pfoser's interest 
and that exempting Pfoser's transfer thwarts the purpose and structure of the 
Medicaid Act. 

We note first that the Commissioner erred legally by requiring Pfoser to offer 
"convincing evidence of intent to receive fair market value." (Emphasis added.) The 
convincing-evidence standard applies when a person transferring assets seeks to 
show that the transfer was not "for the purpose of establishing or maintaining 
medical assistance eligibility." Minn. Stat. § 256B.0595, subd. 1(a). It does not apply 
to the intent exception in Minn. Stat. § 256B.0595, subd. 4(a)(4). Under the intent 
exception, Pfoser needed only to make a "satisfactory showing" that he "intended to 
dispose of the assets" for "valuable consideration." Id. That standard requires a 
lesser showing than a convincing-evidence standard. Accordingly, Pfoser needed to 
make a satisfactory showing that he intended to receive compensation that is 
approximately equal to the $28,010 that he transferred into the trust. 

The evidence shows that Pfoser intended to receive approximately $28,010 in the 
form of his equitable interest in the pooled special-needs trust. Pfoser's subaccount 
was credited with $28,010, subject to enrollment and management fees, and he 
became entitled to the professional investment and management of his trust assets. 
The record also shows that Lutheran Social Service carefully designed a plan to use 
the funds in Pfoser's trust sub-account (1) solely for his benefit, (2) on necessary 
and specific goods and services that would not be covered by Medical Assistance but 
were designed to meet his needs as a resident of a long-term care facility with 
Parkinson's disease, and (3) over a period of 2 years, well within Pfoser's life 
expectancy of almost 15 years. Moreover, the record contains no evidence that 
contests the value of the goods and services that Pfoser intended and expected to 
receive. Consequently, Pfoser was likely to receive the approximate value of the 
funds deposited into his sub-account. 

The Commissioner cites various authorities to show that transfers into a pooled 
special-needs trust are not for fair market value. For example, the State Medicaid 
Manual states that, when a person transfers a non-excluded asset into a trust, a 
"transfer of assets for less than fair market 520*520 value generally takes place" 
because "[a]n individual placing an asset in a trust generally gives up ownership of 
the asset to the trust." Ctrs. for Medicare & Medicaid Servs., State Medicaid Manual § 
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3259.6.G. Similarly, the Commissioner's own agency policy manual states that a 
transfer into a pooled trust after a disabled person turns 65 is "evaluated as an 
uncompensated transfer," unless the disabled person can "provide proof that 
adequate compensation was received." Minn. Dep't of Hum. Servs., Minnesota Health 
Care Programs Eligibility Policy Manual § 2.4.1.3.4. In addition, the Commissioner 
cites cases from other states that upheld penalties on similar transfers into trusts 
because the courts determined that the equitable interests were not equal to the fair 
market value of unrestricted cash. See Cox v. Iowa Dep't of Hum. Servs., 920 N.W.2d 
545 (Iowa 2018); In re Pooled Advocate Tr., 813 N.W.2d 130 (S.D. 2012). 

These authorities are not determinative because they apply the fair-market-value 
standard rather than the valuable-consideration standard, which we conclude is less 
stringent.[10] Further, the agency statements establish only a presumption that a 
transfer into a pooled trust is not for fair market value—a presumption that a 
disabled person may rebut with evidence. Given Pfoser's showing, if we were to 
accept the Commissioner's position that Pfoser had not met his burden, it is unclear 
whether a disabled person age 65 or over could ever rebut the presumption. 

The Commissioner also contends that the value of future goods and services should 
not be considered because Pfoser did not have a "binding agreement" that allowed 
him to enforce specific distributions. She asserts that the court of appeals erred by 
requiring her to consider evidence of "valuable consideration received by the 
recipient before, during, and after transferring assets to the pooled trust." Pfoser v. 
Harpstead, 939 N.W.2d at 313. 

Although the Commissioner is correct that Pfoser could not enforce specific 
distributions because the trust was discretionary and irrevocable, Pfoser's equitable 
interest was still legally enforceable under principles of trust law. Under the 
Minnesota Trust Code, a trustee has a duty to administer a trust "in good faith, in 
accordance with its terms and purposes and the interests of the beneficiaries." Minn. 
Stat. § 501C.0801 (2020). The express purpose of the Lutheran Social Service trust 
was to provide for the "supplemental care and special needs" of the disabled 
beneficiary, and the Trust Agreement required that 521*521 the funds "be managed, 
invested, and disbursed" to provide for Pfoser's supplemental needs. Lutheran 
Social Service therefore had fiduciary (and contract) obligations to manage the trust 
to provide for Pfoser's supplemental needs. In addition, Pfoser could enforce his 
interest through equitable remedies, such as suing to compel Lutheran Social 
Service to perform its duties, to enjoin it from breaching its duties, or to replace it as 
trustee. See Restatement (Second) of Trusts § 199 (Am. Law Inst. 1959). 
Consequently, Pfoser had a legally enforceable interest. 

Further, the court of appeals did not err in requiring the Commissioner to consider 
evidence of valuable consideration that Pfoser would receive in the future because 
the goods and services that Pfoser expected to receive were based on a legally 
enforceable agreement that existed at the time of the transfer. Pfoser v. Harpstead, 
939 N.W.2d at 313. Under the statute, a transfer is not penalized merely because the 
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transferor will not receive the full benefit of the compensation until a later point. See 
Minn. Stat. § 256B.0595, subd. 1(f), (h) (exempting the purchase of annuities, 
promissory notes, and loans, if certain requirements are met); accord 42 U.S.C. § 
1396p(c)(l)(F), (G), (I). We therefore reject the Commissioner's position that a 
valuation of Pfoser's interest in the pooled special-needs trust could not consider 
goods and services that Pfoser anticipated receiving in the near future under the 
Trust Agreement. 

Finally, the Commissioner contends that exempting Pfoser's transfer "subverts the 
purpose" of the Medicaid Act by permitting him to preserve assets for his own use 
and providing a "roadmap" for others to follow. She also claims that exempting 
Pfoser's transfer under the intent exception nullifies the automatic exemption for 
transfers into a trust established for a beneficiary under age 65. See Minn. Stat. § 
256B.0595, subd. 4(a)(6); 42 U.S.C. § 1396p(c)(2)(B)(iv). 

We acknowledge that Medicaid is intended to be the payor of last resort. In re Estate 
of Barg, 752 N.W.2d 52, 58 (Minn. 2008). Similarly, "[i]t is the public policy of this 
state that individuals use all available resources to pay for the cost of long-term care 
services ... before turning to Minnesota health care program funds, and that trust 
instruments should not be permitted to shield available resources of an individual." 
Minn. Stat. § 501C.1206 (2020). But even if we agreed with the Commissioner that 
exempting Pfoser's transfer would hinder the legislative purpose, we "will not 
disregard a statute's clear language to pursue the spirit of the law." Lee v. Fresenius 
Med. Care, Inc., 741 N.W.2d 117, 123 (Minn. 2007). 

In any case, we think that the Commissioner's fears are overstated. Pooled special-
needs trusts are unlikely to be used to hide great wealth while creating eligibility for 
Medical Assistance because of the inherent limitations of these trusts: pooled 
special-needs trusts are available only to disabled persons, Minn. Stat. § 256B.056, 
subd. 3b(c); the person must give up control of the funds, id.; and any unused funds 
will revert to the State, Minn. Stat. § 256B.056, subd. 3b(d). As a result, those who 
are likely to benefit through the use of pooled special-needs trusts are those who, 
like Pfoser, are disabled and have only modest assets that they wish to use for basic 
care not covered by Medical Assistance. See Lewis v. Alexander, 685 F.3d 325, 333 
(3d Cir. 2012) (stating that the expenses provided by a special-needs trust are 
things like "books, television, Internet, travel, and even such necessities as clothing 
and toiletries," which "would rarely be considered extravagant"). 

522*522 In addition, pooled special-needs trusts do not allow disabled persons to 
divert and preserve assets for their heirs. Cf. Miller v. Ibarra, 746 F. Supp. 19, 34 (D. 
Colo. 1990) (explaining that Congress tightened the asset-counting rules for trusts 
in 1986 to "prevent wealthy individuals, otherwise ineligible for Medicaid benefits, 
from making themselves eligible by creating irrevocable trusts in order to preserve 
assets for their heirs"); Lewis, 685 F.3d at 333 ("Individuals have gained access to 
taxpayerfunded healthcare while retaining the benefit of their wealth and the ability 
to pass that wealth to their heirs. Congress understandably viewed this as an 
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abuse...."). All pooled special-needs trusts, including the trust operated by Lutheran 
Social Service, must contain a pay-back provision requiring any funds remaining in a 
sub-account after the beneficiary's death to be used to repay the State for the 
Medical Assistance benefits received by the beneficiary. Minn. Stat. § 256B.056, 
subd. 3b(d); accord 42 U.S.C. § 1396p(d)(4)(C)(iv). 

Lastly, exempting Pfoser's transfer of funds into the pooled special-needs trust does 
not nullify the automatic exception in Minnesota Statutes section 256B.0595, 
subdivision 4(a)(6), which exempts "transfers... into a trust established for the sole 
benefit of an individual who is under 65 years of age who is disabled as defined by 
the Supplemental Security Income program." Accord 42 U.S.C. § 1396p(c)(2)(B)(iv). 
The automatic exception in subdivision 4(a)(6) is just that—automatic. Exempting a 
disabled person age 65 or older upon a satisfactory showing of the required intent 
in no way nullifies the benefit of the automatic exception for disabled persons who 
are under age 65 and need not make an additional showing. 

In sum, we conclude that Pfoser has demonstrated that his equitable interest in the 
pooled special-needs trust was approximately equal to the value of the $28,010 
transferred into the trust sub-account. Accordingly, we hold that Pfoser made a 
satisfactory showing that he intended to receive valuable consideration and was not 
subject to a transfer penalty. See Minn. Stat. § 256B.0595, subd. 4(a)(4); 42 U.S.C. § 
1396p(c)(2)(C)(i). We therefore conclude that substantial evidence does not 
support the Commissioner's decision to uphold the penalty.[11] 

CONCLUSION 

For the foregoing reasons, we affirm the decision of the court of appeals. 

Affirmed. 

ANDERSON, J., took no part in the consideration or decision of this case. 

[1] Pfoser died while his appeal was pending in the court of appeals. The appeal 
proceeded with Pfoser's brother, Robert Pfoser, named as special administrator of 
the estate. 

[2] For simplicity, the acts of Fiduciary Services of Minnesota on behalf of Pfoser are 
referred to as the acts of Pfoser. 

[3] STEM boxes contain activities in Science, Technology, Engineering and Math that 
are designed to address Pfoser's symptoms of Parkinson's disease by encouraging 
him to engage his brain and use his motor skills. 

[4] Because Pfoser died while his case was pending in the court of appeals, a 
preliminary question of mootness must be addressed. Although neither party has 
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argued that the appeal is moot, mootness is a jurisdictional issue that we may raise 
on our own. In re Schmalz, 945 N.W.2d 46, 49 n.3 (Minn. 2020) (explaining that "the 
existence of a justiciable controversy is essential" to the exercise of the court's 
jurisdiction).  

Generally, "[a]n appeal should be dismissed as moot when a decision on the merits 
is no longer necessary or an award of effective relief is no longer possible." Dean v. 
City of Winona, 868 N.W.2d 1, 5 (Minn. 2015). But we may decide a case when an 
issue, although technically moot, is functionally justiciable and presents an 
important question of statewide significance. In re Guardianship of Tschumy, 853 
N.W.2d 728, 738 (Minn. 2014). The issue here is functionally justiciable because the 
record is fully developed, the issue involves a matter of statutory interpretation, and 
the issue has been adequately briefed. See Schmalz, 945 N.W.2d at 49 n.3. The 
question has statewide significance because it affects disabled persons age 65 or 
older who wish to transfer assets into a pooled special-needs trust without 
incurring a penalty. 

[5] Because other transfer exceptions exist in the statute, we call this exception the 
"intent exception." 

[6] Amici curiae National Academy of Elder Law Attorneys and its corresponding 
Minnesota Chapter argue that the rules governing the transfer of assets in the 
federal statute do not apply to pooled special-needs trusts because the federal 
statute contains separate provisions that specifically address the treatment of 
trusts. Compare 42 U.S.C. § 1396p(c) (addressing certain transfers of assets), with 42 
U.S.C. § 1396p(d) (addressing the treatment of trust amounts). Although the 
argument of the amici raises serious questions about how the federal statute should 
be interpreted, see Cox v. Iowa Dep't of Hum. Servs., 920 N.W.2d 545, 560-63 (Iowa 
2018) (Appel, J., dissenting), we typically do not reach issues raised only by amici, 
Kline v. Berg Drywall, Inc., 685 N.W.2d 12, 23 n.9 (Minn. 2004). Furthermore, the 
Minnesota statute expressly states that the transfer rules apply to transfers into 
pooled trusts. Minn. Stat. § 256B.0595, subd. 1(j). 

[7] We first address a preliminary question of forfeiture. Although her petition for 
review did not explicitly raise a forfeiture issue, the Commissioner now contends 
that Pfoser never argued in his agency appeal that he intended to receive "valuable 
consideration," and so forfeited the argument.  

Pfoser did not specifically contend in his agency appeal that he received valuable 
consideration, but the Commissioner determined that Pfoser failed to prove that he 
had received "adequate compensation or fair market value." "Valuable 
consideration" is closely related to "adequate compensation." The statute does not 
use the term "adequate compensation"; it uses "fair market value or other valuable 
consideration." Minn. Stat. § 256B.0595, subd. 4(a)(4). Notably, the Commissioner's 
own policy manual uses the term "adequate compensation" rather than fair market 
value or valuable consideration. See Minn. Dep't of Hum. Servs., Minnesota Health 
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Care Programs Eligibility Policy Manual § 2.4.1.3.4 (Jan. 1, 2019) (stating that a 
transfer beneficiary over age 64 must "provide proof that adequate compensation 
was received"). Finally, Pfoser's position is that all three standards are essentially 
the same. 

Because the relevant legal standards are closely related, the underlying facts are not 
in dispute, and the parties have had an opportunity to fully brief the issue, we 
address the valuable-consideration standard on the merits. See State v. Hill, 871 
N.W.2d 900, 905 n.4 (Minn. 2015) (reaching an argument not raised below when the 
question involved a purely legal issue, the State had briefed the issue, and 
consideration of the issue did not prejudice the State). 

[8] The Commissioner cites several federal statutes to support her position that fair 
market value essentially means cash. See, e.g., 11 U.S.C. § 101 ("The term `debt relief 
agency' means any person who provides any bankruptcy assistance to an assisted 
person in return for the payment of money or other valuable consideration...." 
(emphasis added)). Notably, in all of her examples, Congress chose to use the term 
"money," not "fair market value," to contrast with "other valuable consideration." 
Accordingly, these examples do not restrict the broader meaning of fair market 
value cited above. 

[9] Because we arrive at our interpretation from the plain meaning of the statute, 
we do not consider the definition in the State Medicaid Manual or other agency 
statements. See Staab v. Diocese of St. Cloud, 813 N.W.2d 68, 73 (Minn. 2012) ("If the 
words are free of all ambiguity, we apply the statutory language."); Schwanke v. 
Minn. Dep't of Admin., 851 N.W.2d 591, 594 n.1 (Minn. 2014) (stating that "we owe 
no deference to an agency's interpretation of an unambiguous statute"). 

[10] The cases cited by the Commissioner are legally and factually distinguishable. 
In the Iowa case, an elderly couple transferred $575,000 into two pooled special-
needs trust accounts but, unlike Pfoser, did not provide an affidavit from the trustee 
stating when, or for what purpose, the funds were likely to be used. Cox v. Iowa Dep't 
of Hum. Servs., 920 N.W.2d 545, 548 (Iowa 2018). The Iowa Supreme Court held that 
the transfer was for less than fair market value because, among other factors, "[t]he 
value of readily available assets is greater than the value of assets that are restricted 
in a trust for future use." Id. at 559. Although the court referenced the intent 
exception and the valuable-consideration standard, it did not specifically analyze 
whether the transfer was exempt under that standard. Id. at 557, 559.  

In the South Dakota case, an elderly couple transferred $115,000 into a pooled 
special-needs trust. In re Pooled Advocate Tr., 813 N.W.2d 130, 136 (S.D. 2012). The 
South Dakota Supreme Court concluded that the beneficiaries did not receive fair 
market value because the trustee had sole discretion over disbursement of the funds 
and because the beneficiaries had identified "no items or services purchased for 
them by the trust" that would demonstrate that their interest had "tangible" and 
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"intrinsic" value. Id. at 147. The court did not consider whether the couple was 
exempt from a transfer penalty under the valuable-consideration standard. 

[11] Because we resolve this case under the valuable-consideration standard, we do 
not consider whether Pfoser intended to receive, or actually received, fair market 
value. See Minn. Stat. § 256B.0595, subd. 4(a)(4) (allowing a showing of the intent to 
receive fair market value "or" other valuable consideration); accord 42 U.S.C. § 
1396p(c)(2)(C)(i). 
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POMS PS - Title XVI Regional Chief Counsel Precedents 
PS 01825.000 Trusts 

Early Termination 

PS 01825.011 Florida  
A. PS 20-082 Validity of a Purported Pooled Trust  

Date: August 19, 2020 

1. Syllabus  

This Regional Chief Counsel opinion examines whether a pooled trust is a valid pooled trust under section 
1917(d)(4)(C) of the Social Security Act and the implementing Program Operations Manual System 
provisions. The opinion concludes that the pooled trust does not comply with all the requirements. An early 
termination provision does not comport with the requirements for early termination provisions in the 
POMS, and other provisions of the trust could allow the trustee to disburse or use funds in a beneficiary’s 
sub-account that are not for the sole benefit of the beneficiary.  

2. Opinion  

QUESTION 

Whether the Pooled Medicaid Trust of [names redacted] Jewish Family and Children’s Services of Palm 
Beach County, Inc. (the Trust) is a valid pooled trust under section 1917(d)(4)(C) of the Social Security Act 
(Act) and the relevant Program Operations Manual System (POMS) provisions.  

SHORT ANSWER 

The Trust is not a valid pooled trust under section 1917(d)(4)(C) of the Act and the relevant POMS 
provisions.  

BACKGROUND 

The [names redacted] Jewish Family and Children’s Services of Palm Beach County, Inc. (Trustee) created 
the Trust on January 3, 2003. See Decl. of Pooled Medicaid Trust of [names redacted] Jewish Family and 
Children’s Services of Palm Beach County, Inc. (Trust Decl.), pmbl.; Art. I; Art. II, ¶ 6; Art. III, ¶ 1. The 
information provided includes a September 24, 2007 letter from the Internal Revenue Service (IRS) stating 
that Trustee is exempt from federal income tax under section 501(c)(3) of the Internal Revenue Code. The 
IRS’s website also lists Trustee as a tax-exempt organization.[1] 

The Trust Declaration defines a “Beneficiary” of the Trust as a disabled person as defined in section 
1614(a)(3) of the Act who qualifies under section 1917(d)(4)(C) of the Act to receive services and benefits 
under the Trust. Trust Decl., Art II, ¶ 1. If the agency or other governmental agency has not yet made a 
determination that an individual is disabled under the Act, the Trustee has the discretion to accept the 
individual as a beneficiary if the Trustee determines that the individual is disabled under the Act. Id. The 
Trust Declaration defines a “Grantor” as including a parent, grandparent, or guardian of a beneficiary; a 
beneficiary himself or herself; or any court. Trust Decl., Art II, ¶ 3. The Trust Declaration also defines a 

https://secure.ssa.gov/apps10/poms.nsf/lnx/1601825011#fnr1
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Grantor to include “any person or entity which contributes his, her, or its own assets or property to the 
Trust for the benefit of a Beneficiary, by gift, will, contract, or agreement.” Id. 

The intent of the Trustee was to establish a supplemental fund under section 1917(d)(4)(C) of the Act “for 
the benefit of Beneficiaries under this Trust, and not to displace assistance which may otherwise be 
available to those Beneficiaries.” Trust Decl. Art. III, ¶ 1. The Trustee has the discretion to pay or apply the 
principal or income, or both, of a Beneficiary’s Trust sub-account to satisfy that Beneficiary’s supplemental 
needs, if any. Trust Decl. Art. III, ¶ 2. The Trust Declaration prohibits the use of any part of the corpus of 
the Trust to be used to supplant or replace government assistance benefits of any governmental agency that 
has a legal responsibility to people with disabilities that are the same or similar to those of any Trust 
Beneficiary. Trust Decl. Art. III, ¶ 3.  

The Trust Declaration states that for the purposes of determining a Beneficiary’s eligibility for government 
assistance, no part of the principal or undistributed income shall be considered available to the Beneficiary. 
Trust Decl., Art III, ¶ 3. The Trust Declaration also states that Beneficiaries:  

shall not have any right to anticipate, sell, assign, mortgage, pledge, or otherwise dispose of or encumber 
all or any part of the Trust, nor shall any part of the Trust including income, be liable for debts or 
obligations of any [b]eneficiary, or be subject to attachment[,] garnishment, execution, creditor’s bill, or 
other legal or equitable process.  

Trust Decl., Art III, ¶ 4. 

Trustee established the Trust with an initial payment of $100.00. Trust Decl., Art V. The Trust estate 
consists of this initial payment and any additional contributions made by any Grantor. Id. The Trust 
becomes effective as to any Beneficiary upon execution of a Joinder Agreement by a Grantor, or by court 
order, and approval by Trustee. Once acceptable property is delivered to and accepted by Trustee, the Trust 
as to the Grantor of such property and the designation of the respective Beneficiary, becomes irrevocable 
and the property non-refundable, except when the Trustee determines the Trust sub-account becomes 
impossible to fulfill the purposes of the trust for a respective Beneficiary. Trust Decl., Art V, ¶ 1; see Trust 
Decl., Art XI, ¶ 3.  

The Trust must maintain a separate Trust sub-account for each Beneficiary, but the Trust pools the Trust 
sub-accounts for purposes of investments and management of funds. Trust Decl., Art VI, ¶ 1. The Trustee 
or its authorized agents must maintain records for each Trust sub-account in the name of, and showing the 
property contributed for, each Beneficiary. Id. The Trustee must provide each Beneficiary with a report, at 
least annually, detailing the net income or prinicpal and other information related to the Beneficiary’s Trust 
sub-account as well as a financial statement at least annually. Trust Decl., Art VI, ¶ 2. The Trustee also 
must permit the Beneficiary to inspect his or her Trust sub-account records. Trust Decl., Art. VI, ¶ 3.  

The Trust Declaration grants Trustee numerous powers to administer the Trust. Trust Decl., Art. IV, ¶ 4. 
The Trustee also has the sole discretion to “make any payment under the Trust (a) directly to a Beneficiary, 
(b) in any form allowed by law, (c) to any person deemed suitable by Trustee, or (d) by direct payment of a 
Beneficiary’s expenses.” Trust Decl., Art. VI, ¶ 5. “Costs and expenses of defending the Trust from any 
claim, demand, action, suit, or proceeding, may in the sole discretion of the directors of [Trustee], either (a) 
be apportioned on a pro rata basis to all Trust sub-accounts, or (b) be charged only against the Trust sub-
account as to the affected Beneficiary.” Trust Decl., Art. VI, ¶ 7.  

The Trust Declaration stated that it irrevocable, although it may be amended to effectuate the terms of the 
Declaration and to conform with any rules or regulations relating to section 1917(d)(4)(C) of the Act. Trust 
Decl., Art. X.  

The Trust Declaration permits Trustee to terminate a Trust sub-account before the Beneficiary’s death if the 
Trust has reasonable cause to believe that the income or principal of the Beneficiary’s Trust sub-account is 
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or will become liable for basic maintenance, support, or case for that Beneficiary. Trust Decl., Art. XI, ¶ 1. 
Under such circumstances, Trustee may: (a) terminate the Trust sub-account as if the Beneficiary has died, 
in accordance with Article XI, paragraph 2, of the Trust Declaration; (b) determine that the Trust has 
become impossible to implement for the affected beneficiary and treat the property in the Trust sub-account 
in accordance with Article XI, paragraph 3, of the Trust Declaration; or (c) continue to administer the Trust 
sub-account under separate agreement with the affected Beneficiary. Id. Paragraph 3 of Article XI allows 
Trustee to disburse all or any portion of the property in a Trust sub-account to a Grantor if it becomes 
impossible to fulfill the conditions of the Trust with regard to the respective Beneficiary other than the 
Beneficiary’s death. Trust Decl., Art. XI, ¶ 3.  

If a Beneficiary dies, the disbursement of funds remaining in the Beneficiary’s Trust sub-account depends 
on which Joinder Agreement the Beneficiary used. Trust Decl., Art. XI, ¶ 2. Under Joinder Agreement A, 
the Trust sub-account funds of a deceased Beneficiary are deemed surplus Trust property and retained by 
the Trust, and, in the Trustee’s sole discretion, used for the benefit of other Beneficiaries, to add disabled 
persons to the Trust as Beneficiaries, or to provide disabled persons with equipment, medication, or 
services. Id. Under Joinder Agreement B, the Trust must disburse the Trust sub-account funds of a 
deceased Beneficiary to the State of Florida or other states all amounts remaining in the Trust sub-account 
up to the amount of medical assistance paid on behalf of the Medicaid applicant/recipient by the State of 
Florida or other states during the lifetime of the Medicaid applicant/recipient. Id. Any remaining funds 
must be distributed to the lineal descendants of the Beneficiary unless provided otherwise in the 
Beneficiary’s Joinder Agreement. Id. 

[Name redacted], the number holder (NH), enrolled in and adopted the Trust Declaration on February 21, 
2020, using Joinder Agreement B. NH is listed as the Grantor and Beneficiary in the Joinder Agreement, 
and she funded her Trust sub-account using funds she obtained in a civil settlement. Joinder Agt., ¶¶ B, C, 
F.  

Under the Joinder Agreement, Trustee will determine upon NH’s death if the amount of money remaining 
in NH’s Trust sub-account is sufficient to reimburse the entire amount of Medicaid expenditures by the 
State of Florida and other states made on behalf of NH. Joinder Agt., ¶ G. If the reimbursement of the 
entire amount of Medicaid expenditures would exhaust all of the funds remaining in NH’s Trust sub-
account, the Trust will retain all the assets of NH’s Trust sub-account for the benefit of other members of 
the Trust. Joinder Agt., ¶ G(i). If NH’s Trust sub-account has sufficient funds to reimburse the entire 
amount of Medicaid expenditures, Trustee will pay up to the amount of medical assistance paid on behalf 
of NH during her lifetime. Joinder Agt., ¶ G(ii). Trustee will then pay any outstanding guardianship and/or 
legal fees and distribute the remainder to contingent beneficiaries designated by NH. Id. 

The Joinder Agreement states that NH’s Trust sub-account is established for her benefit. Joinder Agt., ¶ H. 
The Joinder Agreement also states that NH recognizes that all distributions are in Trustee’s sole discretion. 
Id. The Joinder Agreement declares that the Trust is a pooled trust in conformity with the provisions of 
section 1917(d)(4)(C) of the Act. Joinder Agt., ¶ J.4.  

DISCUSSION 

SSI is a general public assistance program for aged, blind, or disabled individuals who meet certain 
eligibility requirements, such as income and resource restrictions. See Act §§ 1602, 1611(a); 20 C.F.R. §§ 
416.110, 416.202 (2020).[2] “Resources” include cash or other liquid assets or any real or personal property 
that an individual owns and could convert to cash to be used for his or her support and maintenance. See 
Act § 1613; 20 C.F.R. § 416.1201(a); POMS SI 01110.100.B.1; POMS SI 01120.010.B. “If the individual 
has the right, authority or power to liquidate the property or his or her share of the property, it is considered 
a resource. If a property right cannot be liquidated, the property will not be considered a resource of the 
individual . . . .” 20 C.F.R. § 416.1201(a)(1); see POMS SI 01110.100.B.1, B.3; POMS SI 01110.115.A; 
POMS SI 01120.010.B.  
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Generally, the agency must consider the principal or corpus of a trust established with the assets of an 
individual to be a resource of the individual. See Act § 1613(e)(1)-(3); POMS SI 01120.201.A.1. However, 
the rules in section 1613(e) of the Act do not apply to trusts described in section 1917(d)(4) of the Act. See 
Act § 1613(e)(5); POMS SI 01120.201.A.1; POMS SI 01120.203.A. Trusts created in accordance with 
paragraphs (A) and (C) of section 1917(d)(4) are commonly known as Medicaid trust exceptions and 
consist of two types: Special Needs Trusts (paragraph (A)) and Pooled Trusts (paragraph (C)). See POMS 
SI 01120.203.A. To satisfy the exception for pooled trusts under section 1917(d)(4)(C), a trust must contain 
the assets of an individual who is disabled (as defined in section 1614(a)(3)) and meet the following 
conditions:  

i.  The trust is established and managed by a nonprofit association. 

ii.  A separate account is maintained for each beneficiary of the trust, but, for purposes of investment and 
management of funds, the trust pools these accounts.  

iii.  Accounts in the trust are established solely for the benefit of individuals who are disabled (as defined in 
section 1614(a)(3)) by the parent, grandparent, or legal guardian of such individuals, by such individuals, or 
by a court.  

iv.  To the extent that amounts remaining in the beneficiary’s account upon the death of the beneficiary are 
not retained by the trust, the trust pays to the State from such remaining amounts in the account an amount 
equal to the total amount of medical assistance paid on behalf of the beneficiary under the State plan under 
this subchapter.  

Act § 1917(d)(4)(C); POMS SI 01120.203.D.1. The Trust and the Joinder Agreement completed by NH do 
not comply with all the requirements for a pooled trust under section 1917(d)(4)(C) of the Act and the 
implementing POMS provisions.  

The Trust is not a valid Trust under section 1917(d)(4)(C) of the Act because the Trust Declaration allows 
Trustee to terminate a Trust sub-account before the respective Beneficiary’s death and disburse the Trust 
sub-account’s assets in impermissible ways. Trust Decl., Art. XI, ¶ 1. A provision that allows a trust to 
terminate before the beneficiary’s death is an “early termination provision.” POMS SI 01120.199.D. A 
pooled trust with an early termination provision must require that any funds from an early termination 
either be paid to another “Section 1917(d)(4)(C) trust,” POMS SI 01120.199.F.2, or be paid first to the 
state(s) for medical assistance provided to the individual under the state(s) Medicaid Plan(s), with any 
remaining funds used only for allowable administrative expenses, reasonable compensation to the trustee, 
or distributions to the trust Beneficiary, POMS SI 01120.199.F.1.  

The Trust Declaration’s early termination clause permits Trustee to terminate a Trust sub-account before 
the Beneficiary’s death and disburse the funds in the Trust sub-account in three ways. Trust Decl., Art. XI, 
¶ 1. None of the three options involve transferring the funds to another section 1917(d)(4)(C) trust. Id. 
Trustee may disburse the funds as if the Beneficiary has died, but the two options by which funds are 
disbursed if a Beneficiary dies do not require the reimbursement of the state(s) for medical assistance, nor 
do those options require that the remaining funds be used only for allowable administrative expenses, 
reasonable compensation to the trustee, or distributions to the trust Beneficiary. Trust Decl., Art. XI, ¶ 2. 
Trustee also can choose to disburse the Trust sub-account’s assets to a Grantor, which may not be the 
Beneficiary. Trust Decl., Art. XI, ¶ 3. Trustee also could “continue to administer the Trust sub-account 
under separate agreement with the affected Beneficiary,” Trust Decl., Art. XI, ¶ 1, but it does not specify 
that assets may be transferred only to another trust that meets the requirements of section 1917(d)(4)(C).  

The Trust Declaration and Joinder Agreement also do not clearly establish that the Trust sub-accounts are 
established solely for each Beneficiary’s benefit as required by section 1917(d)(4)(C)(iii) of the Act and 
POMS SI 01120.203.D.5. The Trust Declaration states that a separate sub-account shall be established and 
maintained for each Beneficiary. Trust Decl., Art III, ¶ 2. The Joinder Agreement states that NH’s Trust 
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sub-account is established for her benefit. Joinder Agt., ¶ H. However, the Trust Declaration gives the 
Trustee the sole discretion to make payments “to any person deemed suitable by Trustee.” Trust Decl., Art. 
VI, ¶ 5. The Trust Declaration does not specify who such a person may be or state that payments made to 
such a person would be solely for the Beneficiary’s benefit.  

The Trust Declaration’s provision regarding legal expenses also is ambiguous and suggests that a Trust 
sub-account could be charged for defending suits against other Trust sub-accounts. The relevant Trust 
Declaration states that “[c]osts and expenses of defending the Trust from any claim, demand, action, suit, 
or proceeding, may in the sole discretion of the directors of [Trustee], either (a) be apportioned on a pro 
rata basis to all Trust sub-accounts, or (b) be charged only against the Trust sub-account as to the affected 
Beneficiary.” Trust Decl., Art. VI, ¶ 7. The POMS provides an exception to the sole-benefit rule for 
“reasonable costs associated with investment, legal, or other services rendered on behalf of the individual 
with regard to the trust.” POMS SI 01120.201.F.4. The Trust Declaration provision, however, does not 
indicate that if legal action is against only a specific Trust sub-account that the costs and expenses would be 
charged only against that sub-account. Therefore, this Trust Declaration provision could allow Trustee to 
charge a pro rata share of against a Trust sub-account that would not benefit the Beneficiary of that Trust 
sub-account.  

The Trust Declaration contains a “Savings Clause” that suggests that any provision that would disqualify a 
Medicaid applicant/recipient is invalid or unenforceable. Trust Decl., Art. XIV. However, for SSI purposes, 
a null and void clause or savings clause does not cure an otherwise defective trust instrument. POMS SI 
01120.227.D. To qualify for the pooled trust exception, the Trust must meet the criteria in 1917(d)(4)(C) 
without regard to its savings clause. POMS SI 01120.227.D.1. Thus, the Trust’s savings clause does not 
nullify or sever the Trust Declaration provisions discussed above.  

The Trust and Joinder Agreement comply with the remaining requirements of section 1917(d)(4)(C) and 
the implementing POMS provisions. A pooled trust under section 1917(d)(4)(C) of the Act must contain 
the assets of a disabled individual. See Act § 1917(d)(4)(C); POMS SI 01120.203.D.1. The Trust 
Declaration states that Beneficiaries must be disabled individuals as defined in the Act, but it does not 
specify that the Trust or any Trust sub-account must contain assets of a disabled individual. See generally 
Trust Decl. In fact, a Grantor is any person or entity that contributes his, her, or its own assets or property 
to the Trust for the benefit of a Beneficiary. Trust Decl., Art II, ¶ 3. However, NH, who the agency has 
found to be disabled under the Act, provided the funds to establish her Trust sub-account. Joinder Agt., ¶¶ 
B, C, F. Therefore, NH’s Trust sub-account contains the assets of a disabled individual.  

The Trust was established by and is managed by a nonprofit association, as required by section 
1917(d)(4)(C)(i) of the Act and POMS SI 01120.203.D.3. Trustee is a non-profit association that 
established the Trust and manages it. See Trust Decl., pmbl.; Art. I; Art. II, ¶ 6; Art. III, ¶ 1; Art. IV; IRS 
Letter; IRS, Tax Exempt Organization Search.  

The Trust consists of separate sub-accounts for each Beneficiary that are pooled together for investment 
and management purposes, consistent with section 1917(d)(4)(C)(ii) of the Act and POMS SI 
01120.203.D.1. Trust Decl., Art VI, ¶ 1. Trustee must maintains records for each Trust sub-account and 
must provide each Beneficiary with a report, at least annually, of assets in the Trust sub-account in 
compliance with POMS SI 01120.203.D.4. Trust Decl., Art VI, ¶¶ 2, 3.  

The provisions in the Trust Declaration and the Joinder Agreement regarding the disbursement of funds 
remaining in a Beneficiary’s Trust sub-account termination, and specifically NH’s Trust sub-account, upon 
the death of a Beneficiary comply with section 1917(d)(4)(C)(iv) of the Act and POMS SI 01120.203.D.8. 
If a Beneficiary has joined the Trust using Joinder Agreement A, the Trust sub-account funds of a deceased 
Beneficiary are deemed surplus Trust property and retained by the Trust, and, in the Trustee’s sole 
discretion, used for the benefit of other Beneficiaries, to add disabled persons to the Trust as Beneficiaries, 
or to provide disabled persons with equipment, medication, or services. Trust Decl., Art. XI, ¶ 2. If a 
Beneficiary has joined the Trust using Joinder Agreement B, as NH did, the Trust must disburse the Trust 
sub-account funds of a deceased Beneficiary to the State of Florida or other states all amounts remaining in 
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the Trust sub-account up to the amount of medical assistance paid on behalf of the Medicaid 
applicant/recipient by the State of Florida or other states during the lifetime of the Medicaid 
applicant/recipient. Id.; Joinder Agt., ¶ G. Any remaining funds must be distributed to the lineal 
descendants of the Beneficiary unless provided otherwise in the Beneficiary’s Joinder Agreement. Id.; 
Joinder Agt., ¶ G(ii). These two options are consistent with and permitted by section 1917(d)(4)(C)(iv) of 
the Act and POMS SI 01120.203.D.8.  

CONCLUSION 

The Trust does not comply with all the requirements for a pooled trust under section 1917(d)(4)(C) of the 
Act and the implementing POMS provisions. The Trust Declaration’s early termination provision does not 
comport with the requirements for early termination provisions in the POMS, and other provisions of the 
Trust Declaration could allow Trustee to disburse or use funds in a Beneficiary’s Trust sub-account that are 
not for the sole benefit of the Beneficiary. 

--------------------------------------------------------------------------------------------------------------------------------- 

PS 01825.016 Illinois 

E. CPM 19-068 Review of The Patriot Pooled Payback Trust  

Date: March 27, 2019 

1. Syllabus  

This Regional Chief Counsel (RCC) opinion examines whether the Patriot Pooled Payback Trust offered by 
The Veterans Legal Aid Society meets all the requirements for an exception to resource counting under 42 
U.S.C. § 1396p(d)(4)(C). The RCC concludes that accounts in the Trust would not be excepted from 
resource counting under the Social Security Act because they do not meet all of the requirements of the 
pooled trust exception.  

2. Opinion  

QUESTION 

You asked whether The Patriot Pooled Payback Trust (Trust) offered by The Veterans Legal Aid Society 
(Society) is in compliance with SSA’s trust policy. For the reasons discussed below, we conclude that 
accounts in the Trust would not be excepted from resource counting under the Social Security Act because 
they do not meet all of the requirements of the pooled trust exception. If the Society is able to cure the 
defects identified below and qualify for the pooled trust exception, an account in the Trust would not 
constitute a resource under the regular resource rules.  

BACKGROUND 

The Veterans Legal Aid Society, which appears to be an Illinois nonprofit organization recognized under 
section 501(c)(3) of the Internal Revenue Code, has established The Patriot Pooled Payback Trust. See 
Veterans’ Legal Aid Society, About Us, http://veteranslegalaid.org/about-us/ (last visited Mar. 27, 2019); 
Marquette Bank, Special Needs Trusts, https://emarquettebank.com/financial-management/trust-
investment-management/special-needs-trusts/ (last visited Mar. 27, 2019). It is a pooled trust which is 
intended to provide for the care and treatment of persons who are “disabled” as defined in the Social 
Security Act, while qualifying them for Supplemental Security Income and other government benefits. The 
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Trust Agreement was initially entered into on March 16, 2010, and restated on April 28, 2014 and on 
November 18, 2016. Your office submitted the Trust Agreement (TA) and Participation Agreement (PA) 
for our review.  

Initially, we note that the Trust Agreement does not explicitly state that accounts in the Trust are funded 
with the assets of the beneficiaries themselves (or their spouses), and could be interpreted as allowing 
accounts to be funded entirely by third parties. However, the Participation Agreement does provide that the 
participant (i.e., the disabled person) is transferring property to establish the trust. See PA p. 1.  

Trust Agreement 

The “Co-Trustees” of the Trust are the Society and Marquette Bank. TA Preamble. A “Participant” is a 
disabled individual for whom a subaccount in the Trust is established. TA Art. 15, § 1. Disability is defined 
by section 1614(a)(3) of the Social Security Act (Act). Id. The settlor may be the participant, a parent, 
grandparent, guardian, or court that establishes a subaccount for the benefit of a participant. TA Art. 15, § 
2.  

A subaccount in the Trust is created when an individual becomes a participant. TA Art. 5, § 1. The Trust 
Agreement, and any subaccounts created under the Trust, are stated to be irrevocable. TA Art. 1, § 2. A 
participant (or her representative) must execute a Participation Agreement to participate in the Trust. TA 
Art. 6, § 1. The Participation Agreement and related subaccount are stated to be irrevocable and non-
refundable. TA Art. 6, §§ 2 & 4. However, the participant or her representative may amend the 
Participation Agreement solely to change the remainder beneficiaries. TA Art. 6, § 3. Any person may 
contribute additional assets to the participant’s account, in the absolute discretion of the Co-Trustees. TA 
Art. 7, § 2.  

The Trust Agreement provides that the Trust is for the sole benefit of the participants. TA Art. 2, § 1. 
However, it is not the “objective” of the Trust “to provide for or make distributions for food or shelter to a 
[p]articipant who receives Supplemental Security Income.” Id. Rather, the Trust’s intent is to “supplement 
and enhance the quality of care and life for the [p]articipants” in a manner that does not terminate or reduce 
the participants’ eligibility for public or private benefits. Id. To this end, the Trust Agreement provides that 
assets are not available for the support of the participant, TA Art. 4, § 1, and states that the Co-Trustees 
have no obligation of support owing to a participant. TA Art. 4, § 2. Furthermore, the Trust Agreement 
provides that trust assets which have not been disbursed are not available to the beneficiary. TA Art. 4, § 3.  

The Trust Agreement defines “supplemental needs” as “the requisites for maintaining a [p]articipant’s 
health, safety, and welfare” when the Society determines those requisites are not being provided by a 
governmental program. TA Art. 3, § 1. “Supplemental needs” include, but are not limited to, certain 
medical needs, clothing, education, entertainment, costs of advocacy, and “other ancillary needs for the 
[p]articipant’s sole benefit, which would not jeopardize the [p]articipant’s governmental assistance.” TA 
Art. 3, § 2. The Trust Agreement states that Trust funds “are for the sole benefit of the [p]articipant for any 
supplemental needs or supplemental care they may have or require.” TA Art. 4, § 1.  

If the trust incurs legal expenses, those expenses “may be charged pro rata to all Subaccounts, or charged 
only against the Affected Participants’ Subaccounts, in the Co-Trustees’ sole discretion.” TA Art. 8, § 3. 
The Co-Trustees have “absolute authority” to identify the affected participants. Id.  

The Co-Trustees may make distributions from the Trust in their sole discretion. See TA Art. 4, § 3. 
However, another provision of the Trust Agreement states that only the Society, as Co-Trustee, has 
discretion to make distributions from a participant’s subaccount. See TA Art. 5, § 3. Thus, it is not clear 
whether the Society alone or the Co-Trustees jointly are responsible for approving distributions.  

While the Society will consider the effect of a distribution on a participant’s eligibility for government 
benefits, it may make a distribution even if a negative effect on the participant’s eligibility will result. TA 



 51 

Art. 5, § 6. However, the Trust Agreement states that, if the existence of this authority (whether or not 
exercised) adversely impacts the participant’s eligibility, the Co-Trustees shall only have the power “to 
make disbursements for supplemental goods and services that will not affect the benefits received by the 
Participant.” Id.  

The powers of the Co-Trustees are listed in Article 9 of the Trust Agreement. Among the listed powers, the 
Co-Trustees may employ agents, attorneys, accountants, investment advisors, appraisers, social workers, 
case managers, and companions for participants. TA Art. 9, § 8. The Co-Trustees may “delegate to [these 
providers] any powers the Co-Trustees consider advisable.” TA Art. 9, § 8.  

The Trust Agreement contains a spendthrift provision which provides that no interest in the Trust may be 
assigned by a participant or be subject to the claims of her creditors (other than pursuant to the Medicaid 
payback provisions of the Trust). TA Art. 5, § 8.  

On termination of the participant’s account caused by death, the Trust will expend funds from the account 
in the following order:  

1. Payment of “reasonable expenses for the trust administration and reimbursement/payment for 
taxes due from the Trust . . . due to the death of the [p]articipant”;  

2. Reimbursement to each state that provided Medicaid benefits to the participant an amount up to 
the total amount of medical assistance paid on behalf of the participant under the state’s public 
benefit programs;  

3. Payment of the remaining balance to the remainder beneficiaries listed in the Participation 
Agreement.  

TA Art. 12, § 1. 

The Trust Agreement contains a provision for early termination of a participant’s subaccount, which can 
only be exercised by the Co-Trustees. TA Art. 12, § 2. The Trust Agreement specifies that these 
disbursements shall be “for the sole benefit of the Participant.” TA Art. 12, § 2. In the next sentence, the 
Trust Agreement provides that:  

If the Participant’s Representative did not designate such a recipient in the Participation 
Agreement, then the Co-Trustees may allocate said distribution to or for the benefit of the 
Participant after, if required by law, the Trust satisfies any claims for reimbursement for services 
by the State of Illinois or any other state that provides Medicaid or other governmental benefits to 
the Participant up to an amount equal to the total assistance paid on behalf of the beneficiary under 
the State’s Public Benefit Programs for services rendered.  

TA Art. 12, § 2. 

The Trust Agreement contains a provision for termination of the entire trust, which can only be exercised 
by the Co-Trustees. TA Art. 13, § 1. Upon such a termination, all subaccount assets are to be distributed to 
the State of Illinois. Id.  

The Trust is governed by laws of the State of Illinois. TA Art. 16, § 2. 

Participation (Joinder) Agreement 

The Participation Agreement states that the Trust must be maintained by a not-for-profit corporation, and 
that the Society has established and agreed to maintain the Trust. PA p. 10.  
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A subaccount in the Trust is formed for the benefit of the participant (who is also the grantor). PA p. 1. 
Thus, it is a grantor trust.  

Under the Participation Agreement, the participant irrevocably assigns and transfers to the Co-Trustees of 
the Trust assets to be deposited in the account of the participant. PA pp. 1, 10.  

All distributions and disbursements are discretionary as directed by the Society, as Trustee. PA p. 8.  

Upon termination of a subaccount due to the participant’s death, the Trustee will first pay taxes to the state 
or federal government due to the death of the participant and reasonable expenses for trust administration; 
and then reimburse the state(s) for Medicaid. PA p. 4. If the participant named remainder beneficiaries, the 
balance will be distributed to any remainder beneficiaries designated in the Participation Agreement. Id.  

If a designation of beneficiaries is not effectively made, or the remainder beneficiaries cannot be located, 
the funds will be donated to the Society. PA p. 7. If a distribution to a remainder beneficiary lapses, or the 
participant so elects when the subaccount is created, the remainder will be retained by the Trust. PA pp. 4, 
7. The participant may either reserve or not reserve the right to change the remainder beneficiaries. PA p. 7.  

The Trust is governed by the laws of Illinois. PA p. 10. 

DISCUSSION 

I. Statutory Resource Rules 

Under the Social Security Act (Act), a trust created on or after January 1, 2000, from the assets of an 
individual generally will be considered a resource for SSI purposes to that individual to the extent that the 
trust is revocable or, in the case of an irrevocable trust, to the extent that any payments could be made from 
the trust to or for the benefit of the individual. See 42 U.S.C. § 1382b(e); Program Operations Manual 
System (POMS) SI 01120.201(D). However, an exception to this rule exists for certain trusts that meet the 
criteria of 42 U.S.C. § 1396p(d)(4)(C), commonly known as the pooled trust exception.  

In order to qualify for the pooled trust exception, the trust must contain the assets belonging to a disabled 
individual and satisfy the following conditions:  

1. The trust is established and managed by a non-profit association; 
2. The trust maintains a separate account for each beneficiary, but pools these accounts for purposes 

of investment and management of funds;  
3. Accounts in the trust are established solely for the benefit of the disabled individual; 
4. The account is established through the actions of the individual, parent, grandparent, legal 

guardian, or court; and  
5. To the extent that amounts remaining in the beneficiary’s account upon the death of the 

beneficiary are not retained by the trust, the trust will pay to the State(s) the amount remaining in 
the account up to the total amount of medical assistance paid on behalf of the beneficiary under 
the State Medicaid plan(s).  

See 42 U.S.C. § 1396p(d)(4)(C); POMS SI 01120.203(D).  

Here, as discussed below, the Trust is irrevocable. However, it would be a resource, since funds are to be 
used for the individual’s benefit. TA Art. 4, § 1. Accordingly, we consider whether the Trust qualifies for 
the pooled trust exception. As discussed below, we do not believe the Trust satisfies all of the requirements 
of this exception. As such, a self-funded subaccount in the Trust would not be excepted from resource 
counting.  
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1. Established and Managed by a Non-Profit Association 

To satisfy the first requirement of the pooled trust exception, the trust must be established and 
managed by a non-profit association. 42 U.S.C. § 1396p(d)(4)(C)(i); POMS SI 01120.203(D)(3). 
A non-profit association may employ the services of a for-profit entity, but the non-profit 
association must maintain ultimate managerial control over the trust. POMS SI 01120.225(D). For 
example, the non-profit association must be responsible for making day-to-day decisions 
regarding the health and well-being of the beneficiaries. Id. Also, a for-profit entity must not be 
allowed to determine whether to make discretionary disbursements from the trust. POMS SI 
01120.225(E).  

The Participation Agreement states that the Trust must be maintained by a not-for-profit 
corporation, and that the Society has established and agreed to maintain the Trust. PA p. 10. 
Despite this language, it appears that the Trust Agreement allows Marquette Bank, a for-profit 
entity, which is identified as a Co-Trustee, to manage the Trust or execute core managerial duties. 
As noted above, it is unclear whether the Society alone may “approve any distributions or 
payments from the Participant’s Subaccount,” TA Art. 5, § 3, or whether both Co-Trustees may 
make distributions in their sole discretion. TA Art. 4, § 3. In any event, the bulk of the powers of 
trust management are to be exercised by the Co-Trustees. These include the power to sell, borrow, 
and invest assets, TA Art. 9, §§ 2-7, the power to employ and delegate authority to agents and 
professionals, TA Art. 9, §§ 8-9, the power to terminate the subaccount or the entire trust, TA Art. 
12-13, and the power to “do all other acts to accomplish the proper management, investment, and 
distribution of the trust subject to any limitations expressly set forth herein.” TA Art. 9, § 16. In 
addition, there is no provision in the Trust Agreement that would allow the Society to remove or 
replace Marquette Bank as Co-Trustee, as required by POMS SI 01120.225(D). These provisions 
could violate the agency policy that the non-profit association must maintain ultimate managerial 
control over the pooled trust. See POMS SI 01120.225(D).  

The Trust Agreement also allows the Co-Trustees to employ agents, attorneys, accountants, 
investment advisors, appraisers, social workers, case managers, and companions for participants 
and delegate to them “any powers the Co-Trustees consider advisable.” TA Art. 9, § 8. Thus, it 
appears that the Co-Trustees could potentially delegate core managerial responsibilities to other 
for-profit entities.  

Accordingly, the Trust does not appear to satisfy the first requirement of 42 U.S.C. § 
1396p(d)(4)(C) and POMS SI 01120.203(D)(1).  

2. Maintenance of Separate Accounts for Each Trust Beneficiary 

To satisfy the second requirement of the pooled trust exception, the trust must maintain a separate 
account for each trust beneficiary, although it is acceptable for individual accounts to be pooled 
for investment and management purposes. 42 U.S.C. § 1396p(d)(4)(C)(ii); POMS SI 
01120.203(D)(4). The Patriot Pooled Payback Trust satisfies this requirement, as it maintains a 
separate subaccount for each participant, but for purposes of investments and management of 
funds, the Co-Trustees pool the Trust subaccounts. TA Art. 5, §§ 1-2. Also, the Trustee, or its 
authorized agent, maintains records for each Trust subaccount. TA Art. 5, §§ 1, 10.  

Accordingly, the Trust appears to satisfy the second requirement of 42 U.S.C. § 1396p(d)(4)(C) 
and POMS SI 01120.203(D)(1).  

3. Established for the Sole Benefit of the Individual  

To satisfy the third requirement of the pooled trust exception, the trust account must be established 
for the sole benefit of the disabled individual. 42 U.S.C. § 1396p(d)(4)(C)(iii); POMS SI 
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01120.203(D)(5). A trust is considered to be established for the sole benefit of an individual if the 
trust benefits no one but that individual, either at the time the trust is established or at any time for 
the remainder of the individual’s life. POMS SI 01120.201(F)(1).  

The POMS states that an individual trust account does not meet the pooled trust exception if the 
trust account “provides a benefit to any other individual or entity during the disabled individual’s 
lifetime.” POMS SI 01120.203(D)(5). Here, the Trust Agreement states that any costs and 
expenses incurred by the Trust in defending a claim, demand, action, suit or proceeding may be 
charged pro rata to all subaccounts, or only to the involved subaccounts, in the Co-Trustees’ sole 
discretion. TA Art. 8, § 3. Thus, it is not entirely clear whether the Trust Agreement contemplates 
the potential use of a participant’s assets in a subaccount for the benefit of other beneficiaries. The 
Society should clarify this point in order to meet this requirement of the pooled trust exception.  

In addition, where a trust can be terminated during a beneficiary’s lifetime, the following criteria 
must be met: (1) the State(s) receives all amounts remaining in the trust up to an amount equal to 
the amount of medical assistance paid on behalf of the individual under the State Medicaid 
plan(s); (2) after payment of allowable administrative expenses, all remaining funds are distributed 
to the trust beneficiary, and (3) the power to terminate is given to someone other than the trust 
beneficiary. See POMS SI 01120.199(F)(1); see also POMS SI 01120.203(D)(5) (the pooled trust 
exception does not apply if the trust account “allows for termination of the trust account prior to 
the individual’s death and payment of the corpus to another individual or entity”). An early 
termination clause, however, need not meet the forgoing criteria if it solely allows for a transfer of 
the beneficiary’s assets from one section 1917(d)(4)(C) qualifying pooled trust to another section 
1917(d)(4)(C) qualifying pooled trust. See POMS SI 01120.199(F)(2).  

Here, the Trust Agreement contains two early termination provisions that could apply during the 
participant’s lifetime. Neither provision appears to satisfy the requirements of POMS SI 
01120.199(F)(1).  

The first provision addresses the termination of an individual subaccount. TA Art. 12, § 2. While 
this provision contains a Medicaid payback provision, that provision is conditional, as it requires 
payback only “if required by law.” TA Art. 12, § 2. Nothing in the pooled trust provision of the 
Act allows the payback provision to be conditioned on whether such a provision is legally required 
at the time of the termination.  

Moreover, the first provision lacks clarity, and we are unable to assess whether the assets benefit 
an individual other than the participant. As POMS SI 01120.199(F)(1) explains, “no entity other 
than the trust beneficiary may benefit from the early termination”; in other words, “after 
reimbursement to the State(s), all remaining funds [must be] disbursed to the trust beneficiary” 
other than funds used for reasonable administrative expenses. The Trust Agreement states, “If the 
Participant’s Representative did not designate such a recipient in the Participation Agreement, 
then the Co-Trustees may allocate said distribution to or for the benefit of the Participant . . . .” TA 
Art. 12, § 2 (italics added). First, there is no antecedent for the term “such a recipient,” but the 
existence of the italicized clause suggests that the subaccount’s proceeds may be used to benefit 
someone other than the participant under some circumstances. Second, the term “may” is 
generally permissive rather than mandatory, suggesting that the Co-Trustees are not required to 
distribute all remaining funds to the participant. The Society should clarify these points in order to 
meet this requirement of the pooled trust exception.  

The second early termination provision involves the termination of the entire trust. Upon 
termination of the entire trust, the contents of all subaccounts are to be transferred to the State of 
Illinois. TA Art. 13, § 1. This provision appears inconsistent with POMS SI 01120.199(F)(1) for 
two reasons. First, the provision does not require that each state that provided Medicaid benefits 
“as primary assignee, would receive all amounts remaining in the trust at the time of termination 
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up to an amount equal to the total amount of medical assistance paid on behalf of the individual 
under the State Medicaid plan(s).” POMS SI 01120.199(F)(1).  

Second, this provision allows for payment of the trust corpus to another entity (the State of 
Illinois) prior to the participant’s death, which is inconsistent with the requirement that another 
entity not benefit from the early termination. The Society should clarify these points in order to 
meet this requirement of the pooled trust exception.  

Accordingly, the Trust Agreement does not appear to satisfy the requirements of 42 U.S.C. § 
1396p(d)(4)(C)(iii) and POMS SI 01120.203(D)(5).  

4. Established by the Beneficiary, a Parent, Grandparent, Legal Guardian, or a Court 

The fourth requirement of the pooled trust exception requires that the trust account be established 
through the actions of the account beneficiary’s parent, grandparent, legal guardian, or a court. 42 
U.S.C.A. § 1396p(d)(4)(C)(iii); POMS SI 01120.203(D)(6). The Trust Agreement identifies the 
settlor as the participant, a parent, grandparent, guardian, or court that establishes a subaccount for 
the benefit of a participant. TA Art. 15, § 2. Accordingly, the Trust Agreement appears to satisfy 
the requirements of 42 U.S.C. § 1396p(d)(4)(C)(iii) and POMS SI 01120.203(D)(6).  

5. Reimbursement to the State(s) Upon the Beneficiary’s Death 

To satisfy the fifth requirement of the pooled trust exception, the trust must contain “specific 
language” that provides that upon a beneficiary’s death, to the extent amounts remaining in the 
beneficiary’s account are not retained by the trust, the State(s) are reimbursed equal to the total 
amount of medical assistance paid on behalf of the deceased beneficiary during his or her lifetime. 
42 U.S.C. § 1396p(d)(4)(C)(iv); POMS SI 01120.203(D)(8).  

When a subaccount is terminated by death, the Trust Agreement assigns first priority to payment 
of “reasonable expenses for the trust administration” and “reimbursement/payment for taxes due 
from the Trust . . . due to the death of the [p]articipant.” TA Art. 12, § 1. Payment of these 
administrative expenses prior to reimbursing States for the amount of medical assistance appears 
to be consistent with POMS SI 01120.203(E)(1). The second priority for repayment is 
reimbursement to any state that provided medical benefits to the participant up to the total amount 
of medical assistance provided. TA Art. 12, § 1. These provisions appear to satisfy the 
requirements of 42 U.S.C. § 1396p(d)(4)(C)(iv) and POMS SI 01120.203(D)(8).  

However, with respect to the statement in the Trust Agreement that the Society “may rely on a 
statement from the Illinois Department of Healthcare and Family Services regarding claims 
received or from a similar agency in another state,” TA Art. 5, § 15, we note that this language 
could be read to suggest that the Trust’s reliance on inaccurate or incomplete information provided 
by a state agency could waive the Trust’s obligation to reimburse the State(s) for Medicaid 
benefits. We caution that there is no statutory authority for such a reading and that the Trust must 
ensure that it fully carries out its Medicaid repayment obligations.  

II. Regular Resource Rules 

If the Society is able to cure the above defects and qualify for the pooled trust exception, a self-funded 
subaccount in the Trust is still subject to the regular resource counting rules. See POMS SI 
01120.203(D)(1). Pursuant to POMS SI 01120.200(D)(1)(a), trust principal is a resource if the beneficiary 
has the legal authority to revoke or terminate the trust and then use the funds to meet his or her food or 
shelter needs, or if the beneficiary can direct use of the trust principal for his or her support and 
maintenance under the terms of the trust. Moreover, if the beneficiary can sell his or her beneficial interest 
in the trust, that interest is a resource. Id.  
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We must first determine the revocability of the self-funded subaccounts in the Patriot Pooled Payback 
Trust. Whether a trust can be revoked depends on the terms of the trust and applicable state law—here, 
Illinois. See POMS SI 01120.200(D)(2). The Trust Agreement states that it and the Participant Agreement 
are irrevocable. TA Art. 1, § 2; Art. 6, § 2. Upon the delivery and acceptance of property by the Trustee, 
the Trust shall be irrevocable as to the participant who is the beneficiary of the subaccount. TA Art. 1, § 2; 
Art. 6, § 4. Likewise, the Participation Agreement requires the participant to acknowledge that the transfer 
of property to the Trust is irrevocable. PA pp. 1, 10.  

Notwithstanding these provisions, when a grantor is the sole beneficiary of a trust, the trust is deemed to be 
revocable even if the trust document states it is irrevocable. See Restatement (Third) of Trusts § 65 
Reporter’s Notes (2003) (if grantor is also sole beneficiary of trust, trust is considered revocable regardless 
of contrary language in trust); POMS SI 01120.200(D)(3), SI CHI01120.200(C). Here, however, the 
Participation Agreement allows the grantor to name remainder beneficiaries, and provides that the Society 
or the Trust itself will be entitled to the remainder of the subaccount if no remainder beneficiaries were 
named, they cannot be found, or a distribution to a remainder beneficiary lapses. PA at pp. 4, 7. 
Accordingly, there is at least one residual beneficiary. As such, a self-funded subaccount in the Trust is not 
revocable, because the grantor could not revoke his subaccount unilaterally, but would need the consent of 
the residual beneficiary. See POMS SI CHI01120.200(C); Thompson v. Waukesha State Bank, 510 F. 
Supp. 2d 453, 460 (N.D. Ill. 2007) (irrevocable trust may be revoked upon consent of all beneficiaries) 
(citing Mortimer v. Mortimer, 285 N.E.2d 542, 545-46 (Ill. Ct. App. 1972)).  

Further, the Trust Agreement provides that the Trust is a discretionary trust, and as such the Co-Trustees 
shall make distributions in their sole discretion. TA Art. 4, § 3. Neither the Trust Agreement nor the 
Participant Agreement provide for mandatory disbursements to the participant. Indeed, the Trust 
Agreement states that the Co-Trustees have no obligation of support owing to a participant. TA Art. 4, § 2. 
Additionally, Trust assets are not available to the participant. TA Art. 4, §§ 1 & 3. The Trust Agreement 
explains that the “Participation Agreement reflects that upon execution the Participant releases and 
relinquishes all rights in, control over, and all incidents of interest of any kind or nature in and to the 
contributed assets, subsequent additions and the income hereon.” TA Art. 6, § 4. Thus, the grantor cannot 
direct the use of the account principal for support and maintenance.  

With respect to the grantor’s ability to sell his or her beneficial interest in the Trust, the Trust Agreement 
contains a spendthrift provision which provides that no interest shall be assignable or be subject to the 
claims of the participant’s creditors (other than in accordance with the Medicaid reimbursement provisions 
of the Trust. TA Art. 5, § 8. Generally, states that allow spendthrift trusts do not allow a grantor to establish 
a spendthrift trust for his or her own benefit. See POMS SI 01120.200(B)(13). This principle is consistent 
with Illinois law. SeeRush Univ. Med. Ctr. v. Sessions, 980 N.E.2d 45, 52 (Ill. 2012) (reaffirming the 
common-law rule against self-settled spendthrift trusts). Even though the Trust’s spendthrift provision is 
not valid in Illinois, the grantor’s beneficial interest in the account would have no significant market value, 
since the Trustee cannot be compelled to make any distributions from the account. See TA Art. 4, § 3; 
Restatement (Third) of Trusts § 60 & cmt. e, f (2003).  

Likewise, although the grantor may reserve the right to appoint new remainder beneficiaries, PA p. 7, it is 
unlikely that the reserved power of appointment would constitute a valuable, sellable interest in the 
subaccount. We think it unlikely that anyone would purchase the right to be appointed as a remainder 
beneficiary because there is no certainty as to the amount, if any, that would remain in the subaccount at the 
time of the participant’s death after payment of allowable administrative expenses and reimbursement of 
funds paid for medical assistance to the State(s).  

Therefore, if the Society can cure the above-discussed defects and satisfy the requirements of the pooled 
trust exception, a self-funded subaccount in the Trust would not constitute a resource under the regular 
resource rules.  

Third-Party Contributions 
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Lastly, we note that the Trust allows contributions to an existing subaccount to be made from any person. 
TA Art. 7, § 2. Agency policy provides that, in the case of a comingled trust established on or after January 
1, 2000, with the assets of both an SSI claimant (or spouse) and third parties, the regular resource rules 
apply to the portion of the comingled trust attributable to the assets of third parties, and the statutory 
resource rules apply to the portion attributable to the assets of the SSI claimant (or spouse). See POMS SI 
01120.201(C)(2)(c).  

Here, in the event that a subaccount in the Trust receives any contributions from a third party, the portion of 
the account attributable to the assets of the third party would not be a resource under the regular resource 
rules. First, the Trust does not give the beneficiary the right to terminate his account. See POMS SI 
01120.200(D)(1)(b)(2) (beneficiary generally does not have power to terminate a trust). Moreover, under 
Illinois law, the beneficiary would not be able to unilaterally terminate his account, but would need the 
consent of all residual beneficiaries. See Thompson, 510 F. Supp. 2d at 460 (citing Disher v. Fulgoni, 514 
N.E.2d 767, 775 (Ill. Ct. App. 1987)). Second, as discussed above, the Trust contains no provision allowing 
the beneficiary to direct the use of trust principal for his support or maintenance. Finally, the Trust contains 
a spendthrift provision, TA Art. 5, § 8, which Illinois allows in third party trusts. See 735 Ill. Comp. Stat. 
5/2-1403; In re Marriage of Chapman, 697 N.E.2d 365, 367 (Ill. Ct. App. 1998). Accordingly, with respect 
to the portion of an account attributable to the assets of a third party, neither the principal nor the 
individual’s beneficial interest should be considered a resource.  

CONCLUSION 

For the reasons discussed above, we conclude that self-funded subaccounts in the Patriot Pooled Payback 
Trust would not meet all the requirements for an exception to resource counting under 42 U.S.C. § 
1396p(d)(4)(C).  

--------------------------------------------------------------------------------------------------------------------------------- 

Rollover Provisions 

PS 01825.015 Idaho        TN 175 (02-20) 
A. PS 20-0006 Analysis of the National Foundation for Special Needs Integrity 
Pooled Trust for the State of Idaho  

January 24, 2020 

1. Syllabus  

In this opinion, the RCC examines the National Foundation of Special Needs Integrity Pooled Trust for the 
State of Idaho to determine if it qualifies as a pooled trust under 42 U.S.C. § 1396p(d)(4)(C) and POMS SI 
01120.203.D. The trust does not meet the requirements pertaining to sole benefit and Medicaid payback 
and therefore does not qualify as a pooled trust under 42 U.S.C. § 1396p(d)(4)(C).  

2. Opinion  

QUESTION PRESENTED 

Does [the claimant]’s trust sub-account with the National Foundation of Special Needs Integrity Pooled 
Trust for the State of Idaho (“NFSNI Trust”) qualify as a pooled trust under 42 U.S.C. § 1396p(d)(4)(C) 
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and POMS SI 01120.203.D, such that the Trust must be evaluated under POMS SI 01120.200 to determine 
if it is a countable resource for Supplemental Security Income (SSI) purposes?  

BRIEF ANSWER 

No. The NFSNI Trust does not qualify as a pooled trust under 42 U.S.C. § 1396p(d)(4)(C) and POMS SI 
01120.203.D. Accordingly, it must be evaluated under POMS SI 01120.201 to determine if it is a countable 
resource for SSI purposes.  

SUMMARY OF FACTS 

[Name redacted] (the claimant) is a disabled individual receiving SSI. See Joinder Agreement, art. II.C, at 
6. In January 2014, when the claimant was a minor, his father, [name redacted], executed a joinder 
agreement on the claimant’s behalf with the NFSNI Trust. See Joinder Agreement, art. II.B, and at 17. The 
joinder agreement established an individual sub-account in the NFSNI Trust. In addition to the joinder 
agreement, The National Foundation of Special Needs Integrity Pooled Trust for The State of Idaho 
agreement (“Master Trust”) dated September 14, 2009, governs the Trust and its sub-accounts. See Master 
Trust, at 20.  

ANALYSIS 

A. To be a pooled trust, a trust must meet six requirements. 

To be eligible for SSI, the dollar value of a claimant’s countable resources cannot exceed certain statutory 
limits. 42 U.S.C. § 1382(a)(1)(B) & (3)(B); 20 C.F.R. §§ 416.202(d), 416.1201, 416.1205; POMS SI 
01110.003(A). A trust that meets the requirements of 42 U.S.C. § 1396p(d)(4)(C) is considered to be a 
pooled trust, which must be evaluated under POMS SI 01120.200 to determine if it is a countable resource 
for SSI purposes.  

First, to be a pooled trust, the trust must contain “the assets of an individual who is disabled.” 42 U.S.C. § 
1396p(d)(4)(C); accord POMS SI 01120.203.D.2. Second, the trust must be “established and managed by a 
nonprofit association.” 42 U.S.C. § 1396p(d)(4)(C)(i); accord POMS SI 01120.203.D.3. Third, the 
association must maintain “[a] separate account . . . for each beneficiary of the trust, but, for purposes of 
investment and management of funds, the trust pools these accounts.” 42 U.S.C. § 1396p(d)(4)(C)(ii); 
accord POMS SI 01120.203.D.4. Fourth, the accounts must be “established solely for the benefit of the 
individuals who are disabled.” 42 U.S.C. § 1396p(d)(4)(C)(iii); accord POMS SI 01120.203.D.5. Fifth, the 
trust account must be “established . . . by the parent, grandparent, or legal guardian of such individuals, by 
such individuals, or by a court.” 42 U.S.C. § 1396p(d)(4)(C)(iii); accord POMS SI 01120.203.D.6. Sixth, 
and finally, “[t]o the extent that amounts remaining in the beneficiary’s account upon the death of the 
beneficiary are not retained by the trust, the trust pays to the State from such remaining amounts in the 
account an amount equal to the total amount of medical assistance paid on behalf of the beneficiary under 
the State plan . . . .” 42 U.S.C. § 1396p(d)(4)(C)(iv); accord POMS SI 01120.203.D.8.  

A trust that does not qualify as a pooled trust must be evaluated under POMS SI 01120.201 to determine if 
it is a countable resource for SSI purposes.  

B. The NFSNI Trust does not qualify as a pooled trust.  

The NFSNI Trust does not meet two of the six requirements for a pooled trust. Our analysis is based on the 
terms of the National Foundation of Special Needs Integrity Pooled Trust for the State of Idaho (hereinafter 
the Master Trust) and the claimant’s Joinder Agreement (Joinder Agreement).  

1. Disabled Individual 
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To begin, the trust must contain “the assets of an individual who is disabled.” 42 U.S.C. § 1396p(d)(4)(C); 
see also POMS SI 01120.203.D.2 (“[T]he individual whose assets were used to establish the trust account 
must be disabled for SSI purposes.”). That requirement is satisfied here. The claimant is a disabled 
individual who was receiving SSI payments when he enrolled in the NFSNI Trust. See Joinder Agreement, 
art. 2.C, at 6 (stating he receives SSI). The account may be funded only with assets belonging to the 
claimant. Master Trust, art. 5.C.  

2. Established and Managed by a Nonprofit Association 

Next, the trust must be “established and managed by a nonprofit association.” 42 U.S.C. § 
1396p(d)(4)(C)(i); see also POMS SI 01120.203.D.3 (trust is “established and maintained by the actions of 
a nonprofit association”).  

This requirement is satisfied. The National Foundation for Special Needs Integrity, Inc., a 501(c)(3) non-
profit corporation, established the Trust and acts as Trustee. See Master Trust, declarations, at 2; art. 1; and 
at. 5.A. The Trustee has powers to manage the Trust, including the power to invest or not invest the Trust 
property and exercise sole discretion over disbursement decisions. Master Trust, art. 11.1, 11.7; see also art. 
13.1, 13.2, Joinder Agreement, art. VII. The Trustee also has the power to designate a successor Trustee if 
one is required. Master Trust, art. 16.3.  

3. Separate Accounts, Pooled for Investing 

To be a pooled trust, the trust must maintain a separate account for each beneficiary. 42 U.S.C. § 
1396p(d)(4)(C)(ii); see also POMS SI 01120.203.D.4. However, “for purposes of investment and 
management of funds, the trust pools these accounts.” 42 U.S.C. § 1396p(d)(4)(C)(ii); see also POMS SI 
01120.203.D.4. This requirement is further reflected in POMS, which notes that “the trust must be able to 
provide an individual accounting for each individual.” POMS SI 01120.203.D.4.  

The Master Trust contains these requirements. The Master Trust states that the NFSNI Trust may pool 
together the assets in all of the sub-accounts for investment and management purposes, but that each sub-
account constitutes a separate account. Master Trust, art. 2. The Master Trust also states that contributions; 
deductions and disbursements; earning and losses; and all other expenses specific to each beneficiary shall 
be recorded and accounted for separately for each beneficiary. Master Trust, art. 2  

4. Established for the Sole Benefit of the Disabled Individual 

The next requirement for a pooled trust is that the trust account is “established solely for the benefit of 
individuals who are disabled.” 42 U.S.C. § 1396p(d)(4)(C)(iii); see also POMS SI 01120.203.D.5 (trust 
“must be established for the sole benefit of the disabled individual.”). The statute does not provide 
guidance on “sole benefit.” See 42 U.S.C. § 1396p(h) (setting forth definitions, but not defining this term). 
But POMS explains that a trust is “established for the sole benefit of an individual” when it “benefits no 
one but that individual, whether at the time the trust is established or at any time for the remainder of the 
individual’s life.” POMS SI 01120.201.F.1.  

The trust may pay third parties for goods or services for the beneficiary and still be for the “sole benefit” of 
the beneficiary. POMS SI 01120.201.F.3.a. The trust may pay certain travel expenses for the beneficiary’s 
medical treatment. POMS SI 01120.201.F.3.b. The trust also may “provide for reasonable compensation for 
a trustee(s) to manage the trust, as well as reasonable costs associated with investment, legal or other 
services rendered on behalf of the individual with regard to the trust.” POMS SI 01120.201.F.4.  

The NFSNI Trust does not meet this definition. The Master Trust states that “[a]ll disbursements made by 
the Trustee shall be for the sole benefit of the Beneficiary” and the Joinder Agreement contains similar 
language. Master Trust, art. 13.3; Joinder Agreement, art. VI. This language is compliant with the statute.  
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However, the NFSNI Trust contains a problematic termination clause. The termination clause allows for 
transfer to “a qualified private or geographically appropriate and qualified not-for-profit pooled special 
needs trust.” Master Trust, art. 16.1. This provision is not compliant with the sole benefit requirement. 
First, the term “qualified” is not sufficiently clear. Additionally, even if it were clear that qualified 
indicated compliance with the law and policy relevant to the agency’s evaluation, the statement could 
contemplate not only the possibility of transfer to a (d)(4)(C) trust (account) but also the possibility of 
transfer to a (d)(4)(A) trust (“a qualified private . . . special needs trust”). To the extent that that is the 
intended meaning, the POMS does not allow for transfer to a (d)(4)(A) trust. See POMS SI 01120.199.F.2. 
Further, the Trust provides that Idaho law governs trust termination and its effect on resource eligibility, 
Master Trust at 15.3, but Idaho law does not restrict decanting of a (d)(4)(C) trust into another Medicaid 
payback trust. For these reasons, the Master Trust and the Joinder Agreement are not sufficiently specific to 
comply with the statute and agency policy.  

Accordingly, the NFSNI Trust does not satisfy the fourth requirement for pooled trusts. 

5. Established Through the Actions of the Individual, Parent, Grandparent, Legal Guardian, or Court 

To qualify as a pooled trust, the trust account must be “established . . . by the parent, grandparent, or legal 
guardian of such individuals, by such individuals, or by a court.” 42 U.S.C. § 1396p(d)(4)(C)(iii); accord 
POMS SI 01120.203.D.6. [the father] executed a joinder agreement, which established the claimant’s 
account in the NFSNI Trust. See Joinder Agreement, art. II.B, and at 17. [Name redacted] is the parent of 
the claimant, who was a minor when [the parent] executed the Joinder Agreement. Joinder Agreement, art. 
II.B. Therefore, the NFSNI Trust meets the fifth requirement.  

6. Remaining Amounts Paid to the State  

Sixth, “[t]o the extent that amounts remaining in the beneficiary’s account upon the death of the beneficiary 
are not retained by the trust, the trust pays to the State from such remaining amounts in the account an 
amount equal to the total amount of medical assistance paid on behalf of the beneficiary under the State 
plan.” 42 U.S.C. § 1396p(d)(4)(C)(iv); accord POMS SI 01120.203.D.8.  

The NFSNI Trust does not meet this requirement. The Master Trust and the Joinder Agreement provide that 
to the extent that amounts remaining in the sub-account upon the death of the Trust Beneficiary are not 
retained by the Trust, the Trust will pay the State, or states as may be the case, from such remaining 
amounts in the sub-account, equal to the total amount of government assistance benefits paid to or on 
behalf of the Trust Beneficiary during the Beneficiary's lifetime. See Master Trust, art. 14; see also Joinder 
Agreement, art. IV.  

Thus, the NFSNI Trust does not meet the Medicaid reimbursement requirement in POMS SI 
01120.203.D.8 because the lifetime spending limit restricts the amount paid back to the states to funds 
conceivably less than the “total amount” contemplated by Section 1396p(d)(4)(c). Since a beneficiary could 
conceivably have received services prior to their death that are due to be paid by the State of Idaho but have 
not yet been paid, the lifetime spending limit prevents the Trust from meeting the Medicaid reimbursement 
requirement. Except for the lifetime spending limit emphasized above, Section 14 is otherwise consistent 
with the requirements in POMS SI 01120.203.D.8.  

CONCLUSION 

In sum, the NFSNI Trust does not qualify as a pooled trust under 42 U.S.C. § 1396p(d)(4)(C) and POMS SI 
01120.203.D. Accordingly, the NFSNI Trust must be evaluated under POMS SI 01120.201.  

----------------------------------------------------------------------------------------------------------- 
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PS 01825.017 Indiana       TN 162 (09-19) 
A. CPM 19-105 Whether the National Foundation for Special Needs Integrity 
Pooled Trust is a Resource for SSI Purposes  

August 21, 2019 

1. Syllabus  

In this opinion, the Regional Chief Counsel (RCC) examines whether The National Foundation for Special 
Needs Integrity, Inc., (NFSNI) Pooled Trust for the State of Indiana (the Trust) complies with pooled trust 
policy. The RCC finds that the trust does not comply with pooled trust requirements. Specifically, it does 
not meet the statutory requirements regarding management of pooled trusts by non-profit entities.  

2. Opinion  

You asked whether The National Foundation for Special Needs Integrity, Inc., (NFSNI) Pooled Trust for 
the State of Indiana (the Trust) is in compliance with the procedures governing the agency’s pooled trust 
policy. For the reasons discussed below, we conclude that the NFSNI Trust does not comply with pooled 
trust policy because multiple Trust provisions are inconsistent with the statutory requirements regarding 
management of pooled trusts by non-profit entities. If these defects in the Trust were cured, however, the 
Trust would meet the pooled trust exception to counting trust funds as a resource under 42 U.S.C. § 
1396p(e). The Trust sub-accounts also would not be considered resources under the regular resource rules.  

BACKGROUND 

The NFSNI, an Indiana non-profit organization, established and manages the Trust, serving as the Trustee. 
See Declaration of Trust (“Decl. of Trust”), Introduction & Recitals, p.1. NFSNI first established the Trust 
on January 16, 2008, and the Trust was amended and restated in 2009. Decl. of Trust, Introduction, p.1. 
While NFSNI is named as the Trustee, the definition of “Trustee” in the Declaration of Trust also includes 
“its successor(s) in interest and capacity” and “shall include one or more Co-Trustee(s), if such Co-Trustees 
in the future be named as may be necessary or advisable.” Decl. of Trust, Art. 5(B). There is no 
requirement that a Co-Trustee or a Successor Trustee be a non-profit organization.  

As set forth in Article 11 of the Declaration of Trust, the Trustee, as defined above, “shall have all of the 
powers provided for by the applicable Trust Codes, Fiduciary Acts, Prudent Investor Acts . . . including, 
but not limited to: (1) the power to act as Trustee; (2) the power to invest or not to invest the Trust 
property; . . . [and] (7) the power to exercise sole and absolute discretion over the decision to make a 
disbursement or not to make a disbursement, as may be requested by the Grantor/Beneficiary.” Decl. of 
Trust, Art. 11. The Declaration of Trust makes clear that the Trustee exercises “sole and unqualified 
discretion” to “disburse trust income or principal on behalf of the Beneficiary as it deems necessary and as 
advisable.” Decl. of Trust, Art. 13, § 13.2. Along the same lines, the Trustee retains ultimate authority and 
discretion to invest the Trust property. Decl. of Trust, Art. 13, § 13.1.  

The Trust consists of separate, individual sub-accounts that are established and managed for the sole 
benefit of the specified beneficiary, but the Trust assets are pooled for purposes of management and 
investment. Decl. of Trust, Art. 2; see also Joinder Agreement, Art. VI. The individual beneficiaries of the 
Trust are disabled persons, as defined in 42 U.S.C. § 1382c(a)(3). Decl. of Trust, Art. 5(D). According to 
the Declaration of Trust, the individual beneficiaries are the sole recipients of services and benefits of their 
Trust sub-accounts, which are created by a grantor. Decl. of Trust, Art. 2; Art. 5(C) & (D). A “Grantor” is 
defined as “the person, or that person’s guardian, parent, grandparent, or pursuant to court order, whose 
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money will be funding the trust account solely for his or her benefit.” Decl. of Trust, Art. 5(C). The 
individual sub-accounts are established by executing a separate “Joinder Agreement” (the Joinder 
Agreement). Decl. of Trust, Art. 5(F) & Art. 8; see also Joinder Agreement.  

The Trust and the individual sub-accounts are established “to supplement, not supplant,” any means-tested 
government assistance programs for which an individual beneficiary receives or is eligible. Decl. of Trust, 
Art. 6 & Art. 13, §§ 13.3 & 13.4. Further, the Declaration of Trust specifies that it will not be used for basic 
medical care, food, or shelter and that the Trustee is expressly prohibited from making any disbursements 
from the Trust that would jeopardize any government benefits or public assistance that an individual 
beneficiary receives or is eligible to receive. Id. The Declaration of Trust also provides that:  

The costs and expenses incurred by the Trustee for extraordinary administrative expenses or for 
the legal defense of the Trust Pool shall be apportioned pro-rata to all Sub-Accounts. In the event 
of extraordinary administrative expenses or legal challenge to one specific Sub-Account, such 
costs and expenses shall be borne by the specific Sub-Account requiring such extraordinary 
administrative expenses or that is the target of the claim, litigation or challenge brought against 
it—unless such issue requiring extraordinary administrative expenses or such claim, litigation, or 
challenge potentially may materially affect the integrity or administration of other sub-accounts, in 
which case said costs shall be apportioned pro-rata between all sub-accounts that may be 
materially affected by said issue giving rise to extraordinary administrative expenses or said claim, 
litigation or challenge.  

Decl. of Trust, Art. 10, § 10.4. 

If the Trustee has reasonable cause to believe that the Trust or trust income or principal is or may become 
liable for basic maintenance, the Trustee may, in its sole discretion, transfer the assets in the beneficiary’s 
sub-account to a “qualified private or geographically appropriate and qualified not-for-profit pooled special 
needs trust.” Id.  

Pursuant to the Declaration of Trust, the “Trust property is legally unavailable to the Beneficiary, and the 
Beneficiary has no legal right to compel any disbursement or distribution from the Trust for any reason 
whatsoever, or to otherwise control or direct the actions of the Trustee, said Trustee acting under its sole, 
absolute, and unqualified discretion” (emphasis in original).Decl. of Trust, Art. 9, § 9.2; see also Art. 13, § 
13.2.  

The Declaration of Trust also states that the Trust is irrevocable and that the Trust property “shall not be 
refundable under any circumstances whatsoever.” Decl. of Trust, Art. 7. The Declaration of Trust also 
contains a spendthrift provision, that provides that “[n]o portion of the Trust Corpus or trust Sub-Account 
of any Beneficiary, whether in principal or in income, shall be assigned, pledged, promised, transferred, 
bequeathed or sold in any manner by any Beneficiary.” Decl. of Trust, Art. 9, § 9.1.  

If the Trust terminates due to the resignation or dissolution of NFSNI, the Trustee “shall designate a 
successor Trustee.” Decl. of Trust, Art. 16, § 16.3. The Declaration of Trust also establishes a specific 
termination date—January 1, 2095—to comply with the rule against perpetuities. Decl. of Trust, Art. 16, § 
16.2. Upon its termination on the designated date in 2095, the Trustee “shall distribute all Trust Property to 
[NFSNI] or its successor(s) in name and/or interest shall create a new Declaration of Trust immediately 
following the termination . . . contributing to the new Trust all property distributed to [NFSNI] or its 
successor(s) in name and/or interest from the terminating Trust.” Id. Under this termination provision, the 
new Trust “shall have identical terms as this Declaration of Trust, with the same Grantor/Beneficiaries 
having benefits from the same Trust Sub-Accounts as the terminating Trust.” Id.  

Upon termination of a Trust sub-account due to the death of a beneficiary, the Declaration of Trust 
provides that the Trust “shall not retain more than fifty percent (50%) of any assets remaining” in the sub-
account. Decl. of Trust, Art. 14. To the extent that assets are not retained by the Trust, the “first payee” is 
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any state which will be reimbursed for any amount that the state has paid “on behalf of the Beneficiary 
during the Beneficiary’s lifetime.” Id. This provision also specifies that if the beneficiary “has received 
Medicaid benefits in more than one state, each state that has provided benefits shall be repaid” and, if there 
are insufficient funds, each state will receive its proportionate share. Id. Furthermore, the state(s) “shall 
have priority of payment over any other debts and administrative expenses, except those listed in SSA 
P.O.M.S. SSI SI § 01120.203.B.3.a.” Id. Finally, if any assets remain in the sub-account after the above 
payments are made, “such balance shall be forwarded to the Secondary Remainder Beneficiary(ies) 
designated in the Beneficiary’s Joinder Agreement.” Id.; see also Joinder Agreement, Art. IV & V.  

DISCUSSION 

A. Statutory Resource Rules  

Under the Social Security Act (“Act”), a trust created on or after January 1, 2000, from the assets of an 
individual generally will be considered a resource to the extent that the trust is revocable or, in the case of 
an irrevocable trust, to the extent that any payments could be made from the trust to or for the benefit of the 
individual. See 42 U.S.C. § 1382b(e); POMS SI 01120.201(D). However, if a trust meets the criteria of 
either an individual special needs trust under 42 U.S.C. § 1396p(d)(4)(A) or a pooled trust under § 
1396p(d)(4)(C), the trust is excluded from this rule. See POMS SI 01120.203.  

Here, even if the trust is irrevocable, the statutory resource rules would apply because the Trustee has 
discretion to use the income and the principal in the individual sub-accounts for the benefit of the 
beneficiary for whom the sub-account was established. Decl. of Trust, Art. 11, Art. 12, Art. 13. Thus, to the 
extent that sub-accounts are self-funded by the disabled individual, where the disabled individual’s assets 
were first added to the Trust on or after January 1, 2000, the assets would be resources under the statutory 
provisions, unless the pooled trust exception applies.  

In order to qualify for the pooled trust exception, the Trust must contain the assets belonging to a disabled 
individual and satisfy the following conditions:  

1. The trust is established and managed by a non-profit association. 
2. The trust maintains a separate account for each beneficiary, but pools these accounts for purposes 

of investment and management of funds.  
3. Accounts in the trust are established solely for the benefit of the disabled individual. 
4. The account is established through the actions of the individual, parent, grandparent, legal 

guardian, or court.  
5. To the extent that amounts remaining in the beneficiary’s account upon the death of the 

beneficiary are not retained by the trust, the trust will pay to the state(s) from such remaining 
amounts in the account an amount equal to the total amount of medical assistance paid on behalf 
of the beneficiary under the State Medicaid plan.  

See 42 U.S.C. § 1396p(d)(4)(C); POMS SI 01120.203(D).  

Here, the Trust does not appear to meet the first and third conditions of the pooled trust exception, but 
would meet the other criteria for the exception.  

1. The Trust, as Amended, Does Not Satisfy the Requirements Regarding Management by a Non-Profit 
Organization Because a For-Profit Entity Could Be Named as Successor Trustee or as Coequal Co-Trustee.  

The Trust was established by NFSNI, which is a non-profit organization. Decl. of Trust, Introduction, 
Recitals, and Art. 5(B). NFSNI also serves as the Trustee, or manager, of the Trust. Id. However, the 
Trustee has authority to appoint Co-Trustees or Successor Trustees, and there is no requirement that a Co-
Trustee or Successor Trustee be a non-profit organization. Decl. of Trust, Art. 5(B) & Art. 11(6); see also 
Decl. of Trust, Art. 16, §§ 16.1 & 16.3. And it appears from the Declaration of Trust that any Co-Trustee 
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exercises congruent powers to that of the Trustee, as the definition of “Trustee” includes any Co-
Trustee(s).[1] See id. We are concerned that NFSNI could, under the terms of the trust, name a for-profit 
entity as Successor Trustee or Co-Trustee, which would violate the non-profit management requirement of 
the pooled trust exception.  

The language in Article 16.1 is also problematic. It provides that the Trustee could transfer a beneficiary’s 
funds into “a qualified private or geographically appropriate and qualified not-for-profit pooled special 
needs trust” (emphasis added). Decl. of Trust, Art. 16, § 16.1. This language is ambiguous and could be 
read to allow for transfer of the beneficiary’s funds into a private special needs trust at the discretion of the 
Trustee. Since the Trust will need to be amended to qualify for the pooled trust exception, we recommend 
that the agency instruct the organization to clarify this provision, as well.  

Along the same lines, the Declaration of Trust also provides for early termination of the Trust on a 
designated date—January 1, 2095—to avoid the rule against perpetuities. Decl. of Trust, Art. 16, § 16.2. 
This provision permits NFSNI to distribute all of the Trust property to NFSNI “or its successor(s),” and 
does not specify that the “successor(s)” must be a qualifying non-profit special needs pooled trust under § 
1917(d)(4)(C). Id. The provision states that NFSNI or its Successor Trustee “shall create a new Declaration 
of Trust immediately” under “identical terms as this Declaration of Trust.” Id. However, the current 
Declaration of Trust does not properly limit Successor Trustees to qualifying non-profit managers. 
Therefore, the provisions regarding re-creating the trust in 2095 also potentially run afoul of the 
requirement that the Trust be managed by a non-profit organization and should be addressed.  

We acknowledge that the Trust Declaration includes a provision stating that “[t]o the extent that any 
provision contained within this Declaration of Trust, or the Joinder Agreement that incorporates it by 
reference, is deemed by any governmental authority to invalidate, reduce or disqualify any Beneficiary 
from eligibility for governmental assistance, said provision shall be interpreted in its broadest sense, or 
limited in scope, or rendered void ab initio to the extent necessary to avoid Beneficiary’s disqualification 
from, or reduction in, Governmental Assistance.” Decl. of Trust, Art. 15, § 15.6. However, SSA policy 
states that, for SSI resource counting purposes, a null and void clause does not cure an otherwise defective 
trust instrument. See POMS SI 01120.227(D). Therefore, the null and void clause in this trust does not cure 
the defective provisions regarding the ability to appoint for-profit Co-Trustees or Successor Trustees.  

2. The Trust Maintains Separate Sub-Accounts That Are Pooled for Investment Purposes.  

The Trust maintains separate sub-accounts for each individual beneficiary but pools the accounts for 
purposes of investment and management. Decl. of Trust, Art. 2.  

3. Trust Sub-Accounts Are Not Established Solely for the Individual Beneficiary’s Benefit Because 
Account Funds Could Be Transferred to a Non-Qualifying Trust During the Lifetime of the Beneficiary. 

The Declaration of Trust specifies that the individual Trust sub-accounts are maintained for the sole benefit 
of the individual beneficiaries. Decl. of Trust, Art. 6, Art. 13, § 13.3. However, the Trust contains two early 
termination provisions that potentially run afoul of the agency’s policy regarding disposition of funds when 
a trust is terminated during the life of the beneficiary. Both appear to suffer from the same problem in that 
they do not appear to clearly limit transfer of the Trust funds to another qualifying non-profit organization.  

Where a trust can be terminated during a beneficiary’s lifetime, the following criteria must be met: (1) the 
State(s) receives all amounts remaining in the trust up to an amount equal to the amount of medical 
assistance paid on behalf of the individual under the State Medicaid plan(s); (2) after payment of allowable 
administrative expenses, all remaining funds are distributed to the trust beneficiary, and (3) the power to 
terminate is given to someone other than the trust beneficiary. See POMS SI 01120.199(F)(1); see also 
POMS SI 01120.203(B)(2)(e) (the pooled trust exception does not apply if the trust account “allows for 
termination of the trust account prior to the individual’s death and payment of the corpus to another 
individual or entity”). An early termination clause, however, need not meet the foregoing criteria if it solely 
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allows for a transfer of the beneficiary’s assets from one § 1917(d)(4)(C) qualifying pooled trust to another 
§ 1917(d)(4)(C) qualifying pooled trust. See id.  

As discussed above, if the Trustee has reason to believe that the Trust may become liable for basic 
maintenance and support costs during the lifetime of the beneficiary, the Trustee may transfer the assets in 
a beneficiary’s sub-account “to a qualified private or geographically appropriate and qualified not-for-profit 
pooled special needs trust.” Decl. of Trust, Art. 16, § 16.1(emphasis added). As noted above, the language 
of this provision is somewhat confusing and could be read to allow the Trustee to transfer funds to a private 
trust that is not managed by a non-profit entity. In addition, the Declaration of Trust also provides for early 
termination of the Trust on a designated date—January 1, 2095—to avoid the rule against perpetuities. 
Decl. of Trust, Art. 16, § 16.2. This could conceivably terminate the Trust during the lifetime of a 
beneficiary. Id. Because this provision permits NFSNI to distribute all of the Trust property to NFSNI “or 
its successor(s),” the provision violates the agency’s guidance regarding early termination because the 
Declaration of Trust does not specify that the “successor(s)” must be a qualifying non-profit special needs 
pooled trust under § 1917(d)(4)(C). Id. The provision does state that NFSNI or its Successor Trustee “shall 
create a new Declaration of Trust immediately” under “identical terms as this Declaration of Trust.” Id. 
However, because this Declaration of Trust does not properly limit Successor Trustees to qualifying non-
profit managers, it appears that this may run afoul of the early termination exception that funds be 
transferred into another qualifying special needs pooled trust. However, assuming the Trust is amended to 
ensure that the Trust is managed by a for-profit organization, as indicated above, this should also address 
the issues with the early termination provisions.  

We note that the Trust also includes a provision that allows NFSNI to apportion extraordinary expenses or 
legal fees for the defense of the Trust Pool as a whole among all Trust sub-accounts. Decl. of Trust, Art. 10, 
§ 10.4. If there are extraordinary expenses or a legal challenge attributable to a specific sub-account, that 
sub-account will bear the expenses or costs, unless the Trustee determines that the expenses or costs “may 
materially affect the integrity or administration of other sub-accounts, in which case said costs shall be 
apportioned pro-rata between all sub-accounts that may be materially affected by said issue giving rise to 
extraordinary administrative expenses or said claim, litigation, or challenge.” Decl. of Trust, Art. 10, § 
10.4. Since a beneficiary’s funds would only be used if that particular beneficiary would be materially 
affected, this would satisfy the requirement that funds be used for the sole benefit of that individual. Thus, 
this Trust is not like other trusts, where the trustee could apportion such costs among beneficiaries who 
were not affected. Cf. POMS PS 01825.017(A)(2)(a)(3) (May 14, 2018) (PS 18-085 Review of the 
Southwestern Indiana Regional Council on Aging, Inc. Pooled Trust); POMS PS 01825.011(E)(2), (G)(2) 
(PS 16-172 and PS 17-026 opinions regarding the Florida Public Guardianship Pooled Special Needs Trust) 
(Aug. 5, 2016, and Dec. 16, 2016).  

4. Trust Sub-Accounts Are Established by the Individual, Parent, Grandparent, Legal Guardian, or Court. 

The Declaration of Trust provides that each Trust sub-account is established by the individual, parent, 
grandparent, legal guardian, or a court. Decl. of Trust, Art. 5(C); see also Joinder Agreement, Art. II.  

5. The Trust’s Termination Provision Upon the Death of the Beneficiary Meets the Requirements 
Regarding State Medicaid Reimbursements.  

According to the agency’s policies, to qualify for the pooled trust exception, the Trust must contain 
“specific language that provides that, to the extent that amounts remaining in the individual’s account upon 
the death of the individual are not retained by the trust, the trust will pay to the State(s) from such 
remaining amounts in the account an amount equal to the total amount of medical assistance paid on behalf 
of the individual under the State Medicaid plan(s).” POMS SI 01120.203(D)(8). To the extent that the Trust 
does not retain the funds in the account, the state must be listed as the first payee and have priority over 
payment of other debts and administrative expenses. Id.  
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Here, NFSNI’s Trust complies with the state reimbursement requirements. See Decl. of Trust, Art. 14. As 
noted above, upon the death of a beneficiary, the Declaration of Trust provides that the Trust “shall not 
retain more than fifty percent (50%) of any assets remaining” in the sub-account. Decl. of Trust, Art. 14. 
This is permissible under POMS SI § 01120.203(D)(1) and (8). To the extent that assets are not retained by 
the Trust, the Declaration of Trust specifies that the “first payee” is any state which will be reimbursed for 
any amount that the state has paid “on behalf of the Beneficiary during the Beneficiary’s lifetime.” Decl. of 
Trust, Art. 14.The termination provision further specifies that if more than one state paid Medicaid benefits 
on behalf of the beneficiary, each will be repaid the full amount (or, if there are insufficient funds, each will 
receive its proportionate share). Id. According to the Declaration of Trust, the state(s) “shall have priority 
of payment over any other debts and administrative expenses, except those listed in SSA P.O.M.S. SSI SI § 
01120.203.B.3.a.” Id. (The current POMS provision listing allowable payments is in POMS SI 
01120.203(E).)  

B. The Regular Resource Rules  

If NFSNI is able to cure the above defects and qualify the Trust for the pooled trust exception, the regular 
resource rules in POMS SI 01120.200 would also apply to determine whether a Trust sub-account would be 
considered a resource. See 42 U.S.C. § 1382b(e)(1); POMS SI 01120.203(A), (I)(3)(Step 7); POMS SI 
1120.200(D)(1)(a). Under the regular resource rules, the trust principal will be a resource if the individual 
can (1) revoke or terminate the trust and then use the assets to meet his needs for food or shelter, or (2) 
direct the use of the trust principal for his support and maintenance under the terms of the trust. POMS SI 
01120.200(D)(1)(a). In addition, the individual’s beneficial interest in the trust is a resource if it can be 
sold. Id.  

The NFSNI Trust states that it is irrevocable, and that Trust beneficiaries cannot revoke their contributions 
to the Trust. See Decl. of Trust, Art. 7. However, under Indiana law, when a grantor is the sole beneficiary 
of a trust, the trust is deemed to be revocable even if the trust document states it is irrevocable, unless the 
settlor identified valid residual beneficiaries.[2] See POMS SI CHI01120.200.C; Rest. (2d) of Trusts § 339. 
Here, the pooled trust is a beneficiary of each account, since it may retain up to 50% of remaining assets on 
the death of the beneficiary. In addition, the Joinder Agreement directs the grantor of each Trust sub-
account to identify residual beneficiaries in the event there remain funds for distribution upon the 
beneficiary’s death. See Joinder Agreement, Art. V. Therefore, Trust beneficiaries would be unable to 
revoke their accounts.  

In addition, under the terms of the Declaration of Trust, the beneficiary has no power to compel the Trustee 
to pay for her support and maintenance or to direct the use or disbursements from her sub-account. See 
POMS SI 01120.200.D A beneficiary can neither demand payments nor direct the use of the Trust funds for 
her support and maintenance, as NFSNI, acting in its powers as Trustee, has sole discretion in making all 
distributions from the Trust. Decl. of Trust, Art. 6, Art. 7, Art. 9, Art. 11, Art. 13, § 13.2.  

The Declaration of Trust includes a spendthrift provision that provides, in part, that “[n]o portion of the 
[trust] of any Beneficiary, whether in principal or in income, shall be assigned, pledged, promised, 
transferred, bequeathed or sold in any manner by any Beneficiary.” Decl. of Trust, Art. 9, § 9.1. Under 
Indiana law, when a grantor is also a beneficiary of a trust, a spendthrift provision will not prevent creditors 
from satisfying claims from the grantor’s beneficial interest in the trust. See Ind. Code Ann. § 30-4-3-2(b) 
(West). The statute does not give transferees for value the right to reach the assets.[3] Therefore, a 
beneficiary of the Trust could not sell their interest in the Trust. Thus, under the regular resource rules, an 
account in the pooled trust would not be a resource.  

CONCLUSION 

For the reasons discussed above, we conclude that the NFSNI Trust does not meet the requirements for the 
pooled trust exception. However, if the Trust were amended to correct the issues identified above, the Trust 
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would meet the pooled trust exception. Furthermore, the accounts would not be considered resources under 
the regular resource rules.  

------------------------------------------------------------------------------------------------------------ 

PS 01825.039 Ohio 
C. CPM 20-036 Whether the National Foundation for Special Needs Integrity 
Pooled Trust is a Resource for SSI Purposes  

April 10, 2020 

1. Syllabus  

In this opinion, the Regional Chief Counsel (RCC) examines the National Foundation for Special Needs 
Integrity Pooled Trust for the State of Ohio (the Trust) to determine whether it is in compliance with the 
procedures governing the agency’s trust policy. The RCC concludes that the Trust does not comply with 
the agency’s trust policy. Among the key deficiencies are issues regarding management of pooled trusts by 
non-profit associations and that an individual’s sub-account funds could be transferred to a non-qualifying 
trust during the lifetime of the beneficiary.  

2. Opinion  

QUESTION 

You asked whether the National Foundation for Special Needs Integrity Pooled Trust for the State of Ohio 
(the Trust) is in compliance with the procedures governing the agency’s trust policy.  

 SHORT ANSWER 

For the reasons discussed below, we conclude that the Trust does not comply with the agency’s trust policy 
because multiple Trust provisions are inconsistent with the statutory requirements regarding management 
of pooled trusts by non-profit associations and an individual’s sub-account funds could be transferred to a 
non-qualifying trust during the lifetime of the beneficiary. As such , a sub-account in the Trust would be 
considered a resource for SSI purposes.  

 BACKGROUND 

The National Foundation for Special Needs Integrity, Inc. (NFSNI), an Indiana non-profit organization, 
established and manages the Trust, serving as the Trustee. See Declaration of Trust (Decl. of Trust), 
Introduction, Recitals, Art. 2(2). NFSNI first established the Trust on May 14, 2008, and the Trust was 
amended and restated in July 2008 and again, most recently, on December 9, 2009. Decl. of Trust, 
Introduction. NFSNI has submitted the Declaration of Trust and Joinder Agreement for the agency’s 
review.  

While NFSNI is named as the Trustee, the definition of “Trustee” in the Declaration of Trust also includes 
“its successor(s) in interest and capacity” and “shall include one or more Co-Trustee(s), if such Co-Trustees 
in the future be named as may be necessary or advisable.” Decl. of Trust, Art. 5(B). NFSNI retains the right 
to remove any Co-Trustee, and there is no requirement that a Co-Trustee or a Successor Trustee be a non-
profit organization. Decl. of Trust, Art. 5(B), § 16.3.  



 68 

As set forth in Article 11 of the Declaration of Trust, the Trustee, as defined above, “shall have all of the 
powers provided for by the applicable Trust Codes, Fiduciary Acts, Prudent Investor Acts . . . including, 
but not limited to: (1) the power to act as Trustee; (2) the power to invest or not to invest the Trust 
property; . . . [and] (7) the power to exercise sole and absolute discretion over the decision to make a 
disbursement or not to make a disbursement, as may be requested by the Grantor/Beneficiary.” Decl. of 
Trust, Art. 11. The Declaration of Trust makes clear that the Trustee exercises “sole and unqualified 
discretion” to “disburse trust income or principal on behalf of the Beneficiary as it deems necessary and as 
advisable.” Decl. of Trust, § 13.2; see also Joinder Agreement Art. VII. Along the same lines, the Trustee 
retains ultimate authority and discretion to invest the Trust property. Decl. of Trust, § 13.1.  

The Declaration of Trust states that the Trust is irrevocable and that the Trust property “shall not be 
refundable under any circumstances whatsoever.” Decl. of Trust, Art. 7. The Trust consists of separate, 
individual sub-accounts that are established only with the individual’s own assets. Decl. of Trust, Art. 2(5), 
5(C). The sub-accounts are maintained for the sole benefit of the specified beneficiary, but the Trust assets 
are pooled for purposes of management and investment. Decl. of Trust, Art. 2(3); see also Joinder 
Agreement, Art. VI. The individual beneficiaries of the Trust are disabled persons, as defined in 42 U.S.C. 
§ 1382c(a)(3). Decl. of Trust, Art. 5(D). According to the Declaration of Trust, the individual beneficiaries 
are the sole recipients of the services provided by the Trustee under their Trust sub-accounts, which are 
created by a grantor. Decl. of Trust, Art. 5(D). A “Grantor” is defined as “the person, or that person’s 
guardian, parent, grandparent, or pursuant to court order, whose money will be funding the trust account 
solely for his or her benefit.” Decl. of Trust, Art. 5(C); see also Decl. of Trust, Art. 2(4). The individual 
sub-accounts are established by executing a separate Joinder Agreement. Decl. of Trust, Art. 5(G), 8.  

The Trust and the individual sub-accounts are established “to supplement, not supplant,” any means-tested 
government assistance programs for which an individual beneficiary receives or is eligible. See Decl. of 
Trust, Art. 6, § 13.4. Further, the Declaration of Trust specifies that the assets in the Trust are not intended 
for basic support, maintenance or care of the beneficiary and that the Trustee is expressly prohibited from 
making any disbursements from the Trust that would jeopardize any government benefits or public 
assistance that an individual beneficiary receives or is eligible to receive. See Decl. of Trust, Art. 6, §§ 9.2, 
13.4. The Declaration of Trust also provides:  

The costs and expenses incurred by the Trustee in defending the Trust Pool may, at the absolute and sole 
discretion of the Trustee, be apportioned pro-rata to all individual Sub-Accounts. In the event of a 
challenge to one specific Sub-Account, such costs and expenses shall be borne by the specific Sub-Account 
that is the target of the claim, litigation or challenge brought against it.  

Decl. of Trust, § 10.4. 

If the Trustee has reasonable cause to believe that the Trust or trust income or principal is or may become 
liable for basic maintenance, the Trustee may, in its sole discretion, transfer the assets in the beneficiary’s 
sub-account to a “qualified private or geographically appropriate and qualified not-for-profit pooled special 
needs trust.” Decl. of Trust, § 16.1.  

If the Trust terminates due to the resignation or dissolution of NFSNI, the Trustee “shall designate a 
successor Trustee.” Decl. of Trust, § 16.3. The Declaration of Trust also establishes a specific termination 
date—January 1, 2095—to comply with the rule against perpetuities. Decl. of Trust, § 16.2. Upon its 
termination on the designated date in 2095, the Trustee “shall distribute all Trust Property to [NFSNI] or its 
successor(s) in name and/or interest” and NFSNI or its successor(s) “shall create a new Declaration of 
Trust immediately following the termination . . . contributing to the new Trust all property distributed to 
[NFSNI] or its successor(s) in name and/or interest from the terminating Trust.” Id. Under this termination 
provision, the new Trust “shall have identical terms as this Declaration of Trust, with the same 
Grantor/Beneficiaries having benefits from the same Trust Sub-Accounts as the terminating Trust.” Id.  
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Upon termination of a Trust sub-account due to the death of a beneficiary, the Declaration of Trust 
provides that the Trust “shall not retain more than fifty percent (50%) of any assets remaining” in the sub-
account. Decl. of Trust, § 14.1; see also Joinder Agreement, Art. IV. Any assets retained by the trust “shall 
be used for the direct or indirect benefit of other beneficiaries of the trust; in furtherance of the trust’s 
charitable mission; to add disabled persons . . . who are indigent, as Beneficiaries of the trust; or to provide 
disabled persons . . . with equipment, medication, or other such services deemed suitable for such persons 
by the trustee.” Decl. of Trust, § 14.1; see also Joinder Agreement, Art. IV.  

To the extent that assets are not retained by the Trust, the “first payee” is “the Ohio Department of Job and 
Family Services (and any other state in its proportionate share as set forth below) . . . up to the full amount 
that the Ohio Department of Job and Family Services has spent on behalf of the Beneficiary during the 
Beneficiary’s lifetime, both before and after the creation of this trust, and shall have priority of payment 
over any other debts and administrative expenses, except those listed in S.S.A. P.O.M.S. SSI SI 
§01120.203.B.3.a.” Decl. of Trust, § 14.1; see also Joinder Agreement, Art. IV. The Declaration of Trust 
further states that if “the Beneficiary has received Medicaid benefits in more than one state, each state that 
has provided benefits shall be repaid, subject to Section 14.1,” and, if there are insufficient funds, each state 
will receive its proportionate share. Decl. of Trust, § 14.2; see also Joinder Agreement, Art. IV.  

Finally, if any assets remain in the sub-account after the above payments are made, “the remaining amounts 
shall be distributed in accordance with the Joinder Agreement under which the Beneficiary has enrolled in 
the pooled trust.” Decl. of Trust,§ 14.3; see also Joinder Agreement, Art. IV. In turn, the Joinder 
Agreement requires that the Beneficiary, upon enrollment, must designate “a specific individual person or 
entity (such as a specific charity, specific church, specific company, etc.)” to whom the Trust will “pay out 
the Remainder of your trust Sub-Account should there be any money left after all appropriate state 
Medicaid agencies have been reimbursed for the Medicaid services they have rendered to you during your 
lifetime.” Joinder Agreement, Art. V.  

 DISCUSSION 

A. Statutory Resource Rules 

Under the Social Security Act (“Act”), a trust created on or after January 1, 2000, from the assets of an 
individual generally will be considered a resource to the extent that the trust is revocable or, in the case of 
an irrevocable trust, to the extent that any payments could be made from the trust to or for the benefit of the 
individual. See 42 U.S.C. § 1382b(e); POMS SI 01120.201(D). However, if a trust meets the criteria of a 
pooled trust under 42 U.S.C. § 1396p(d)(4)(C), the trust is excluded from this rule. See POMS SI 
01120.203(D).  

Here, even if the Trust is irrevocable, the statutory resource rules would apply because the Trustee has 
discretion to use the income and the principal in the individual sub-accounts for the benefit of the 
beneficiary for whom the sub-account was established. Decl. of Trust, Art. 11, 12, 13. Thus, since the Trust 
sub-accounts are self-funded by the disabled individuals, the assets would be resources under the statutory 
provisions, unless the pooled trust exception applies.  

In order to qualify for the pooled trust exception, the NFSNI Trust must contain the assets belonging to a 
disabled individual and satisfy the following conditions:  

1. The trust is established and managed by a non-profit association. 
2. The trust maintains a separate account for each beneficiary, but pools these accounts for purposes 

of investment and management of funds.  
3. Accounts in the trust are established solely for the benefit of the disabled individual. 
4. The account is established through the actions of the individual, parent, grandparent, legal 

guardian, or court.  
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5. To the extent that amounts remaining in the beneficiary’s account upon the death of the 
beneficiary are not retained by the trust, the trust will pay to the state(s) from such remaining 
amounts in the account an amount equal to the total amount of medical assistance paid on behalf 
of the beneficiary under the State Medicaid plan(s).  

See 42 U.S.C. § 1396p(d)(4)(C); POMS SI 01120.203(D).  

 Here, the Trust does not appear to meet the first and third conditions of the pooled trust exception, but 
satisfies the other three criteria.  

1. The Trust, as Amended, Does Not Satisfy the Requirements Regarding Management by a Non-Profit 
Association Because a For-Profit Entity Could Be Named as Successor Trustee or as Coequal Co-Trustee. 

To satisfy the first requirement of the pooled trust exception, the trust must be established and managed by 
a non-profit association. 42 U.S.C. § 1396p(d)(4)(C)(i); POMS SI 01120.203(D)(3). A non-profit 
association may employ the services of a for-profit entity, but the non-profit association must maintain 
ultimate managerial control over the trust. POMS SI 01120.225(D). For example, the non-profit association 
must be responsible for determining the amount of the trust corpus to invest, removing or replacing the 
trustee, making day-to-day decisions regarding the health and well-being of the beneficiaries, and 
determining whether to make discretionary disbursements from the trust. POMS SI 01120.225(D), (E).  

Here, the Trust was established by NFSNI, which is a non-profit organization. Decl. of Trust, Introduction, 
Recitals, Art. 2(2). NFSNI also serves as the Trustee, or manager, of the Trust. Decl. of Trust, Art. 5(B). 
However, the Trustee has authority to appoint Co-Trustees or Successor Trustees, and there is no 
requirement that a Co-Trustee or Successor Trustee be a non-profit organization. Decl. of Trust, Art. 5(B), 
11(6), § 16.3. And it appears from the Declaration of Trust that any Co-Trustee exercises congruent powers 
to that of the Trustee, as the definition of “Trustee” includes any Co-Trustee(s). Decl. of Trust, Art. 5(B).As 
such, a Co-Trustee, which could be a for-profit entity, would hold the same powers as the Trustee and 
could potentially execute core managerial duties. Therefore, we are concerned that NFSNI could, under the 
terms of the Trust, name a for-profit entity as Successor Trustee or Co-Trustee, which would violate the 
non-profit management requirement of the pooled trust exception.  

2. The Trust Maintains Separate Sub-Accounts That Are Pooled for Investment Purposes. 

The Trust maintains separate sub-accounts for each individual Beneficiary but pools the accounts for 
purposes of investment and management. Decl. of Trust, Art. 2(3). This satisfies the second requirement of 
the pooled trust exception. 42 U.S.C. § 1396p(d)(4)(C)(ii); POMS SI 01120.203(D)(4).  

3. Trust Sub-Accounts Are Not Established Solely for the Individual Beneficiary’s Benefit Because 
Account Funds Could Be Transferred to a Non-Qualifying Trust During the Lifetime of the Beneficiary. 

To satisfy the third requirement of the pooled trust exception, the trust account must be established for the 
sole benefit of the disabled individual. 42 U.S.C. § 1396p(d)(4)(C)(iii); POMS SI 01120.203(D)(5). A trust 
is considered to be established for the sole benefit of an individual if the trust benefits no one but that 
individual, either at the time the trust is established or at any time for the remainder of the individual’s life. 
POMS SI 01120.201(F)(1). The POMS states that the pooled trust exception does not apply if the trust 
account: (1) provides a benefit to any other individual or entity during the disabled individual’s lifetime; or 
(2) allows for termination of the trust account prior to the individual’s death and payment of the corpus to 
another individual or entity. POMS SI 01120.203(D)(5).  

Here, the Declaration of Trust specifies that the individual Trust sub-accounts are maintained for the sole 
benefit of the individual Beneficiaries. Decl. of Trust, Arts. 6 & Art. 13, § 13.3. And the provision 
regarding defending the Trust or Trust sub-account(s) appears to satisfy the sole benefit requirement 
because it does not provide a benefit to any other individual or entity during the beneficiary’s lifetime. That 
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provision states that if there is a legal challenge to a specific sub-account, that sub-account will bear the 
expenses and costs incurred in defending itself. Decl. of Trust, § 10.4.The same provision gives the Trustee 
“absolute and sole discretion” to apportion “pro-rata to all individual Sub-Accounts” the “costs and 
expenses incurred by the Trustee in defending the Trust Pool.” Id. Thus, a beneficiary’s funds would only 
be used if either the Trust Pool as a whole or his or her individual account was affected.  

However, the Trust contains two provisions that potentially run afoul of the agency’s policy regarding 
disposition of funds when a trust is terminated during the life of the beneficiary. Both appear to suffer from 
the same problem in that they do not appear to clearly limit transfer of the Trust funds to another qualifying 
non-profit organization. The POMS provides that where a trust can be terminated during a beneficiary’s 
lifetime, the following criteria must be met: (1) the State(s) receives all amounts remaining in the trust up to 
an amount equal to the amount of medical assistance paid on behalf of the individual under the State 
Medicaid plan(s); (2) after payment of allowable administrative expenses, all remaining funds are 
distributed to the trust beneficiary, and (3) the power to terminate is given to someone other than the trust 
beneficiary. See POMS SI 01120.199(F)(1). An early termination clause, however, need not meet the 
foregoing criteria if it solely allows for a transfer of the beneficiary’s assets from one § 1917(d)(4)(C) 
qualifying pooled trust to another § 1917(d)(4)(C) qualifying pooled trust. See POMS SI 01120.199(F)(2). 
In that case, the early termination clause must contain specific limiting language that precludes the early 
termination from resulting in disbursements other than to the secondary § 1917(d)(4)(C) trust or to pay for 
allowable administrative expenses listed in POMS SI 01120.199(F)(3) and SI 01120.201(F)(4). See id.  

The Declaration of Trust provides that if the Trustee has reason to believe that the Trust may become liable 
for basic maintenance and support costs during the lifetime of the Beneficiary, the Trustee may transfer the 
assets in a Beneficiary’s sub-account “to a qualified private or geographically appropriate and qualified 
not-for-profit pooled special needs trust.” Decl. of Trust, § 16.1 (emphasis added). The language of this 
provision is somewhat confusing, and does not specify that the pooled trust funds must only be transferred 
to another § 1917(d)(4)(C) trust or that the early termination must not result in disbursements other than to 
the secondary § 1917(d)(4)(C) trust or to pay for allowable administrative expenses. We recommend that 
the agency instruct the organization to amend this provision to comply with POMS SI 01120.199(F)(2).  

In addition, the Declaration of Trust provides for termination of the Trust on a designated date—January 1, 
2095—to avoid the rule against perpetuities. Decl. of Trust, § 16.2. This could conceivably terminate the 
Trust during the lifetime of a beneficiary. Upon termination, this provision requires NFSNI to first 
distribute all of the Trust property to NFSNI or its successor(s), which in turn “shall create a new 
Declaration of Trust immediately” under “identical terms as this Declaration of Trust” and contribute to the 
new Trust all property distributed to NFSNI or its successor(s) from the terminating Trust. Id. However, the 
early termination exception only allows funds to be transferred from one qualifying pooled trust to another 
qualifying pooled trust. POMS SI 01120.199(F)(2). Thus, the agency should instruct NFSNI to clarify this 
language as well.  

4. Trust Sub-Accounts Are Established Through the Actions of the Individual, Parent, Grandparent, Legal 
Guardian, or Court. 

The Declaration of Trust provides that each Trust sub-account is established by the individual, parent, 
grandparent, legal guardian, or a court. Decl. of Trust, Art. 2(4), 5(C); see also Joinder Agreement, Art. II. 
This satisfies the fourth requirement of the pooled trust exception. 42 U.S.C. § 1396p(d)(4)(C)(iii); POMS 
SI 01120.203(D)(6).  

5. The Trust’s Termination Provision Upon the Death of the Beneficiary Meets the Requirements 
Regarding State Medicaid Reimbursements.  

According to the agency’s policies, to qualify for the pooled trust exception, the Trust must contain 
“specific language that provides that, to the extent that amounts remaining in the individual’s account upon 
the death of the individual are not retained by the trust, the trust will pay to the State(s) from such 
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remaining amounts in the account an amount equal to the total amount of medical assistance paid on behalf 
of the individual under the State Medicaid plan(s).” POMS SI 01120.203(D)(8). To the extent that the Trust 
does not retain the funds in the account, the state must be listed as the first payee and have priority over 
payment of other debts and administrative expenses. Id.  

Here, the Trust complies with the state reimbursement requirements. See Decl. of Trust, Art. 14; Joinder 
Agreement, Art. IV. As noted above, upon the death of a beneficiary, the Declaration of Trust provides that 
the Trust “shall not retain more than fifty percent (50%) of any assets remaining” in the sub-account. Decl. 
of Trust, § 14.1. This is permissible under POMS SI 01120.203(D)(8). To the extent that assets are not 
retained by the Trust, the Declaration of Trust specifies that the “first payee” is “the Ohio Department of 
Job and Family Services (and any other state in its proportionate share . . .)” up to the full amount that any 
state has spent “on behalf of the Beneficiary during the Beneficiary’s lifetime.” Decl. of Trust, § 14.1.The 
termination provision further specifies that if more than one state paid Medicaid benefits on behalf of the 
Beneficiary, each will be repaid the full amount (or, if there are insufficient funds, each will receive its 
proportionate share). Decl. of Trust, § 14.2. According to the Declaration of Trust, the state(s) “shall have 
priority of payment over any other debts and administrative expenses, except those listed in SSA P.O.M.S. 
SSI SI § 01120.203.B.3.a.” Decl. of Trust, § 14.1. (The current POMS provision listing allowable payments 
is in POMS SI 01120.203(E).)  

In sum, we conclude that the NFSNI Pooled Trust for the State of Ohio does not meet the pooled trust 
exception set forth in 42 U.S.C. § 1396p(d)(4)(C) and POMS SI 01120.203(D). Several of the Trust 
provisions are inconsistent with the statutory requirements regarding management of pooled trusts by non-
profit associations and the Trust Declaration allows for the possibility that an individual’s sub-account 
funds could be transferred to a non-qualifying trust during the lifetime of the beneficiary. Therefore, a sub-
account in the Trust would be considered a resource for SSI purposes.  

We acknowledge that the Declaration of Trust includes a provision stating that “[t]o the extent that any 
provision contained within this Declaration of Trust, or the Joinder Agreement that incorporates it by 
reference, is deemed by any governmental authority to invalidate, reduce or disqualify any Beneficiary 
from eligibility for governmental assistance, said provision shall be interpreted in its broadest sense, or 
limited in scope, or rendered void ab initio to the extent necessary to avoid Beneficiary’s disqualification 
from, or reduction in, Governmental Assistance.” Decl. of Trust, § 15.6. Further, the Trust Declaration and 
Joinder Agreement each contain a severability clause stating that “[a]ny article, section, clause, or provision 
. . . that is adjudicated, ruled, deemed, or otherwise declared to be invalid, void, voidable or otherwise 
unenforceable under the laws of any jurisdiction . . . shall be deemed void and inoperative, but such 
voidance and/or inoperation of any single article, section, clause or provision . . . shall not invalidated any 
other article, section, clause, or provision” in the Declaration of Trust or Joinder Agreement. Decl. of Trust, 
§ 15.4; Joinder Agreement, Art. IX(C). However, the POMS states that, for SSI resource counting 
purposes, a trust must meet all of the requirements of the agency’s trust policy without regard to the 
presence of a null and void or savings clause. See POMS SI 01120.227(D). Therefore, the null and void 
and savings clauses in this Trust do not cure the defective provisions identified above.  

CONCLUSION 

For the reasons discussed above, we conclude that the NFSNI Pooled Trust for the State of Ohio does not 
meet the requirements for the pooled trust exception. Therefore, a sub-account in the Trust would be 
considered a resource for SSI purposes.  

--------------------------------------------------------------------------------------------------------------------------------- 

PS 01825.041 Oregon       TN 170 (12-19) 
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A. CPM 19-220 Analysis of Oregon Special Needs Trust as Amended  

Date: November 15, 2019 

NOTE: This opinion examines an amended version of a trust that the agency previously evaluated in a June 
26, 2019, opinion entitled, "CPM 19-088 Analysis of Oregon Special Needs Trust." Since the analysis from 
that prior opinion is included within this opinion, the prior opinion has been removed from the Program 
Operations Manual System (POMS). 

1. Syllabus  

This Regional Chief Counsel (RCC) opinion examines whether amendments made to a trust that previously 
did not qualify as a pooled trust under 42 U.S.C. § 1396p(d)(4)(C) and POMS SI 01120.203.D now enable 
the trust to qualify. The RCC concludes that the amendments resolve all of the problems and the amended 
trust now meets the necessary requirements. Therefore, the trust must be evaluated under POMS SI 
01120.200 to determine if it is a countable resource for Supplemental Security Income (SSI) purposes.  

2. Opinion  

QUESTION PRESENTED 

Does the Oregon Special Needs Trust, as amended, qualify as a pooled trust under 42 U.S.C. § 
1396p(d)(4)(C) and POMS SI 01120.203.D, such that the trust must be evaluated under POMS SI 
01120.200 to determine if it is a countable resource for Supplemental Security Income (SSI) purposes?  

BRIEF ANSWER 

Yes. The Oregon Special Needs Trust, as amended, qualifies as a pooled trust under 42 U.S.C. § 
1396p(d)(4)(C) and POMS SI 01120.203.D. if the proposed amendments are enacted. Accordingly, it must 
be evaluated under POMS SI 01120.200 to determine if it is a countable resource for SSI purposes.  

SUMMARY OF FACTS 

A~ (NH) is a disabled individual receiving SSI. See Joinder Agreement ¶ K.1. In March 2018, NH 
executed the Joinder Agreement with The Arc Oregon. Id. at 12-13. The Joinder Agreement defined NH as 
the “Beneficiary” and “Primary Representative.” Id. at ¶ D.3, E.1. By executing the agreement, NH 
enrolled in the Oregon Special Needs Trust. Id. at ¶ B. This established an individual trust account for NH. 
Id. at ¶ B. The Joinder Agreement states that the sub-trust account established is a pooled trust “created 
pursuant to 42 U.S.C. § 1396p(d)(4)(C).” Id. at ¶ B. The trust was funded by an inheritance payable to NH. 
Id. at ¶ F.1.  

In June 2019, OGC Seattle issued an opinion concluding that the Oregon Special Needs Trust did not 
qualify as a pooled trust under 42 U.S.C. § 1396p(d)(4)(C). In August 2019, the ARC of Oregon sent SSA 
proposed amendments to the trust documents. Below we address the proposed amendments and whether 
they would cure the deficiencies noted in our earlier opinion.  

ANALYSIS 

A. To be a pooled trust, a trust must meet six requirements. 

To be eligible for SSI, the dollar value of a claimant’s countable resources cannot exceed certain statutory 
limits. 42 U.S.C. § 1382(a)(1)(B) & (3)(B); 20 C.F.R. §§ 416.202(d), 416.1201, 416.1205; POMS SI 

https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120203
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120200
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120200
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120203
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120200
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120200
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120203
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120200
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501110003


 74 

01110.003(A). A trust that meets the requirements of 42 U.S.C. § 1396p(d)(4)(C) is considered to be a 
pooled trust, which must be evaluated under POMS SI 01120.200 to determine if it is a countable resource 
for SSI purposes.  

First, to be a pooled trust, the trust must contain “the assets of an individual who is disabled.” 42 U.S.C. § 
1396p(d)(4)(C); accord POMS SI 01120.203.D.2. Second, the trust must be “established and managed by a 
nonprofit association.” 42 U.S.C. § 1396p(d)(4)(C)(i); accord POMS SI 01120.203.D.3. Third, the 
association must maintain “[a] separate account . . . for each beneficiary of the trust, but, for purposes of 
investment and management of funds, the trust pools these accounts.” 42 U.S.C. § 1396p(d)(4)(C)(ii); 
accord POMS SI 01120.203.D.4. Fourth, the accounts must be “established solely for the benefit of the 
individuals who are disabled.” 42 U.S.C. § 1396p(d)(4)(C)(iii); accord POMS SI 01120.203.D.5. Fifth, the 
trust account must be “established . . . by the parent, grandparent, or legal guardian of such individuals, by 
such individuals, or by a court.” 42 U.S.C. § 1396p(d)(4)(C)(iii); accord POMS SI 01120.203.D.6. Sixth, 
and finally, “[t]o the extent that amounts remaining in the beneficiary’s account upon the death of the 
beneficiary are not retained by the trust, the trust pays to the State from such remaining amounts in the 
account an amount equal to the total amount of medical assistance paid on behalf of the beneficiary under 
the State plan . . . .” 42 U.S.C. § 1396p(d)(4)(C)(iv); accord POMS SI 01120.203.D.8.  

B. The Oregon Special Needs Trust qualifies as a pooled trust. 

The Oregon Special Needs Trust, if amended as proposed, meets all six requirements for a pooled trust. 
Our analysis of the Oregon Special Needs Trust is based on the Master Trust Agreement, Oregon Special 
Needs Trust, with proposed amendments (“Master Trust Agreement 2019”); the Joinder Agreement – 1st 
Party for the claimant NH, dated March 2018 (“Joinder Agreement”); and the proposed Joinder Agreement 
Amendments. Also referenced below is the original Master Trust Agreement, dated November 25, 2015 
(“Master Trust Agreement (2015)”).  

1. Disabled Individual 

To begin, the trust must contain “the assets of an individual who is disabled.” 42 U.S.C. § 1396p(d)(4)(C); 
see also POMS SI 01120.203.D.2 (“[T]he individual whose assets were used to establish the trust account 
must be disabled for SSI purposes . . . .”).  

That requirement is satisfied here. NH is a disabled individual receiving SSI payments when enrolled in the 
trust. Joinder Agreement ¶ K.1. According to the Joinder Agreement, the sub-account may only be funded 
with the assets and/or income of the Beneficiary, NH. Id. at ¶ F.1. The Joinder Agreement indicates that the 
source of NH’s assets was an inheritance payable to her. Id. 

Notably, the Master Trust Agreement contemplates both first and third party trusts, and requires separate 
joinder agreements for each. Master Trust Agreement ¶¶ 1.1, 1.6. Specifically, the Master Trust Agreement 
indicates that the contributions involving funds of persons other than the beneficiary shall be made to a 
third-party trust. Master Trust Agreement ¶ 1.2. As the Joinder Agreement clearly states that it is a first 
party trust and only NH’s funds were used, the provision is not violated. Joinder Agreement ¶ A (defining 
first party trust), ¶ F.1 (stating source of trust assets is an inheritance payable to NH).  

Therefore, the Oregon Special Needs Trust, as amended, satisfies the first requirement. 

2. Established and Managed by a Nonprofit Association 

Second, the trust must be “established and managed by a nonprofit association.” 42 U.S.C. § 
1396p(d)(4)(C)(i); see also POMS SI 01120.203.D.3 (trust is “established and maintained by the actions of 
a nonprofit association”). A nonprofit corporation may employ a for-profit entity as investment manager if 
the nonprofit corporation maintains ultimate managerial control over the Trust. POMS SI 01120.225.D. For 
example, the nonprofit must be responsible for determining the amount of the trust corpus to invest, 

https://secure.ssa.gov/apps10/poms.nsf/lnx/0501110003
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120200
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120203
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120203
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120203
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120203
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120203
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120203
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120203
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120203
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120225


 75 

removing or replacing the trustee, and making the day-to-day decisions regarding the health and well-being 
of the trust beneficiaries. Id. 

This requirement is satisfied with the proposed amendments. The Master Trust Agreement is between The 
Arc of Oregon, Trustor, and Key Bank National Association, Trustee (KeyBank). Master Trust Agreement 
at 1. According to the Master Trust Agreement, “The Arc is an Oregon nonprofit corporation providing 
advocacy and other services to residents of Oregon with disabilities.” Id.[1] 

KeyBank is a for-profit entity.[2] The Master Trust Agreement notes that the Arc of Oregon has discretion 
to remove KeyBank as trustee. Id. at ¶ 4.4. The Arc of Oregon also has “absolute discretion” to direct trust 
fund distributions to the beneficiary. Id. at ¶¶ 2.2, 3.1; see also Joinder Agreement ¶ G.3. But, without the 
proposed amendments, the original Master Trust Agreement provides KeyBank with authority exceeding 
the limits set forth in POMS SI 01120.225.D. Specifically, the original Master Trust Agreement does not 
specify that the Arc of Oregon will retain responsibility for determining the amount of the trust corpus to 
invest. Master Trust Agreement (2015) ¶ 4.1; see POMS SI 01120.225.D.  

Furthermore, the original Master Trust Agreement outlines the powers of KeyBank and provides that 
KeyBank “shall have all the powers conferred upon a trustee” pursuant to the Oregon Uniform Trust Code. 
Master Trust Agreement (2015) ¶ 4.1 (citing Or. Rev. Stat. §§ 130.720, 130.725). This provision is 
problematic because the statute specifically grants a trustee powers of “management” of trust property. Or. 
Rev. Stat. § 130.720. The original Master Trust Agreement delegates all investment decisions to the 
Trustee. Master Trust Agreement (2015) ¶ 4.1(a). As noted above, to satisfy the pooled trust exception, the 
nonprofit corporation cannot delegate certain tasks that would amount to a relinquishment of managerial 
control.  

The amendment resolves our concern because it retains ultimate managerial control in the nonprofit. Under 
the amended agreement, the nonprofit determines how much of the trust corpus to invest. Master Trust 
Agreement ¶ 4.1. This brings the trust into alignment with POMS SI 01120.225.D. Further, the language 
about Oregon law has been revised. The new language states that KeyBank shall have all the powers 
conferred by the laws of Oregon, “subject to any restrictions contained in this agreement.” Id. ¶ 4.2. This 
language allows the nonprofit to retain sufficient managerial control.  

Therefore, the Oregon Special Needs Trust, as amended, satisfies the second requirement. 

3. Separate Accounts, Pooled for Investing 

Third, to be a pooled trust, the trust must maintain a separate account for each beneficiary. 42 U.S.C. § 
1396p(d)(4)(C)(ii); see also POMS SI 01120.203.D.4. However, “for purposes of investment and 
management of funds, the trust pools these accounts.” 42 U.S.C. § 1396p(d)(4)(C)(ii); see also POMS SI 
01120.203.D.4 (the “trust may pool the funds in the individual accounts . . . for purposes of investment and 
management of funds”). This requirement is further reflected in POMS, which notes that “the trust must be 
able to provide an individual accounting for each individual.” POMS SI 01120.203.D.4.  

The Oregon Special Needs Trust contains these requirements. According to its terms, “[e]ach trust 
established by one or more Donors for a particular Beneficiary shall be held and administered by Trustee as 
a separate account or ‘sub-trust’, but all such trust assets may be commingled by Trustee for investment 
and other purposes.” Master Trust Agreement ¶ 1.5. The Trustee must maintain accounting records for each 
sub-trust, and send them at least annually to each Beneficiary. Id. at ¶ 1.6.  

Given these provisions, the Oregon Special Needs Trust, as amended, meets the third requirement.  

4. Established for the Sole Benefit of the Disabled Individual 
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The fourth requirement for a pooled trust is that the trust account is “established solely for the benefit of 
individuals who are disabled.” 42 U.S.C. § 1396p(d)(4)(C)(iii); see also POMS SI 01120.203.D.5 (trust 
“must be established for the sole benefit of the disabled individual”). The statute does not provide guidance 
on “sole benefit.” See 42 U.S.C. § 1396p(h) (setting forth definitions, but not defining this term). But 
POMS explains that a trust is “established for the sole benefit of an individual” when it “benefits no one but 
that individual, whether at the time the trust is established or at any time for the remainder of the 
individual’s life.” POMS SI 01120.201.F.1. The trust may pay third parties for goods or services for the 
beneficiary and still be for the “sole benefit” of the beneficiary. POMS SI 01120.201.F.3. The trust also 
may “provide for reasonable compensation for a trustee(s) to manage the trust and reasonable costs 
associated with investment, legal or other services rendered on behalf of the individual with regard to the 
trust.” POMS SI 01120.201.F.4.  

The Oregon Special Needs Trust partially meets this requirement. The Joinder Agreement states that 
“[d]istributions shall be made for the sole benefit of the Beneficiary.” Joinder Agreement ¶ G.1. The Master 
Trust Agreement states that the trust assets “shall apply for the benefit of each Beneficiary.” Master Trust 
Agreement ¶ 2.1. The Oregon Special Needs Trust also allows for “reasonable compensation” for the 
services of the Trustor and Trustee. Id. at¶ 4.8. This portion of the Oregon Special Needs Trust meets the 
requirement.  

Early termination is allowable under the pooled-trust exception so long as three criteria are met: (1) “[u]pon 
early termination (i.e., termination prior to the death of the beneficiary), the State(s), as primary assignee, 
would receive all amounts remaining in the trust at the time of termination up to an amount equal to the 
total amount of medical assistance paid on behalf of the individual under the State Medicaid plan(s);” (2) 
“[o]ther than payment for those expenses [for taxes, reasonable fees, and administrative expenses], no 
entity other than the trust beneficiary may benefit from the early termination (i.e., after reimbursement to 
the State(s), all remaining funds are disbursed to the trust beneficiary);” and (3) “[t]he early termination 
clause gives the power to terminate to someone other than the trust beneficiary.” POMS SI 01120.199.F.1 
(bold in original). The trust may pay taxes, reasonable fees, and administrative expenses before reimbursing 
any state(s) for medical assistance. POMS SI 01120.199.F.3.  

The original Oregon Special Needs Trust does not satisfy these criteria. The Master Trust Agreement 
(2015) gives the Trustor discretion to terminate the sub-trust in certain circumstances. Master Trust 
Agreement (2015) ¶ 2.4. Upon termination, in the original Trust Agreement, any remaining assets shall be 
distributed the same as they would be distributed upon the death of the beneficiary. Id. at¶ 2.3, 2.4. 
Specifically, the trust states that, upon the death of a beneficiary, any remaining funds from the individual 
trust account be distributed in a particular order:  

1. A percentage of any funds will be retained by the Trust pursuant to the current contractual 
agreement with the State of Oregon.[3] 

2. Any surplus funds will be paid to the State of Oregon, and if applicable, any other state, up to the 
amount of medical benefits paid on behalf of the Beneficiary. If funds are insufficient to repay all 
such states, distributions will be made in proportion to each state’s share of the total amount of 
medical assistance paid on behalf of the Beneficiary.[4] 

3. Any remaining funds go to the remainder beneficiaries, as designated in the Joinder Agreement.  

Id. at ¶ 2.3; Joinder Agreement ¶ J.  

Although it is permissible for the Trust to retain the assets in the beneficiary’s sub-account when the trust 
terminates due to death, 42 U.S.C. § 1396p(d)(4)(C)(iv), the Trust may not retain such assets during the 
beneficiary’s lifetime because doing so would constitute a benefit to someone other than the beneficiary, 
namely the Trust. POMS SI 01120.199.F.1, H.1. Further, this provision is invalid because, after each State 
Medicaid plan is reimbursed, any remaining funds go to third-party beneficiaries designated by the 
Beneficiary. Master Trust Agreement (2015) ¶ 2.3; Joinder Agreement ¶ J. Accordingly, the original 
Oregon Special Needs Trust contains an early termination provision that allows entities other than the 
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beneficiary to benefit from the trust, and does not satisfy the criteria of 42 U.S.C. § 1396p(d)(4)(C)(iii) and 
POMS SI 01120.199.F.1.  

The amendments resolve the deficiencies in the original. The early termination provision now allocates 
assets first to taxes, reasonably expenses associated with termination of the trust, and towards Medicaid 
reimbursement. Master Trust Agreement ¶ 2.4(a). After Medicaid payback, the assets are distributed to the 
trust beneficiary, or to another 42 U.S.C. § 1396p(d)(4)(C) trust belonging to the beneficiary. Master Trust 
Agreement ¶ 2.4(b).  

The original Joinder Agreement contains another problematic clause that comes into effect if the 
beneficiary moves to another state. Joinder Agreement ¶ G.4. The Joinder Agreement states distributions 
may cease until “appropriate arrangements can be made, within the sole discretion of the Trustor, 
including, but not limited to” transfer of assets to another comparable pooled trust. Id. (emphasis added). 
Because this clause contemplates total decanting, it is construed as an early termination provision. An early 
termination provision is allowed “if the clause solely allows for a transfer of the beneficiary’s assets from 
one Section 1917(d)(4)(C) trust to another Section 1917(d)(4)(C) trust.” POMS SI 01120.199.F.2. Here, 
however, the phrase “including, but not limited to” clause grants the Trustor sole discretion to act beyond 
transferring the assets to another pooled trust. In addition, the language in the Joinder Agreement 
contemplates transferring the trust assets “to a comparable 501(c)(3) tax-exempt pooled trust.” Joinder 
Agreement ¶ G.4(1). Without more, this description of the secondary trust does not meet the requirement 
that the secondary trust be a qualifying Section 1917(d)(4)(C) trust. See POMS SI 01120.199.F.2.  

The Joinder Agreement Amendments contain language that satisfies the statute. It specifically states that 
the “Trustee and Trustor will not transfer or permit the transfer of assets held in a Grantor’s sub-trust to 
another trust unless the receiving trust qualifies as pooled trust under U.S.C. § 1396p(d)(4)(C).” Joinder 
Agreement Amendments ¶ L.2(d). This revision eliminates the problematic language.  

Accordingly, the Oregon Special Needs Trust, as amended, satisfies the fourth requirement for pooled 
trusts.  

5. Established Through the Actions of the Individual, Parent, Grandparent, Legal Guardian, or Court 

Fifth, to qualify as a pooled trust, the trust account must be “established . . . by the parent, grandparent, or 
legal guardian of such individuals, by such individuals, or by a court.” 42 U.S.C. § 1396p(d)(4)(C)(iii); 
accord POMS SI 01120.203.D.6. NH executed the Joinder Agreement to establish an individual trust 
account for herself. See Joinder Agreement at 12. Therefore, because NH herself established the individual 
trust account, Oregon Special Needs Trust, as amended, meets the fifth requirement.  

6. Remaining Amounts Paid to the State 

Sixth, “[t]o the extent that amounts remaining in the beneficiary’s account upon the death of the beneficiary 
are not retained by the trust, the trust pays to the State from such remaining amounts in the account an 
amount equal to the total amount of medical assistance paid on behalf of the beneficiary under the State 
plan.” 42 U.S.C. § 1396p(d)(4)(C)(iv); accord POMS SI 01120.203.D.8. Taxes and reasonable fees and 
costs may be paid before paying the state for medical assistance. See POMS SI 01120.203.E.1.  

The Oregon Special Needs Trust reflects this concept. Specifically, the trust states that on the beneficiary’s 
death, a percentage of funds will be retained by the Trust. Master Trust Agreement ¶ 2.3(a)(i); Joinder 
Agreement ¶ J.1. Then, surplus funds will be subject to recovery by the State of Oregon, and if applicable, 
any other state, up to the amount of medical benefits paid on behalf of the Beneficiary. Master Trust 
Agreement ¶ 2.3(a)(ii). To the extent funds “are insufficient to repay all such states, distributions will be 
made in proportion to each state’s share of the total amount of medical assistance paid on behalf of the 
Beneficiary.” Master Trust Agreement ¶ 2.3(a)(ii); see generally Joinder Agreement ¶ J.2.  
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This revised distribution scheme comports with the statute. Essentially, to the extent the Oregon Special 
Needs Trust does not retain funds, it distributes them to the states for medical assistance and then to any 
remaining beneficiaries. See id. Accordingly, the Oregon Special Needs Trust, as amended, satisfies the last 
requirement.  

CONCLUSION 

In sum, the Oregon Special Needs Trust, as amended, qualifies as a pooled trust under 42 U.S.C. § 
1396p(d)(4)(C) and POMS SI 01120.203.D. Accordingly, the Oregon Special Needs Trust must be 
evaluated under POMS SI 01120.200.  

------------------------------------------------------------------------------------------------------------ 

PS 01825.020 Kentucky 
C. PS 19-095 Validity of a Purported Pooled Trust – Bluegrass Senior Assist 
Pooled Special Needs Trust  

Date: July 31, 2019 

1. Syllabus  

This Regional Chief Counsel opinion examines whether the Bluegrass Senior Assist Pooled Special Needs 
Trust (the Trust) is a valid pooled trust under section 1917(d)(4)(C) of the Social Security Act (Act) and the 
relevant Program Operations Manual System (POMS) provisions. The RCC concludes that the Trust does 
not comply with all the requirements because it does not require that the sub-account be established with 
the assets of the disabled individual and it contains an invalid early termination clause. The Trust’s joinder 
agreement also contains ambiguous language that must be revised before a determination can be made as to 
its policy compliance.  

2. Opinion  

QUESTION 

Whether Bluegrass Senior Assist Pooled Special Needs Trust (the Trust) is a valid pooled trust under 
section 1917(d)(4)(C) of the Social Security Act (Act) and the relevant Program Operations Manual System 
(POMS) provisions.  

SHORT ANSWER 

The Trust is not a valid pooled trust under section 1917(d)(4)(C) of the Act and the relevant POMS 
provisions.  

BACKGROUND 

Bluegrass Senior Assist, Inc. (Trustee) created the Trust. See Decl. of Trust Bluegrass Senior Assist Pooled 
Special Needs Trust (Trust Decl.), Art. 1. Trustee identifies itself as a non-profit corporation. Trust Decl, 
pmbl. The information provided includes a February 7, 2019 letter from the Internal Revenue Service (IRS) 
stating that Trustee is exempt from federal income tax under section 501(c)(3) of the Internal Revenue 
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Code, effective December 6, 2018. IRS Non-Profit Determination Letter. The IRS’ website also lists 
Trustee as a tax-exempt organization.[6] 

Beneficiaries of the Trust are persons with a disability as defined in § 1614(a)(3) of the Act and/or as 
determined by the state, and as qualified under § 1917(d)(4)(C) of the Act. Trust Decl., Art 4 (4). 
Beneficiaries are the sole recipients of the services provided by the Trustee under the Trust’s sub-accounts. 
Id. 

A “Grantor shall mean the individual as defined in 42 U.S.C. § 1382(a)(3):[7] the individual’s parent, 
grandparent, legal guardian or court who establishes the trust Sub-Account solely for the benefit of the 
individual with assets who is an individual qualified Beneficiary.” Trust Decl., Art. 4 (3). A Beneficiary 
and Grantor are the same person. Trust Decl., Art. 4 (3), (4).  

Neither the Trust nor the Joinder Agreement specify that the Trust will contain assets of disabled 
individuals. See Trust Decl.; Joinder Agreement. The Joinder Agreement explains what assets can be used 
to fund a sub-account, but does not state that such assets must be from a disabled individual. See Joinder 
Agreement, Exh. C.  

The Trust contains separate sub-accounts for each Beneficiary, which are pooled together and considered 
one entity for purposes of custody, management, and investment. Trust Decl., Art. 2. Each sub-account is 
administered for the sole benefit of the specific Beneficiary enrolled under the sub-account and all 
contributions, deductions, disbursements, investment earnings, losses, and incidental expenses specific to a 
Beneficiary are recorded and accounted for separately. Id. The Trust maintains records for each sub-
account and provides an individual accounting for each Beneficiary. Trust Decl., Art. 11 (11.2).  

It is the intent of the Trust to use the trust property and each individual sub-account to supplement, not 
supplant, means-tested government assistance programs. Trust Decl., Art. 6. The Trustee is prohibited from 
making any distribution from the Trust that would result in reduction or loss of any means-tested benefit for 
which the Beneficiary would otherwise be eligible, except to the extent the reduction in benefits would be 
less than the monetary value of the disbursement. Id. The Trustee is also prohibited from making any 
disbursement that would represent payment for a good or service being provided to the Beneficiary by any 
state or federal agency or department. Id. It is not the purpose or intent of the Trust to provide for any basic 
care, maintenance, or support. Id.; see alsoJoinder Agreement, Exh. B.  

The Trust specifies that all disbursements made by the Trustee must be for the sole benefit of the 
Beneficiary, as provided for by section 1917(d)(4)(C) of the Act and in accordance with the letter and the 
spirit of the laws of Kentucky. Trust Decl., Art. 14 (14.3); see alsoJoinder Agreement, Exh. B. The Trust 
provides that costs and legal expenses incurred by the Trustee for extraordinary administrative expenses for 
legal defense of the Trust pool shall be apportioned pro rata for all sub-accounts. Trust Decl., Art. 11 
(11.4). Further, the Trust states that in the event of extraordinary administrative expense or legal challenge 
to a specific sub-account, such costs and expenses shall be borne by the specific sub-account, unless such 
issue requiring extraordinary administrative expenses or such claim, litigation, or challenge potentially may 
affect the integrity or administration of other sub-accounts, in which case the costs and expenses are 
apportioned pro-rata among all sub-accounts that may be materially affected by such issue. Id. 

The Trust provides that, upon a Beneficiary’s death, termination of the Trust is governed by section 
1917(d)(4)(C)(iv) of the Act, POMS SI 01120.203.B.2.g, and POMS SI 01120.203.B.3. Trust Decl., Art 15 
(15.1). Specifically, the Trust provides that on the death of a Beneficiary or earlier termination of a 
Beneficiary’s sub-account, the Trustee shall first distribute to the Kentucky Department of Medicaid 
Services, then to any other state agency entitled to reimbursement from the remaining principal and 
income, up to the amount remaining in the trust, an amount equal to the total medical assistance paid on 
behalf of the Beneficiary by the Medicaid program. Id. 
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The Trust has a Joinder Agreement that contains ambiguous language regarding Medicaid repayment upon 
the death of a Beneficiary. See Joinder Agreement, Sched. C. The Joinder Agreement provides a “State 
Payback Option” that references “section 6.04” of the Master Trust. Id. However, the Master Trust has no 
section 6.04. Notably, the Joinder Agreement indicates that section 6.04 includes the following terms:  

. . . upon the trust beneficiary’s death, if there are sufficient funds to fully pay back any and 
all State Medicaid liens then the Trustee agrees to fully pay back all Medicaid liens, retain the 
lesser of $10,000 or 10% of the remaining funds after lien payback and release the remaining 
funds to the estate.  

Id. However, nothing in the Master Trust mentions the Trustee retaining $10,000 or 10% of remaining 
funds. Similarly, the Joinder Agreement’s “State Payback Option” also includes ambiguous language as to 
whether the Trust will retain funds or distribute them to recipients named by the Beneficiary. See id. 
Specifically, it states:  

If the funds are insufficient to repay Medicaid, the funds will be retained by the pooled 
trust. If money is left in the sub-account when the Beneficiary passes away and the amount 
meets the requirements referenced above and provided for in Section 6.04 of the Bluegrass 
Senior Assist Pooled Trust, then I want the money to be distributed as follows: . . .  

Id.  

Upon the death of a Beneficiary, the Trustee is prohibited from paying debts owed to third parties or 
funeral expenses prior to reimbursement of the state(s) for medical assistance for the stated purpose of 
preserving the Beneficiary’s eligibility for Supplemental Security Income (SSI). Trust Decl., Art. 15 (15.1). 
However, the Trust provides that such expenses may be paid if the relevant SSI rules change. Id. The Trust 
also provides that such expenses may be paid during the life of the Beneficiary. Id. 

The Trust also contains what is effectively an early termination clause[8] allowing the Trustee to pay the 
amount remaining in a sub-account to another qualified not-for-profit pooled special needs trust. See Trust 
Decl., Art. 17 (17.1).  

DISCUSSION 

SSI is a general public assistance program for aged, blind, or disabled individuals who meet certain 
eligibility requirements, such as income and resource restrictions. See Act §§ 1602, 1611(a); 20 C.F.R. §§ 
416.110, 416.202 (2019).[9] “Resources” include cash or other liquid assets or any real or personal property 
that an individual owns and could convert to cash to be used for his or her support and maintenance. See 
Act § 1613; 20 C.F.R. § 416.1201(a); POMS SI 01110.100.B.1; POMS SI 01120.010.B. “If the individual 
has the right, authority or power to liquidate the property or his or her share of the property, it is considered 
a resource. If a property right cannot be liquidated, the property will not be considered a resource of the 
individual . . . .” 20 C.F.R. § 416.1201(a)(1); see POMS SI 01110.100.B.1, B.3; POMS SI 01110.115.A; 
POMS SI 01120.010.B.  

Generally, the agency must consider the principal or corpus of a trust established with the assets of an 
individual to be a resource of the individual. See Act § 1613(e)(1)-(3); POMS SI 01120.201.A.1. However, 
the rules in section 1613(e) of the Act do not apply to trusts described in section 1917(d)(4) of the Act. See 
Act § 1613(e)(5); POMS SI 01120.201.A.1; POMS SI 01120.203.A. Trusts created in accordance with 
paragraphs (A) and (C) of section 1917(d)(4) are commonly known as Medicaid trust exceptions and 
consist of two types: Special Needs Trusts (paragraph (A)) and Pooled Trusts (paragraph (C)). See POMS 
SI 01120.203.A. To satisfy the exception for pooled trusts under section 1917(d)(4)(C), a trust must contain 
the assets of an individual who is disabled (as defined in section 1614(a)(3)) and meet the following 
conditions:  
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i.  The trust is established and managed by a nonprofit association. 

ii.  A separate account is maintained for each beneficiary of the trust, but, for purposes of investment and 
management of funds, the trust pools these accounts.  

iii.  Accounts in the trust are established solely for the benefit of individuals who are disabled (as defined in 
section 1614(a)(3)) by the parent, grandparent, or legal guardian of such individuals, by such individuals, or 
by a court.  

iv.  To the extent that amounts remaining in the beneficiary’s account upon the death of the beneficiary are 
not retained by the trust, the trust pays to the State from such remaining amounts in the account an amount 
equal to the total amount of medical assistance paid on behalf of the beneficiary under the State plan under 
this subchapter.  

Act § 1917(d)(4)(C); POMS SI 01120.203.D.1.  

As written, the Trust does not comply with all the requirements for a pooled trust under section 
1917(d)(4)(C) of the Act and the implementing POMS provisions because the Trust does not require that 
sub-accounts be established with the assets of disabled individuals and it allows for termination of a sub-
account before the respective beneficiary’s death and payment of the sub-account’s corpus to another 
entity. Further, n o determination can be made on whether the Joinder Agreement is policy compliant due 
to ambiguous language in the agreement.  

A pooled trust under section 1917(d)(4)(C) of the Act must contain the assets of a disabled individual. 
SeeAct § 1917(d)(4)(C); POMS SI 01120.203.D.1. The Trust and Joinder Agreement fail to specify that the 
Trust will contain assets of disabled individuals. See generally Trust Decl.; Joinder Agreement. The Trust 
may have intended to include that limitation in its definition of Grantor, which states:  

A “Grantor shall mean the individual as defined in 42 U.S.C. § 1382(a)(3): the individual’s parent, 
grandparent, legal guardian or court who establishes the trust Sub-Account solely for the benefit of the 
individual with assets who is an individual qualified Beneficiary.”  

Trust Decl., Art. 4 (3) (emphasis added). However, the language emphasized above is unclear and fails to 
set forth any such limitation. Therefore, the Trust does not comply with section 1917(d)(4)(C) of the Act 
and POMS SI 01120.203.D.1.  

The Trust is also not a valid Trust under section 1917(d)(4)(C) of the Act because it contains an early 
termination clause that allows for termination of a sub-account before the respective Beneficiary’s death 
and allows for payment of the sub-account’s corpus to another entity. See Trust Decl., Art. 17 (17.1). A 
provision that allows a trust to terminate before the beneficiary’s death is an “early termination provision.” 
POMS SI 01120.199.D. A pooled trust with an early termination provision must require that any funds 
from an early termination either be paid to another “Section 1917(d)(4)(C) trust,” POMS SI 01120.199.F.2, 
or be paid first to the state for medical assistance provided to the individual under the state Medicaid 
Plan(s), with any remaining funds used only for allowable administrative expenses, reasonable 
compensation to the trustee, or distributions to the trust Beneficiary, see POMS SI 01120.199.F.1.  

The Trust’s early termination clause provides the Trustee may transfer the assets in a Beneficiary’s sub-
account to a “qualified not-for-profit pooled special needs trust.” Trust Decl., Art. 17 (17.1). However, that 
provision does not qualify under the exception in POMS SI 01120.199.F.2 because it does not specify that 
assets may be transferred only to another trust that meets the requirements of section 1917(d)(4)(C).  

The Trust contains a severability clause for severing invalid or unenforceable provisions without 
invalidating the entire Trust. Trust Decl., Art. 16 (16.4). However, for SSI purposes, a null and void clause 
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or savings clause does not cure an otherwise defective trust instrument. POMS SI 01120.227.D. To qualify 
for the pooled trust exception, the Trust must meet the criteria in 1917(d)(4)(C) without regard to its 
severability clause. POMS SI 01120.227.D.1. Thus, the Trust’s severability clause does not nullify or sever 
the Trust provisions discussed above.  

No determination can be made on whether the Joinder Agreement is policy compliant due to ambiguous 
language in the agreement. First, the Joinder Agreement contains a “State Payback Option” that references 
“section 6.04” of the Trust. SeeJoinder Agreement, Sched. C. However, the Master Trust contains no 
section 6.04. Further, the Joinder Agreement indicates that “section 6.04” includes specific language about 
what happens when a Beneficiary dies and such language is not in the Trust. Specifically, it states that the 
Trustee agrees to fully pay back all Medicaid liens, retain the lesser of $10,000 or 10% of the remaining 
funds after lien payback, and release the remaining funds to the estate. Id. That language is not in the Trust. 
See Trust Decl.  

Second, the “State Payback Option” contains vague and contradictory language about whether the Trust 
will retain funds or distribute them to named recipients if the Beneficiary dies and the funds in his or her 
sub-account are insufficient to repay Medicaid. See id. Therefore, the Joinder Agreement must be revised 
before a determination can be made as to whether it complies with section 1917(d)(4)(C) and the 
implementing POMS provisions.  

The Trust complies with the remaining requirements of section 1917(d)(4)(C) and the implementing POMS 
provisions. The Trust was established by and is managed by a nonprofit association, as required by section 
1917(d)(4)(C)(i) of the Act and POMS SI 01120.203.D.3. Bluegrass Senior Assist Pooled Special Needs 
Trust is a non-profit association that both established the Trust and manages it. See Trust Decl., pmbl., 
Arts. 1, 12, & 13; IRS Non-Profit Determination Letter.  

The Trust consists of separate sub-accounts for each Beneficiary that are pooled together for investment 
and management purposes, consistent with section 1917(d)(4)(C)(ii) of the Act and POMS SI 
01120.203.D.1. The Trust also maintains records for each sub-account and provides an individual 
accounting for each Beneficiary, in compliance with POMS SI 01120.203.D.4. Trust Decl., Art. 11 (11.2).  

The sub-accounts are established solely for each Beneficiary’s benefit, in compliance with section 
1917(d)(4)(C)(iii) of the Act and POMS SI 01120.203.D.5. The Trust states that a separate sub-account 
shall be established and administered for the sole benefit of the specific Beneficiary enrolled under each 
sub-account. Trust Decl., Arts. 2, 4 (8), 14 (14.3). It also states that all contributions, deductions, 
disbursements, investment earnings, losses, and incidental expenses specific to a Beneficiary are recorded 
and accounted for separately. Trust Decl., Art. 2.  

The Trust provides that costs and legal expenses incurred by the Trustee for extraordinary administrative 
expenses for legal defense of the Trust pool shall be apportioned pro rata for all sub-accounts. Trust Decl., 
Art. 11 (11.4). That provision complies with the exception to the sole-benefit rule for “reasonable costs 
associated with investment, legal, or other services rendered on behalf of the individual with regard to the 
trust.” See POMS SI 01120.201.F.4. The Trust does allow the apportionment of costs and expenses 
associated with a specific sub-account to be paid on a pro rata basis among other sub-accounts, but only if 
such costs and expenses arise from an issue, claim, litigation, or challenge that may affect the integrity or 
administration of the other sub-accounts. See Trust Decl., Art. 11 (11.4). Therefore, there is a connection 
between the expenses and costs and the sub-accounts that bear them.  

The Trust’s provisions regarding termination of the Trust upon the death of a Beneficiary comply with 
section 1917(d)(4)(C)(iv) of the Act and POMS SI 01120.203.D.8. The Trust states that upon the death of a 
Beneficiary, termination of the Trust shall be governed by section 1917(d)(4)(C)(iv). Further, the Trust 
specifies that, upon the death of a Beneficiary or earlier termination of a Beneficiary’s sub-account, the 
Trustee will distribute the property to the Kentucky Department of Medicaid Services, and then to any 
other State agency entitled to reimbursement up to the total medical assistance paid on behalf of the 
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Beneficiary by the Medicaid program. Trust Decl., Art. 15 (15.1). The Trust further provides that, if the 
Beneficiary has received Medicaid from more than one state and the remaining property is insufficient to 
satisfy payment in full, then payment shall be made to each state pro rata based on the percentage that each 
state’s Medicaid payments were made on behalf of the Beneficiary. Id. The pro rata distribution is 
permitted by POMS SI 01120.203.D.8. Although the Medicaid reimbursement provision gives Kentucky 
first priority in the event of insufficient funds to reimburse all affected states, it does not violate the 
requirements of POMS SI 01120.203.D.8, which states, “[i]f the trust does not have sufficient funds upon 
the beneficiary’s death to reimburse in full each State that provided medical assistance, the trust may 
reimburse the States on a pro-rata or proportional basis.” (emphasis added).  

CONCLUSION 

The Trust does not comply with all the requirements for a pooled trust under section 1917(d)(4)(C) of the 
Act and the implementing POMS provisions because it does not require that the sub-account be established 
with the assets of the disabled individual and it contains an early termination clause that allows for 
termination of a sub-account before the respective beneficiary’s death and payment of the sub-account’s 
corpus to another entity that may not meet the requirements of section 1917(d)(4)(C). Further, the Trust’s 
Joinder Agreement contains ambiguous language that must be revised before a determination can be made 
as to its policy compliance. The Trust complies with the Act’s and the POMS’ other requirements for a 
pooled trust.  

------------------------------------------------------------------------------------------------------------------------------- 

PS 01825.002 Alaska  
D. PS 19-082 Analysis of the Fifth Alaska Amendment to the Secured Futures 
Pooled Special Needs Trust Agreement, dated November 2, 2016  

Date: May 28, 2019 

1. Syllabus  

This Regional Chief Counsel (RCC) opinion examines whether the amended version of a pooled trust 
agreement qualifies as a pooled trust under 42 U.S.C. § 1396p(d)(4)(C) and POMS SI 01120.203.D. The 
RCC concludes that it does not qualify because of the reasons listed in the 'Brief Answer' section of the 
opinion. Therefore, the trust must be evaluated under POMS SI 01120.201 to determine if it is a countable 
resource for Supplemental Security Income (SSI) purposes.  

2. Opinion  

a. Question Presented  

Does the Secured Futures Pooled Special Needs Trust Agreement, as amended by the Fifth Alaska 
Amendment (“Secured Futures Pooled Trust”), qualify as a pooled trust under 42 U.S.C. § 1396p(d)(4)(C) 
and POMS SI 01120.203.D, such that the trust must be evaluated under POMS SI 01120.200 to determine 
if it is a countable resource for Supplemental Security Income (SSI) purposes?  
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b. Brief Answer  

No. The Secured Futures Pooled Trust does not qualify as a pooled trust under 42 U.S.C. § 1396p(d)(4)(C) 
because it: (a) allows the trustee to make advance payments to state Medicaid plans during the 
beneficiary’s lifetime, and thus the trust may benefit an entity other than the beneficiary; (b) given (a), 
might not provide for reimbursement to all participating state Medicaid plans on termination; (c) allows a 
court to order trust-to-trust transfers that are impermissible for qualifying pooled trusts; and (d) does not 
specify how all trust assets are distributed in the event of a court-ordered termination during the 
beneficiary’s lifetime.  

Because the Secured Futures Pooled Trust is not a qualifying pooled trust, it must be evaluated under 
POMS SI 01120.201.  

c. Summary of Facts  

Secured Futures, Inc., settled the Pooled Special Needs Trust in 2008. On August 28, 2015, it adopted a 
new trust agreement, amending and restating the trust (“Master Trust Agreement”). Secured Futures then 
amended the trust on November 2, 2016, to comply with the requirements of the State of Alaska (“Alaska 
Amendment”).  

On May 19, 2017, M~’s court-appointed guardian executed a Joinder Agreement to the Secured Futures 
Pooled Trust (“Joinder Agreement”).  

d. Analysis  

To be a pooled trust, a trust must meet six requirements. 

To be eligible for SSI, the dollar value of a claimant’s countable resources cannot exceed certain statutory 
limits. 42 U.S.C. §§ 1382(a)(1)(B), (3)(B); 20 C.F.R. §§ 416.202(d), 416.1201, 416.1205; POMS SI 
01110.003(A). Under 42 U.S.C. § 1382b(e), a trust is a resource unless it meets certain requirements, 
including those articulated in § 1396p(d)(4)(C). Trusts that meet the requirements of 42 U.S.C. § 
1396p(d)(4)(C) are considered to be qualifying pooled trusts.[9] 

First, to be a qualifying pooled trust, the trust must contain “the assets of an individual who is disabled.” 42 
U.S.C. § 1396p(d)(4)(C); accord POMS SI 01120.203.D.2. Second, the trust must be “established and 
managed by a nonprofit association.” 42 U.S.C. § 1396p(d)(4)(C)(i); accord POMS SI 01120.203.D.3. 
Third, the association must maintain “[a] separate account . . . for each beneficiary of the trust, but, for 
purposes of investment and management of funds, the trust pools these accounts.” 42 U.S.C. § 
1396p(d)(4)(C)(ii); accord POMS SI 01120.203.D.4. Fourth, the accounts must be “established solely for 
the benefit of the individuals who are disabled.” 42 U.S.C. § 1396p(d)(4)(C)(iii); accord POMS SI 
01120.203.D.5. Fifth, the trust account must be “established . . . by the parent, grandparent, or legal 
guardian of such individuals, by such individuals, or by a court.” 42 U.S.C. § 1396p(d)(4)(C)(iii); accord 
POMS SI 01120.203.D.6. Sixth, and finally, “[t]o the extent that amounts remaining in the beneficiary’s 
account upon the death of the beneficiary are not retained by the trust, the trust pays to the State from such 
remaining amounts in the account an amount equal to the total amount of medical assistance paid on behalf 
of the beneficiary under the State plan . . . .” 42 U.S.C. § 1396p(d)(4)(C)(iv); accord POMS SI 
01120.203.D.8.  

A trust that qualifies as a pooled trust must still be evaluated under POMS SI 01120.200 to determine if it is 
a countable resource for SSI purposes.  

The Secured Futures Pooled Trust does not qualify as a pooled trust under 42 U.S.C. § 1396p(d)(4)(C). 
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The Secured Futures Pooled Trust does not qualify as a pooled trust under 42 U.S.C. § 1396p(d)(4)(C) 
because it: (1) contains an advance repayment clause that benefits an entity other than the beneficiary 
during the beneficiary’s lifetime and, as a result, might not provide for reimbursement to every state 
Medicaid plan that provided medical assistance to the beneficiary at termination; and (2) contains a court-
ordered early termination clause that violates two separate requirements.  

1. Disabled Individual 

To begin, the trust must contain “the assets of an individual who is disabled.” 42 U.S.C. § 1396p(d)(4)(C); 
see also POMS SI 01120.203.D.2 (“[T]he individual whose assets were used to establish the trust account 
must be disabled for SSI purposes”).  

This requirement is satisfied. According to the Office of the Regional Commissioner, M~ is a disabled 
adult. Moreover, M~’s court-appointed guardian established M~’s sub-account using family funds. Joinder 
Agreement, at 1. Funds deposited on behalf of the beneficiary are “the funds of the Beneficiary.” Master 
Trust Agreement, Art. 1.  

2. Established and Managed by a Nonprofit Association 

Next, the trust must be “established and managed by a nonprofit association.” 42 U.S.C. § 
1396p(d)(4)(C)(i); see also POMS SI 01120.203.D.3 (trust is “established and maintained by the actions of 
a nonprofit association”).  

This requirement is met. Secured Futures, Inc., a Pennsylvania Nonprofit Corporation, established and 
manages the trust as trustee. Master Trust Agreement, at 1, Art. 2.3, 3.1. The Pennsylvania Department of 
State website confirms that Secured Futures, Inc. is a non-profit corporation. See 
https://www.corporations.pa.gov/Search/CorpSearch (providing search box which can be used to verify 
non-profit status of Secured Futures, Inc.) (last accessed May 28, 2019).  

We note that Secured Futures, Inc., may appoint a successor trustee, Alaska Amendment, at 2 ¶ 3, and there 
is no explicit requirement that the successor trustee be a non-profit. But, given that the Master Trust 
Agreement states that its provisions are intended to comply with the requirements of 42 U.S.C. § 
1396p(d)(4)(C). Master Trust Agreement, at 1, Art 2.1, we assume that any appointment of a successor 
trustee will comply with the non-profit requirement of that statute.  

Based on the above, we conclude that the Secured Futures Pooled Trust is established and managed by a 
nonprofit association.  

3. Separate Accounts, Pooled for Investing 

To be a pooled trust, the trust must maintain “a separate account . . . for each beneficiary of the trust.” 42 
U.S.C. § 1396p(d)(4)(C)(ii). “[F]or purposes of investment and management of funds, the trust pools these 
accounts.” 42 U.S.C. § 1396p(d)(4)(C)(ii). However, “[t]he trust must be able to provide an individual 
accounting for each individual.” POMS SI 01120.203.D.4.  

This requirement is satisfied. The Secured Futures Pooled Trust maintains “detailed records of all financial 
transactions for each Beneficiary Trust Share[,]” Master Trust Agreement, Art. 3.9, which is a sub-account 
containing the “distinct share or portion of [the] trust held on deposit for a disabled individual beneficiary” 
Id., Art. 1. Beneficiary Trust Shares are “combined [for] investment and administration, but [are] deemed 
the distinct share of, or for the benefit of, their respective Beneficiaries.” Master Trust Agreement, Art 2.2  

4. Established for the Sole Benefit of the Individual 
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The next requirement for the pooled trust exception is that the trust account is “established solely for the 
benefit of individuals who are disabled.” 42 U.S.C. § 1396p(d)(4)(C)(iii); see also POMS SI 01120.203.D.5 
(trust “must be established for the sole benefit of the disabled individual”). The statute does not provide 
guidance on “sole benefit.” See 42 U.S.C. § 1396p(h) (setting forth definitions, but not defining this term). 
But the POMS explains that a trust is “established for the sole benefit of an individual” when it “benefits no 
one but that individual, whether at the time the trust is established or at any time for the remainder of the 
individual’s life.” POMS SI 01120.201.F.1.  

Two provisions prevent the Secured Futures Pooled Trust from satisfying this requirement. 

First, this requirement is not satisfied because the trustee may make advance payments to states to 
reimburse the medical assistance they provided. Alaska Amendment, at 2-3 ¶ 6. In doing so, the trust 
allows an entity other than the beneficiary to benefit from the trust during the beneficiary’s lifetime. An 
advance payment to a state to reimburse medical assistance does not obtain any additional benefit for the 
beneficiary, and in fact, results in a diminution of the beneficiary’s trust assets. Accordingly, advance 
payment to states to reimburse medical assistance during the beneficiary’s lifetime benefits the state, not 
the beneficiary. Thus, the advance payment provision violates the sole-benefit requirement.  

Second, the Alaska Amendment’s provision governing trust termination under court order[10] does not 
satisfy the early termination criteria of POMS SI 01120.199.F. The trust provides that, if it terminates prior 
to the beneficiary’s death upon court order, the beneficiary’s trust share is either transferred to “another 
recognized Medicaid trust approved by the State of Alaska Department of Health and Social Services,” or 
is used to repay medical assistance provided by the states. Alaska Amendment, at 2, ¶ 6.  

An early termination provision is allowable under the pooled-trust exception so long as three criteria are 
met: (1) “[u]pon early termination (i.e., termination prior to the death of the beneficiary), the State(s), as 
primary assignee, would receive all amounts remaining in the trust at the time of termination up to an 
amount equal to the total amount of medical assistance paid on behalf of the individual under the State 
Medicaid plan(s);” (2) “[o]ther than payment for those expenses [for taxes, reasonable fees, and 
administrative expenses], no entity other than the trust beneficiary may benefit from the early termination 
(i.e., after reimbursement to the State(s), all remaining funds are disbursed to the trust beneficiary);” and 
(3) “[t]he early termination clause gives the power to terminate to someone other than the trust 
beneficiary.” POMS SI 01120.199.F.1 (bold in original). The trust may pay taxes, reasonable fees, and 
administrative expenses before reimbursing any state(s) for medical assistance. POMS SI 01120.199.F.3. 
The Proposed Joinder Agreement’s early termination provision meets all three criteria in POMS SI 
01120.199.F.1.  

An early-termination provision need not satisfy these three criteria if it solely allows for the transfer of a 
beneficiary’s assets from one pooled trust under 42 U.S.C. § 1396p(d)(4)(C) to another 42 U.S.C. § 
1396p(d)(4)(C) trust. POMS SI 01120.199.F.2. However, the trust must specify that, in such a trust-to-trust 
transfer, the only permissible disbursements are the transfer of sub-account funds to the secondary trust and 
the payment of allowable administrative expenses. POMS SI 01120.199.F.2.  

The Alaska Amendment’s provision governing trust termination under court order does not satisfy the 
criteria of POMS SI 01120.199.F.2 because it does not restrict the transfer of trust assets to a 42 U.S.C. § 
1396p(d)(4)(C) trust. Rather, the trust permits transfer of trust assets to a “recognized Medicaid trust 
approved by the State of Alaska Department of Health and Social Services” without restriction. Alaska 
Amendment, at 2, ¶ 6. Under the Alaska Administrative Code, a “recognized Medicaid trust” can be a trust 
authorized not only under 42 U.S.C. § 1396p(d)(4)(C), but also under 42 U.S.C. § 1396p(d)(4)(A) or (B). 
Alaska Admin. Code tit. 7, § 100.604(a) (2019).  

Additionally, the Alaska Amendment’s provision governing trust termination under court order does not 
satisfy the criteria of POMS SI 01120.199.F.1 because it does not specify that all funds be paid to the 
beneficiary after reimbursement to state Medicaid plans and payment of allowable fees and expenses. 
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Specifically, the Alaska Amendment provides that, if the funds are not transferred to a recognized Medicaid 
trust, they shall be used to repay state medical assistance. Id. at 2, ¶ 6. The Alaska Amendment is silent as 
to how any remaining funds will be distributed, and thus violates the requirement that the trust distribute all 
remaining funds to the beneficiary in POMS SI 01120.199.F.1.  

The trust also contains two early termination provisions that govern when the trust is terminated early 
without a court order: a trust-to-trust transfer provision, Master Trust Agreement, Art. 7, 9.1, and an early 
termination with distribution provision, Id. at Art. 9.2. Neither violates the sole benefit requirement.  

The first of the trust’s provisions governing early termination without a court order – the trust-to-trust 
transfer provision – satisfies the criteria of POMS SI 01120.199.F.2. See Master Trust Agreement, Art. 7, 
9.1. The trust specifies that a “transfer under this Article shall not result in any disbursement other than the” 
transfer of funds to a qualifying trust, and allowable administrative expenses.[11] Master Trust Agreement, 
Art. 7.2.  

The second of the trust’s provisions governing early termination without a court order satisfies the criteria 
of POMS SI 01120.199.F.1. First, the trust provides that, upon early termination, the trustee “shall first 
repay the Medical Assistance paid by all states . . . after allowable administrative expenses and taxes are 
paid.” Master Trust Agreement, Art. 9.2. Second, the trust provides that, after the repayment of medical 
assistance to the states and allowable taxes and administrative fees, “the balance of the Beneficiary Trust 
Share shall be distributed to the Beneficiary.” Id. Third, the beneficiary does not have the power to 
terminate the Trust. Master Trust Agreement, Art. 7.1, 9.1.  

Otherwise, the Secured Futures Pooled Trust satisfies the sole benefit requirement. The Master Trust 
Agreement provides that the Trust is “solely for the benefit of the Beneficiaries.” Master Trust Agreement, 
at 2; see also Master Trust Policies and Procedures, at 1 (“funds disbursed must be for the sole benefit of 
the beneficiary.” The Agreement also states the sub-account assets must be used for the “Beneficiary’s 
Supplemental Needs,” Master Trust Agreement, Art. 6.2, which benefit the beneficiary, Id., Art. 1.  

5. Established Through the Actions of the Individual, Parent, Grandparent, Legal Guardian, or Court 

To qualify as a pooled trust, the trust account must be “established . . . by the parent, grandparent, or legal 
guardian of such individuals, by such individuals, or by a court.” 42 U.S.C. § 1396p(d)(4)(C)(iii); accord 
POMS SI 01120.203.D.6.  

F~ executed the Joinder Agreement as M~’s court-appointed guardian. Joinder Agreement, at 1, 3. The 
Secured Futures Pooled Trust thus meets the fifth requirement.  

6. Remaining Amounts Paid to the State 

Lastly, “[t]o the extent that amounts remaining in the beneficiary’s account upon the death of the 
beneficiary are not retained by the trust, the trust pays to the State from such remaining amounts in the 
account an amount equal to the total amount of medical assistance paid on behalf of the beneficiary under 
the State plan.” 42 U.S.C. § 1396p(d)(4)(C)(iv); accord POMS SI 01120.203.D.8. The trust may, however, 
retain funds, pay taxes due, as well as charge reasonable fees for the administration of the trust before 
repaying the States for medical assistance provided. POMS SI 01120.203.D.8, E.1.  

The Secured Futures Pooled Trust does not satisfy this requirement. While the Master Trust Agreement 
appropriately provides for reimbursement to state Medicaid programs upon the beneficiary’s death, the 
Alaska Amendment’s advance payment provision violates this requirement.  

Specifically, the Master Trust Agreement provides that, “[u]pon the death of the Beneficiary, any amounts 
that are not retained by the trust and that were the funds of the beneficiary prior to the establishment of the 
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trust share, shall first repay the Medical Assistance paid by all states on behalf of the Beneficiary . . . after 
allowable administrative expenses and taxes are paid.” Master Trust Agreement, Art. 6.12 (emphasis in 
original). The trust’s allowance for retaining funds, and payment of taxes and reasonable fees for the 
administration of the trust estate before repayment to the States for medical assistance is consistent with the 
requirements of 42 U.S.C. § 1396p(d)(4)(C)(iv).  

However, as discussed above, the trust contains an advanced payment provision allowing the trustee “to 
make advance payments on the Beneficiary Trust Share’s obligation to repay Medical Assistance upon the 
Beneficiary’s death.” Alaska Amendment, at 2-3, ¶ 6. But, advance reimbursement of medical assistance to 
one or more states during the beneficiary’s lifetime does not consider that other states may also be entitled 
to repayment in the future based on providing Medicaid services. Therefore, the advance payments made 
may prevent the trust from making reimbursements to multiple state Medicaid programs upon the death of 
the beneficiary or the termination of the Trust. Hypothetically, Alaska could be repaid completely while 
there may be no money remaining to repay state B. The fact that the trustee may make advance payments to 
states during the beneficiary’s lifetime does not comport with the statute or the POMS’s requirement that 
any states providing assistance be reimbursed on termination.  

Because the Secured Futures Pooled Trust contains an advance payment provision, it does not satisfy the 
last requirement.  

e. Conclusion  

The Secured Futures Pooled Trust does not qualify as a pooled trust under 42 U.S.C. § 1396p(d)(4)(C). The 
trust allows the trustee to make, during the beneficiary’s lifetime, advance payments to the states to repay 
medical assistance provided to the beneficiary, and thus the trust may benefit an entity other than the 
beneficiary. Further, if advance payments are made to one or more states to repay medical assistance, the 
trust may not have sufficient funds to later provide reimbursement to all participating state Medicaid plans. 
Finally, the trust contains a court-ordered early termination clause that does not satisfy two separate 
requirements of POMS SI 01120.199.F.1-2. Accordingly, the Secured Futures Pooled Trust must be 
evaluated under POMS SI 01120.201.  

--------------------------------------------------------------------------------------------------------------------------------- 

PS 01825.025 Michigan  

B. CPM 19-208 Review of Elder Law of Michigan Inc. Pooled Trust  

Date: October 16, 2019 

1. Syllabus  

This Regional Chief Counsel (RCC) opinion examines whether the subject individual's pooled trust sub-
account is a resource for SSI purposes. The RCC's office concludes that the trust contains problematic 
provisions that do not comply with SSA’s pooled trust policy. However, if the trust is amended to address 
the defects identified, self-settled sub-accounts in the trust, including the subject individual's, would not be 
resources.  

2. Opinion  

You asked us whether A~'s sub-account in the Elder Law of Michigan (ELM), Inc. Pooled Trust is a 
resource for SSI purposes. We conclude that the trust contains problematic provisions that do not comply 
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with SSA’s pooled trust policy. Specifically, the trust includes a provision that allows funds in an account 
to be used to pay another beneficiary’s legal fees, and the trust includes an early termination provision that 
does not comply with SSA policy. However, if the agency has, in the past, excepted accounts in the trust, 
ELM should be given a 90 day grace period to amend the trust before SSA counts any ELM sub-account, 
including A~’s, as a resource for SSI purposes. If the trust is amended to address the defects identified, 
self-settled sub-accounts in the trust, including A’s, would not be resources.  

BACKGROUND 

The Elder Law of Michigan, Inc. (ELM) Pooled Trust was established on March 7, 2006, and amended on 
February 19, 2013, by Elder Law of Michigan, Inc., a not for profit organization. See Declaration of Trust 
of Elder Law of Michigan, Inc. (ELM Second Restated Trust Agreement), preamble and Art. II(7). The 
purpose of the trust is to function as a pooled trust under 42 U.S.C. § 1396p. ELM Second Restated Trust 
Agreement, Art. III(1). The trust is governed by Michigan law. ELM Second Restated Trust Agreement, 
Art. XII(4).  

Under the terms of the pooled trust agreement, separate trust sub-accounts shall be maintained for each 
beneficiary, but the trust shall pool the trust sub-accounts for purposes of investment and management of 
funds. ELM Second Restated Trust Agreement, Art. VI(1). The distributions from the trust are solely at the 
discretion of the trustee and should be for the supplemental care of the beneficiary. ELM Second Restated 
Trust Agreement, Art. III. Examples of appropriate expenditures from the trust include travel and cultural 
experiences solely for the benefit of the Beneficiary. See ELM Second Restated Trust Agreement, Art. 
II(6). However, the beneficiary cannot compel the distribution of the trust for any purpose. ELM Second 
Restated Trust Agreement Art. III(5). The trust contains a spendthrift provision which indicates that the 
Trust and its sub-accounts shall not be subject to claims of creditors and that no interest in the principal or 
income of the trust may be anticipated, assigned, or encumbered. ELM Second Restated Trust Agreement, 
Art. III(5).  

Upon the death of the beneficiary, final administrative expenses for the trust are paid first. ELM Second 
Restated Trust Agreement, Art. X(2). Any remaining amount is deemed surplus trust property to be 
retained by the trust. ELM Second Restated Trust Agreement, Art. X(2). However, the trust allows the 
trustee to consent to joinder agreements created by a court order or an appropriate Settlor to specify that, 
following the payment of final administrative expenses, any surplus in the sub-account will be used to 
repay any states which have provided medical assistance to the beneficiary, and any remaining amounts 
will be distributed pursuant to the terms of the beneficiary’s will or, if the beneficiary has no will, to the 
beneficiary’s heirs at law. ELM Second Restated Trust Agreement, Art. X(2). The joinder agreement in this 
case adopted this second approach. Joinder Agreement, para. D.  

The trust purports to be irrevocable, except that the trustee may amend the trust with the approval of a court 
of competent jurisdiction so that it conforms with any rules or regulations relating to section 1396p. ELM 
Second Restated Trust Agreement, Art. IX. However, the trustee may terminate the trust if the trustee has 
reasonable cause to believe that the income or principal in a trust sub-account is or will become liable for 
basic maintenance, support, or care for the beneficiary. ELM Second Restated Trust Agreement, Art. X(1). 
In such circumstances, the trustee may: terminate the sub-account as to the affected beneficiary as though 
she had died; determine that the trust has become impossible to implement and refund the property to the 
grantor; or continue to administer the sub-account under a separate arrangement with the affected 
beneficiary. ELM Second Restated Trust Agreement, Art. X(1)(a)-(c).  

Joinder Agreement 

On September XX, 2008, A~'s conservator established a trust sub-account on her behalf in the ELM Pooled 
Account Trust for the benefit of A~ with the structured settlement money A~ received from a malpractice 
lawsuit. See Joinder Agreement; Petition to Transfer Conservator Funds, para. 2-4.[5] The conservator asked 
that funds being held for her from those payments be transferred to the trust, and that the structured 
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settlement company be ordered to pay any future payments due A~ directly into the trust. Petition to 
Transfer Conservator Funds, p. 4, Para. C. A~’s legal representative established the account in the pooled 
trust by executing a Joinder Agreement that adopts the main Pooled Trust provisions. See Joinder 
Agreement; see also ELM Second Restated Trust Agreement. The Joinder Agreement provides that, upon 
the beneficiary’s death, following payment to the trust of any final administrative expenses, the surplus 
shall be used to repay any states that have provided medical assistance to the beneficiary. After such 
repayment, any residue from the account is to be distributed to the beneficiary’s heirs. See Joinder 
Agreement, para. D. The Joinder Agreement specifies that administrative expenses shall be the sub-
account’s actual expenses, but no less than $4000.00. Joinder Agreement, para. D.  

The Joinder Agreement states that, while the beneficiary is living, her trust sub-account will be 
administered solely for her benefit. See Joinder Agreement, para. D-E. All distributions from the 
beneficiary’s sub-account are ultimately at the sole discretion of the trustee. Joinder Agreement, para. E.  

DISCUSSION 

A. Statutory Resource Rules 

Under the Social Security Act (“Act”), a trust created on or after January 1, 2000, from the assets of an 
individual generally will be considered a resource to the extent that the trust is revocable or, in the case of 
an irrevocable trust, to the extent that any payments could be made from the trust to or for the benefit of the 
individual. See 42 U.S.C. § 1382b(e); POMS SI 01120.201(D). In the present trust, the trustee has the 
discretion to use the income and the principal in the trust sub-account for the benefit of the beneficiary for 
whom the sub-account was established. See Pooled Trust Agreement, Art. II(6), Art. III(2)-(4); Joinder 
Agreement para. E. Therefore, the entire sub-account would be a resource to the beneficiary under these 
provisions. See 42 U.S.C. § 1382b(e)(3)(B).  

However, if a pooled trust meets the criteria of 42 U.S.C. § 1396p(d)(4)(C), the trust is excluded from this 
rule. See also POMS SI 01120.203(B)(2). In order to qualify for the pooled trust exception, a trust 
containing assets belonging to a disabled individual must satisfy the following conditions:  

1. The trust must be established and managed by a nonprofit association. 
2. The trust maintains a separate account for each beneficiary of the trust; but pools these accounts 

for purposes of investment and management of funds.  
3. Accounts in the trust are established solely for the benefit of the disabled individual. 
4. Accounts in the trust are established through the actions of the individual, parent, grandparent, 

legal guardian, or court.  
5. To the extent that amounts remaining in the beneficiary’s account upon the death of the 

beneficiary are not retained by the trust, the trust will pay to the state(s) from such remaining 
amounts in the account an amount equal to the total amount of medical assistance paid on behalf 
of the beneficiary under the State Medicaid plan.  

See 42 U.S.C. § 1396p(d)(4)(C); POMS SI 01120.203(B)(2).  

We previously advised that the original version of this trust would meet the pooled trust exception, but only 
because of a null-and-void clause that we advised would negate offending provisions in the trust. See 
Review of the Elder Law of Michigan Inc. Pooled Trust for Rolanda Woods, 377-38-3229 (Oct. 14, 2009) 
(hereinafter Woods Opinion); Review of Sub-Account of M~, XXX-XX-XXXX, in the Elder Law of 
Michigan, Inc., Pooled Account Trust (Jan. 31, 2007). We recommended in those prior opinions that you 
inform the Trust of the provisions of the trust that would violate agency policy absent a null and void 
clause. Since the time those opinions were issued, the agency has clarified that it will not consider a null 
and void clause to cure an otherwise defective instrument. POMS SI 01120.227(D). A null and void clause 
cannot nullify provisions that would otherwise make the trust a countable resource and cannot overcome 
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missing or conflicting provisions. Id. However, it appears that the trust has been amended since our prior 
opinions to address the provisions we had advised were not consistent with agency policy.  

We previously advised that the trust inappropriately allowed for distributions or expenditures for a 
beneficiary’s family members or others to visit the beneficiary, which was inconsistent with the statutory 
requirement that the trust be held for sole benefit of the disabled individual. See Woods Opinion, supra, at 
p.4. However, the trust has been amended to exclude this language. See ELM Second Restated Trust 
Agreement, Art. II(6). We had also identified a problem with an early termination provision, which allowed 
for payment to someone other than the trust beneficiary in the event the trustee terminated the trust before 
the beneficiary died. See Wood Opinion, supra, at p.4. That aspect of the early termination provision of the 
trust also appears to have been remedied. See ELM Second Restated Trust Agreement, Art. X(1). However, 
there are still some issues, discussed below, with the early termination provisions, and with another 
provision of the trust regarding payment of legal fees. Without application of the null and void clause, the 
trust fails to meet the pooled trust criteria above.  

1. Established and Managed by a Non-Profit Association 

To satisfy the first requirement of the pooled trust exception, the trust must be established and managed by 
a non-profit association. 42 U.S.C. § 1396p(d)(4)(C)(i); POMS SI01120.203(D)(3). Here, the trust meets 
this criterion because it is managed by Elder Law of Michigan, which is identified as a non-profit 
organization under Internal Revenue Code 501(C)(3). Pooled Trust Agreement, Art. II(7). We have no 
reason to question that status. The trust declaration also specifies that any successor Trustee must also be a 
501(c)(3) non-profit organization. ELM Second Restated Trust Agreement, Art. II(7).  

2. Maintenance of Separate Accounts for Each Trust Beneficiary 

To satisfy the second requirement of the pooled trust exception, the trust must maintain a separate account 
for each trust beneficiary, although it is acceptable for individual accounts to be pooled for investment and 
management purposes. 42 U.S.C. § 1396p(d)(4)(C)(ii); POMS SI 01120.203(D)(4). The trust meets the 
second criterion because A~'s account is separate from the other pooled trust beneficiaries’ accounts, but 
has been pooled with those accounts for investment and management of funds.  

3. Established for the Sole Benefit of the Individual 

To satisfy the third requirement of the pooled trust exception, the trust account must be established for the 
sole benefit of the disabled individual. 42 U.S.C. § 1396p(d)(4)(C)(iii); POMS SI 01120.203(D)(5). A trust 
is considered to be established for the sole benefit of an individual if the trust benefits no one but that 
individual, either at the time the trust is established or at any time for the remainder of the individual’s life. 
POMS SI 01120.201(F)(1). The trust’s provision that allows for distribution from the trust for travel and 
cultural experiences, Art. II(6), is considered to be for the benefit of the disabled individual. POMS SI 
01120.203(F)(3)(c). However, two other provisions of the trust are problematic.  

a. Pro rata defense provision 

The trust declaration provides that the “costs and expenses of defending the Trust from any claim, demand, 
legal or equitable action, suit, or proceeding may, in the sole discretion of the Trustee, either be apportioned 
on a pro rata basis to all Trust sub-accounts” or “be charged only against the Trust sub-account as to the 
affected Beneficiary.” ELM Second Restated Trust Agreement, Art. VI(7). Thus, the trust declaration 
appears to contemplate using money from one sub-account to defend a lawsuit that does not affect that sub-
account’s beneficiary—for example, using some money from A~’s sub-account to defend a different 
beneficiary’s sub-account in which A~ has no interest. If a legal issue affected the trust as a whole, as 
opposed an individual sub-account, it could be in each beneficiary’s interest for the Trustee to defend the 
Trust and share the cost of defense on a pro rata basis, such that each individual beneficiary would, in 
theory, receive a benefit in proportion to her costs. However, there is no requirement for the Trustee 
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determine that it is in the best interest of the other trust beneficiaries to share in the cost of defending the 
trust. This is inconsistent with agency policy that accounts be held for the sole benefit of that individual. 
See POMS PS 01825.017.A (PS 18-085) (trust should be clarified where it appeared that the trust allowed 
the use of a beneficiary’s assets for the cost of defending another sub-account); POMS PS 01825.011.E, .G 
(PS 17-026, PS 16-172) (trust does not meet the sole benefit criteria if an account can be charged for legal 
fees even where the account is not affected by the legal action). Therefore, this provision must be modified 
or clarified in order for the trust to meet the sole-benefit criteria for the pooled trust exception. See POMS 
PS 01825.017(A)(2)(a)(3) (May 14, 2018) (PS 18-085 Review of the Southwester Indiana Regional 
Council of Aging, Inc. Pooled Trust); POMS PS 01825.011(e)(2), (G)(2) (PS 16-172 and PS 17-026 
opinions regarding the Florida Public Guardianship Pooled Special Needs Trust) (Aug. 5, 2016 and Dec. 
16, 2016).[6] 

b. Early termination clause 

The POMS also states that an individual trust account does not meet the pooled trust exception if the trust 
account “allows for termination of the trust account prior to the individual’s death and payment of the 
corpus to another individual or entity.” POMS SI 01120.203(D)(5). An early termination clause is 
acceptable only if it meets all of the following criteria: (1) the State(s) receives all amounts remaining in 
the trust up to an amount equal to the amount of medical assistance paid on behalf of the individual under 
the State Medicaid plan(s); (2) after payment of allowable administrative expenses, all remaining funds are 
distributed to the trust beneficiary; and (3) the power to terminate is given to someone other than the trust 
beneficiary. See POMS SI 01120.199(F)(1). An early termination clause, however, need not meet the 
foregoing criteria if it allows for a transfer of the beneficiary’s assets from one section 1917(d)(4)(C) 
qualifying pooled trust to another section 1917(d)(4)(C) qualifying pooled trust. See POMS SI 
01120.199(F)(2).  

The ELM Second Restated Trust Agreement contains an early termination provision that does not fully 
comply with SSA’s policy regarding early termination. ELM Second Restated Trust Agreement, Art. X(1), 
(3). The Trust gives the trustee three options for terminating an existing sub-account. ELM Second 
Restated Trust Agreement, Art. X(1)(a)-(c). Under the first option, the trustee transfers the beneficiary’s 
assets to another sub-account established under section 1917(d)(4)(C). ELM Second Restated Trust 
Agreement, Art. X(1)(a). This now complies with SSA’s early termination criteria. POMS SI 
01120.199(F)(2). The second option also complies with SSA’s early termination criteria because it provides 
that the state(s) first receive payment for medical assistance provided to the beneficiary, followed by 
allowable administrative expenses, and lastly to the sub-account beneficiary. ELM Second Restated Trust 
Agreement, Art. X(1)(b), X(3). However the trust declaration also includes a third option that does not 
comply with agency policy. Under the third option, the trustee may administer the sub-account under a new 
agreement with the affected beneficiary that “consider[s] the tax and Medicaid and other public benefit 
consequences to the beneficiary of any particular distribution.” ELM Second Restated Trust Agreement, 
Art. X(1)(c). Under this option, the terms of the new trust are unknown, and there is no requirement that the 
new trust be a qualifying pooled trust, that the trust will benefit only the disabled individual during his or 
her own lifetime, or that the States must be reimbursed for medical assistance on the death of the 
individual. Cf. POMS PS 09125.016 (CPM 19-081 Review of the Second Restatement of the Illinois 
Disability Pooled Trust) (May 24, 2019); POMS PS 01825.017 (PS 18-085 Review of the Southwestern 
Indiana Regional Council on Aging, Inc.) (May 14, 2018). Consequently, this non-compliant early 
termination provision means that the ELM Trust does not meet the Act’s pooled trust exception.  

Although this trust does not comply with SSA’s policy for early termination provisions in trusts, the agency 
provides a 90-day grace period to amend a trust to conform with this policy if the trust was previously 
determined to be excepted from resource counting under the pooled trust provisions. POMS SI 
01120.199(A). Therefore, if SSA has previously determined that an account in this trust was not a resource 
(which seems likely, given our prior opinions that relied on the null and void clause in the trust before 
agency policy was clarified on that issue), the trust should be provided 90 days to amend the trust.  

4. Established Through the Actions of the Beneficiary, Parent, Grandparent, Legal Guardian, or a Court 
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The trust meets the fourth criterion because A~’s account was established on her behalf by M~, her court-
appointed conservator. Joinder Agreement, para. C; see also Petition to Transfer Conservator Funds. M~ is 
not A~’s legal guardian, parent, or grandparent, see Petition to Transfer Conservator Funds, para. 11, which 
appears to be inconsistent with the requirements in the POMS. See POMS SI 01120.203(D)(6). A 
conservator, however, clearly meets the requirements of the Act itself, since a conservator is a “person . . . 
with legal authority to act in place of or on behalf of the individual.” 42 U.S.C. § 1396(d)(2)(A)(iii). A~’s 
sub-account thus meets the fourth statutory requirement.  

5. Reimbursement to the State(s) Upon the Beneficiary’s Death 

To satisfy the fifth, or “Medicaid payback” requirement of the pooled trust exception, the trust must contain 
“specific language” that provides that upon a beneficiary’s death, to the extent amounts remaining in the 
beneficiary’s account are not retained by the trust, the State(s) are reimbursed an amount equal to the total 
amount of medical assistance paid on behalf of the deceased beneficiary under the State Medicaid plan(s) 
during his or her lifetime. 42 U.S.C. § 1396p(d)(4)(C)(iv); POMS SI 01120.203(D)(8).  

ELM’s trust declaration states that in general, upon the death of a beneficiary, any funds remaining in the 
sub-account shall be deemed to be surplus Trust property and shall be retained by the Trust, and there is no 
specific language regarding repayment of Medicaid expenses. ELM Second Restated Trust Agreement, Art. 
X(2). Although the trust does not include a Medicaid payback provision in those circumstances, the Act 
allows excess funds to be “retained by the Trust.” 42 U.S.C. § 1396p(d)(4)(C)(iv); POMS SI 
01120.203(D)(8). Office of General Counsel (OGC) conferred with the Office of Income Security 
Programs (OISP), who advised that, while SSA would prefer that a trust include Medicaid payback 
language even in situations where the pooled trust intends to retain all remaining funds, the agency is not 
inclined to find the trust language here to be non-complaint, since the statute does not require Medicaid to 
be reimbursed if the trust retains the entire amount remaining in the account, and the language of the trust 
requires the trust to retain all remaining funds in such an account.  

In addition, the trust agreement also allows for Joinder Agreements that provide for reimbursement of 
Medicaid expenses, with any amounts remaining to be disbursed pursuant to the Beneficiary’s will or, if 
none, to the beneficiary’s heirs at law. ELM Second Restated Trust Agreement, Art. X(2). In fact, A~’s 
Joinder Agreement states that if any funds remain in her sub-account after payment of administrative 
expenses, “that surplus shall first be used to repay any states which have provided Medical Assistance of a 
beneficiary, up to the amount of such Medical Assistance services so provided.” Joinder Agreement, para. 
D. In these situations, the trust and joinder agreement contain specific Medicaid payback provisions.  

In situations where Medicaid is reimbursed, the trust agreement provides for payment of final 
administrative expenses before Medicaid is reimbursed. ELM Second Restated Trust Agreement, Art. X(2). 
The trust agreement specifies that these expenses will be the greater of a flat fee, a percentage fee of the 
balance, or actual expenses, as provided in the beneficiary’s joinder agreement. ELM Second Restated 
Trust Agreement, Art. X(2). A~’s Joinder Agreement provides that “final administrative expenses shall be 
its actual expenses, but no less than $4,000.00, as the work required to determine the amount and validity 
of the Medical Assistance lien is so extensive, and the fiduciary responsibility so significant, that it is not 
cost effective to make such a determination and to then obtain court approval to make final distributions to 
heirs or devises of lesser amounts.” Joinder Agreement para. D. We had previously raised concerns about 
the propriety of setting $4,000 as the minimum administrative fee, regardless of the actual cost of winding 
up the trust account. See Wood Opinion, supra, at 5. However, OGC conferred with OISP about this 
language, and OISP advised that, absent clear unreasonableness or clear violation of law or policy (which 
does not appear to be present here), the agency is inclined to presume good faith and accept a reasonable 
business and administrative scheme.  

B. Regular Resource Rules 
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If the trust were amended to qualify for the pooled trust exception, accounts would still need to be 
evaluated under the regular resource rules. See POMS SI 01120.203(D)(1). Accounts in the trust would not 
be resources under these rules.  

According to the regular resource rules, a trust will be considered a resource only if: (1) the beneficiary can 
terminate or revoke the trust or her interest in the trust and obtain the assets; (2) the beneficiary can compel 
the trustee to pay for her support and maintenance; or (3) the beneficiary can sell her beneficial interest in 
the trust. See POMS SI 01120.200(A)(1)(a), (D)(1).  

Here, A~ is the settlor of the trust to the extent the trust contains assets and/or income that belonged to her. 
See POMS SI 01120.200(B)(2). Generally, a settlor of a trust can revoke her contributions to the trust if she 
is also the sole beneficiary of the trust, even if the trust purports to be irrevocable. See POMS SI 
01120.200(D)(3). In this case, however, A~ is not the sole beneficiary of the trust, since the trust allows for 
A~’s heirs to inherit any surplus from the trust once administrative expenses have been paid and the states 
have been reimbursed. Michigan law recognizes that a conveyance to a beneficiary’s “heirs” creates a 
future interest in the heirs, not a reversionary interest for the settlor. See Mich. Comp. Laws Ann. § 
700.2719. Therefore, she could not unilaterally revoke her contributions to the trust and recover those 
assets to use for her support and maintenance. As noted above, the pooled trust document provides, that in 
most cases, the trust will retain the remaining assets on the death of the beneficiary. ELM Second Restated 
Trust Agreement, Art. X(2). In those cases, the trust itself is a beneficiary that would prevent the grantor 
from revoking the trust.  

Nor would A~ have the power or authority to direct the use of the trust property for her support and 
maintenance. Under the terms of the trust, the trustee has sole discretion to determine when payments will 
be made for her benefit.  

Finally, she cannot sell her beneficial interest in the trust. We note that, under Michigan law, even with a 
valid spendthrift provision a “creditor or assignee” of a self-settled trust may reach “[t]he maximum 
amount that can be distributed to or for the settlor’s benefit” (exclusive of sums needed to pay the settlor’s 
taxes). Mich. Comp. Laws Ann. § 700.7506(1)(c)(ii). However, we believe this provision is best read to 
apply only to assignees who are creditors of secured interests in the property, rather than a purchaser to 
whom property has been transferred for fair market value. We believe that Michigan would likely follow 
the Restatement (Third) of Trusts, which states that a purchaser for value (as opposed to a creditor) 
generally would not be able to reach the trust funds of a self-settled discretionary trust. See Restatement 
(Third) of Trusts § 60 & comment f (2019).  

CONCLUSION 

For the reasons discussed above, we conclude that the ELM trust does not meet the pooled trust exception. 
However, if the trust were modified to address the concerns identified above, accounts in the trust would 
not be resources. If SSA previously excepted an account in the trust under the pooled trust rules, the trust 
should be provided 90 days to amend the trust consistent with agency policy.  

------------------------------------------------------------------------------------------------------------ 

PS 01825.025 Michigan  
A. PR 21-024 Review of Third Amendment to the Pooled Accounts Trust of the 
Hope Network Foundation (RCC REF 21-007)  

April 5, 2021 
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 1. Syllabus  

In this opinion, the Regional Chief Counsel (RCC) examines the Third Amendment to the Pooled Accounts 
Trust of the Hope Network Foundation to determine if it complies with SSA’s pooled trust policy. 
Although the Third Restatement cures previously noted defects, new concerns over an early termination 
provision and how the trust defines grantor were identified. The RCC concludes that the Trust does not 
meet the pooled trust exception for self-settled trusts under 42 U.S.C. § 1396p(d)(4)(C).  

 2. Opinion  

QUESTION 

 You asked whether the Third Amendment to the Pooled Accounts Trust of the Hope Network Foundation, 
adopted in November 2020, and its Joinder Agreement are in compliance with the procedures governing 
the agency’s trust policy.  

SHORT ANSWER 

 Although we conclude that the Hope Network Foundation addressed all of the concerns we previously 
identified, we have identified two additional concerns with the Trust that would render a self-settled sub-
account in the Trust noncompliant with the Agency’s pooled trust requirements. First, one of the Trust’s 
early termination provisions does not include the specific limiting language required by POMS SI 
01120.199(E)(2), which precludes the early termination from resulting in disbursements other than to the 
secondary § 1396p(d)(4)(C) trust or to pay for allowable administrative expenses. Second, the Trust also 
does not comply with the fourth requirement of the pooled trust exception in that the Declaration of Trust 
contains two definitions of “Grantor,” one of which may allow for someone other than the individual 
beneficiary, parent, grandparent, legal guardian, or court to establish a Trust sub-account. However, with 
respect to third-party contributions, neither a third-party sub-account in the Trust nor third-party assets in a 
commingled sub-account would be considered a resource under the Agency’s regular resource rules. In the 
case of a commingled sub-account, the portion of the sub-account attributable to the assets of the 
beneficiary would be considered a resource.  

BACKGROUND 

 The Hope Network Foundation (“Hope Network”), a Michigan non-profit organization, established and 
manages the Pooled Accounts Trust of the Hope Network Foundation (the “Trust”), serving as the Trustee. 
See Declaration of Trust, Preamble, Art. II(6); Hope Network Foundation, Pooled Trust, 
https://hopenetwork.org/hope-network-foundation/pooled-trust/ (last visited Mar. 10, 2021). Hope Network 
first established the Trust on August 9, 1999. Decl. of Trust, Preamble. The Declaration of Trust was first 
amended in July 2012 (the “First Amendment”), again in July 2019 (the “Second Amendment”), and most 
recently in November 2020 (the “Third Amendment”).[1] 

 In two previous opinions, we concluded that the Trust did not comply with SSA’s trust policy because it 
did not satisfy all of the requirements of the pooled trust exception for self-settled trusts under 42 U.S.C. § 
1396p(d)(4)(C). See Program Operations Manual System (POMS) PS 01825.025 (CPM-20-004) (Jan. 20, 
2020) (reviewing Second Amendment); Memorandum from Reg’l Chief Counsel, Chicago, to Assistant 
Reg’l Comm’r-MOS, Chicago, Review of Pooled Accounts Trust of the Hope Network Foundation (Feb. 
27, 2019) (reviewing First Amendment).  

 Subsequently, Hope Network amended its Declaration of Trust a third time on November 2, 2020. Your 
office has submitted the Third Amendment, along with a slightly revised version of the Joinder Agreement, 
for our review. The Third Amendment makes one discrete change—it deletes Article VI, paragraph 8, as it 
appeared in the Second Amendment and replaces it with the following language regarding litigation costs 
and expenses:  
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Costs and expenses of defending the Trust or any sub-account, including attorneys’ fees and costs 
incurred prior to, during or after trial, and on appeal, against any claim, demand, legal or equitable 
action, suit, or proceeding may only be charged against the Trust sub-account of the specific 
Beneficiary affected and in a manner in compliance with the requirements of 42 U.S.C. § 1396p and its 
implementing regulations and POMS.  

 Decl. of Trust, Third Amendment. The slight changes to the Joinder Agreement do not affect the substance 
of any of the relevant provisions.  

DISCUSSION 

 Initially, we note that the Declaration of Trust has two definitions for the term “Grantor.” The first 
meaning appears to pertain to the action of establishing a Trust sub-account: “a parent, grandparent, agent 
acting under a power of attorney, guardian of a Beneficiary, a Beneficiary himself or herself, or any court.” 
Decl. of Trust, Art. II(3). The second meaning pertains to the funding of a Trust sub-account: “any person 
or entity that contributes his, her, or its own assets or property to the Trust for the benefit of a Beneficiary.” 
Id. Thus, because anyone can contribute assets to a Trust sub-account, three possible types of sub-accounts 
exist: (1) a sub-account that is funded solely by assets belonging to the Beneficiary (i.e., a self-settled sub-
account); (2) a sub-account that is funded solely by third-party assets; and (3) a commingled sub-account 
containing both third-party and Beneficiary assets. The following discussion addresses each type 
separately.  

 I. Self-Settled Sub-Accounts 

 A. Statutory Resource Rules 

 Under the Social Security Act (“Act”), a trust created on or after January 1, 2000,[2] from the assets of an 
individual generally will be considered a resource to the extent that the trust is revocable or, in the case of 
an irrevocable trust, to the extent that any payments could be made from the trust to or for the benefit of the 
individual. See 42 U.S.C. § 1382b(e); POMS SI 01120.201(D). However, an exception to this rule exists 
for certain trusts that meet the criteria set forth under § 1396p(d)(4)(C), commonly known as the “pooled 
trust exception.” See POMS SI 01120.203(D).  

 To qualify for the pooled trust exception, the Trust must contain the assets belonging to a disabled 
individual and satisfy the following five conditions:  

  

1. The trust is established and managed by a non-profit association; 
2. The trust maintains a separate account for each beneficiary, but pools these accounts for purposes 

of investment and management of funds;  
3. Accounts in the trust are established solely for the benefit of the disabled individual; 
4. The account is established through the actions of the individual, parent, grandparent, legal 

guardian, or court; and  
5. The trust provides that, to the extent that amounts remaining in the beneficiary’s account upon the 

death of the beneficiary are not retained by the trust, the trust will pay to the state(s) from such 
remaining amounts in the account an amount equal to the total amount of medical assistance paid 
on behalf of the beneficiary under the State Medicaid plan(s).  

 See 42 U.S.C. § 1396p(d)(4)(C); POMS SI 01120.203(D)(1).  

 Here, the Declaration of Trust states that the Trust is irrevocable. Decl. of Trust, Art. V(1), X. 
Nevertheless, a self-settled sub-account created on or after January 1, 2000, would be a resource under the 
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statute, because the Trustee can use the income and principal in the individual sub-accounts for the benefit 
of the beneficiary. Decl. of Trust, Art. III(1)-(3), VI(6); see also Joinder Agreement, ⁋⁋ L, O . Accordingly, 
we consider whether the Trust qualifies for the pooled trust exception. We previously advised that the Trust 
did not meet the third requirement of this exception because the Second Amendment to the Declaration of 
Trust had not cured an outstanding defect with respect to Trust sub-accounts being administered for the 
sole benefit of each beneficiary. See POMS PS 01825.025 (CPM-20-004). As discussed below, the Third 
Amendment to the Declaration of Trust corrects that defect. However, upon further review we have 
identified other provisions that appear to be inconsistent with the third and fourth requirements of the 
pooled trust exception. Consequently, a sub-account in the Trust would not be excepted from resource 
counting.  

 1. The Trust is Managed by a Non-Profit Organization. 

 To satisfy the first requirement of the pooled trust exception, the trust must be established and managed by 
a non-profit association. 42 U.S.C. § 1396p(d)(4)(C)(i); POMS SI 01120.203(D)(3). A non-profit 
association may employ the services of a for-profit entity, but the non-profit association must maintain 
ultimate managerial control over the trust. POMS SI 01120.225(D). For example, the non-profit association 
must be responsible for making day-to-day decisions regarding the health and well-being of the 
beneficiaries. Id. Also, a for-profit entity must not be allowed to determine whether to make discretionary 
disbursements from the trust. POMS SI 01120.225(E).  

 The Trust meets this requirement. The Trust was established by the Hope Network Foundation, which is a 
non-profit organization. Decl. of Trust, Art. I. Hope Network also serves as the main Trustee, or manager, 
of the Trust. Decl. of Trust, Art. II(6); see also Art. III(1)-(4), Art. VI, and Art. VIII. The Trustee has 
authority to appoint a Co-Trustee(s), which must also be a non-profit association. Decl. of Trust, Art. II(6), 
VII; Second Amendment, ⁋⁋ A, C. Similarly, upon the Trustee’s resignation, a court may appoint a 
successor Trustee, which must also be a non-profit association. Decl. of Trust, Art. II(6), XII; Second 
Amendment, ⁋ G. In addition, while the Declaration of Trust allows the Trustee to employ various agents, 
managers, accountants, and investment management services, the non-profit Trustee (including Co-Trustee 
or Successor Trustee) retains “ultimate managerial control” and the use of any for-profit entity “must 
always be subordinate to the non-profit manager.” Decl. of Trust, Art. VI(9), VIII (5) & (17), XIV(1)(c); 
First Amendment ⁋ (a); Second Amendment, ⁋⁋ D, E, I; Joinder Agreement, ⁋ V.  

 2. The Trust Maintains Separate Sub-Accounts That Are Pooled for Investment Purposes. 

To satisfy the second requirement of the pooled trust exception, the trust must maintain a separate account 
for each trust beneficiary, although it is acceptable for individual accounts to be pooled for investment and 
management purposes. 42 U.S.C. § 1396p(d)(4)(C)(ii); POMS SI 01120.203(D)(4). In addition, the trust 
must be able to provide an individual accounting for each individual. POMS SI 01120.203(D)(4).  

 The Trust meets this requirement. The Trust maintains separate sub-accounts for each individual 
beneficiary but pools the accounts for purposes of investment and management. Decl. of Trust, Art. VI(1). 
Also, the Trustee, or its authorized agents, maintains records for each Trust sub-account and must provide 
at least annually to each beneficiary or his or her guardian a statement of the Trust sub-account resources. 
Decl. of Trust, Art. VI(1)-(2).  

 3. Trust Sub-Accounts Are Not Established Solely for the Individual Beneficiary’s Benefit.  

 To satisfy the third requirement of the pooled trust exception, the trust account must be established for the 
sole benefit of the disabled individual. 42 U.S.C. § 1396p(d)(4)(C)(iii); POMS SI 01120.203(D)(5). A trust 
is considered to be established for the sole benefit of an individual if the trust benefits no one but that 
individual, either at the time the trust is established or at any time for the remainder of the individual’s life. 
POMS SI 01120.201(F)(1). Conversely, this requirement is not met if the trust account: (1) provides a 
benefit to any other individual or entity during the disabled individual’s lifetime; or (2) allows for 
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termination of the trust account prior to the individual’s death and payment of the corpus to another 
individual or entity. POMS SI 01120.203(D)(5).  

 Here, the Third Amendment has cured the outstanding problem with the Trust regarding litigation costs 
and expenses. The original Declaration of Trust included a provision that impermissibly allowed the 
Trustee, in its sole discretion, to apportion litigation and similar costs on a pro-rata basis to all trust sub-
accounts, rather than just to the affected beneficiary. Decl. of Trust, Art. VI(8). The Second Amendment to 
the Declaration of Trust deleted the original Article VI(8) and substituted the following provision: “Costs 
and expenses of defending the Trust from any claim, demand, legal or equitable action, suit, or proceeding 
may, in the sole discretion of the Trustee, be charged against the Trust sub-account of the affected 
Beneficiary.” Second Amendment, ⁋ B. We explained that this provision was problematic because the 
Trustee had discretion not to charge the costs and expenses of litigation to the sub-account of the affected 
beneficiary, and could instead charge all sub-accounts. See POMS PS 01805.025(C) (CPM 20-004). The 
Third Amendment deleted Article VI(8) as stated in the Second Amendment and substituted new language 
that now specifies that the costs and expenses of litigation “may only be charged against the Trust sub-
account of the specific Beneficiary affected and in a manner in compliance with the requirements of 42 
U.S.C. § 1396p and its implementing regulations and POMS.” Third Amendment. Since this provision does 
not appear to contemplate the use of a beneficiary’s assets for the benefit of another beneficiary, we believe 
it satisfies the sole benefit requirement.  

 However, upon further review, we conclude that one of the Trust’s early termination provisions does not 
comply with agency policy. The POMS states that an early termination clause is acceptable only if all of 
the following criteria are met: (1) the state(s), as primary assignee, would receive all amounts remaining in 
the trust up to an amount equal to the amount of medical assistance paid on behalf of the individual under 
the state Medicaid plan(s); (2) after payment of the allowable administrative expenses listed in POMS SI 
01120.199(E)(3) and SI 01120.201(F)(4), all remaining funds are disbursed so as solely to benefit the trust 
beneficiary; and (3) the power to terminate is given to someone other than the trust beneficiary. See POMS 
SI 01120.199(E)(1). However, an early termination clause that solely allows for a transfer of the 
beneficiary’s assets from one 42 U.S.C. § 1396p(d)(4)(C) pooled trust to another 42 U.S.C. § 
1396p(d)(4)(C) pooled trust complies with SSA’s rules governing pooled trusts. See POMS SI 
01120.199(E)(2). In that case, the early termination clause must contain specific limiting language that 
precludes the early termination from resulting in disbursements other than to the secondary 42 U.S.C. § 
1396p(d)(4)(C) trust or to pay for allowable administrative expenses listed in POMS SI 01120.199(E)(3) 
and SI 01120.201(F)(4). See id.  

 Here, the amended Declaration of Trust provides that, upon early termination, the funds may be transferred 
to another § 1396p(d)(4)(C) trust. Decl. of Trust, Art. XI(1)(d); First Amendment, ⁋ (c). However, this 
provision does not include the specific limiting language required by POMS SI 01120.199(E)(2), i.e., it 
does not preclude the early termination from resulting in disbursements other than to the secondary § 
1396p(d)(4)(C) trust or to pay for allowable administrative expenses. As such, this does not appear to be an 
acceptable early termination provision.  

 The second early termination provision appears to be acceptable. The amended Declaration of Trust 
provides that, upon early termination, the State(s) will receive all amounts remaining in the Trust up to an 
amount equal to the total amount of medical assistance paid on behalf of the individual under the State 
Medicaid plan(s). Decl. of Trust, Art. XI(1)(a); First Amendment, ⁋ (c). After the State(s) is reimbursed, 
the Trust may pay the expenses allowed under POMS SI 01120.199(F)(3)[3] or similar rules, and then all 
remaining funds are disbursed to the beneficiary. Decl. of Trust, Art. XI(1)(b); First Amendment, ⁋ (c). 
Moreover, the power to terminate belongs to the Trustee and not the beneficiary. Decl. of Trust, Art. 
XI(1)(c); First Amendment, ⁋ (c). Thus, the requirements of POMS SI 01120.199(E)(1) are met.  

 4. Trust Sub-Accounts Are Not Established by the Individual, Parent, Grandparent, Legal Guardian, or 
Court. 
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The fourth requirement of the pooled trust exception is that the trust account must be established through 
the actions of the account beneficiary, his or her parent, grandparent, legal guardian, or a court. 42 U.S.C. § 
1396p(d)(4)(C)(iii); POMS SI 01120.203(D)(6). Upon further review, we conclude that the Trust does not 
meet this requirement.  

As explained above, the Declaration of Trust contains two definitions of “Grantor.” The Declaration of 
Trust provides that a Grantor means a Beneficiary, his or her parent, grandparent, guardian, agent acting 
under a power of attorney, or a court. Decl. of Trust, Art. II(3). However, the Declaration of Trust also 
allows a Grantor to be “any person or entity that contributes his, her, or its own assets or property to the 
Trust for the benefit of a Beneficiary.” Id. In turn, it provides that the Trust will become effective as to any 
Beneficiary “upon execution of a Joinder Agreement by a Grantor, or by court order,” subject to the 
Trustee’s approval. Decl. of Trust, Art. V(1) (emphasis added). The Declaration of Trust does not specify 
to which definition of Grantor it is referring. This is problematic because under the second definition, the 
Trust would allow any individual or entity, not just those permitted under the statute, to establish a Trust 
sub-account. Thus, in order to meet this requirement of the pooled trust exception, Hope Network would 
need to limit the meaning of “Grantor” in the first sentence of Article V(1) of the Declaration of Trust to 
the first definition.  

 5. The Trust’s Termination Provision Meets the Requirements Regarding State Medicaid Reimbursements.  

To satisfy the fifth requirement of the pooled trust exception, the trust must contain “specific language” that 
provides that upon a beneficiary’s death, to the extent amounts remaining in the beneficiary’s account are 
not retained by the trust, the trust will pay to the state(s) an amount equal to the total amount of medical 
assistance paid on behalf of the beneficiary under the state Medicaid plan(s). 42 U.S.C. § 
1396p(d)(4)(C)(iv); POMS SI 01120.203(D)(8). This is known as the Medicaid payback requirement of the 
pooled trust exception.  

Here, the termination provision states that all remaining funds at the time of the beneficiary’s death will be 
considered “surplus Trust property” and must be retained by the Trust. Decl. of Trust, Art. XI(2); see also 
Joinder Agreement, ⁋ K. To the extent that the Trust does not retain the surplus, the Trustee must pay to 
any State an amount equal to the total amount of medical assistance paid on behalf of the Beneficiary. Id. 
Therefore, the Trust meets the criteria for the final requirement of the pooled trust exception.  

In sum, we believe that a self-settled sub-account in the Trust established on or after January 1, 2000, 
would be considered a resource for SSI purposes because the Trust does not meet the third and fourth 
requirements of the pooled trust exception.[4] 

 B. The Regular Resource Rules 

If Hope Network is able to cure the above defects and qualify for the pooled trust exception, a self-settled 
sub-account in the Trust established on or after January 1, 2000, must still be evaluated under the regular 
resource counting rules.[5] See POMS SI 01120.200(A)(1), SI 01120.203(D)(1). Pursuant to POMS SI 
01120.200(D)(1)(a), trust principal is a resource if the beneficiary has legal authority to revoke or terminate 
the trust and then use the funds to meet his or her food or shelter needs, or if the beneficiary can direct use 
of the trust principal for his or her support and maintenance under the terms of the trust. In addition, if the 
beneficiary can sell his or her beneficial interest in the trust, that interest is a resource. Id. 

Whether a trust can be revoked depends on the terms of the trust and applicable state law—here, Michigan. 
Decl. of Trust, Art. XIII(4); Joinder Agreement, ⁋ U; see POMS SI 01120.200(D)(2). As noted above, the 
express terms of the Declaration of Trust state that the Trust is irrevocable. Decl. of Trust, Art. V(1), X. 
Notwithstanding these provisions, a Trust sub-account would still be considered revocable if the grantor is 
also the sole beneficiary. See POMS SI CHI01120.200(C). However, if the trust names a residual 
beneficiary or beneficiaries to receive the benefit of the trust interest after a specific event—usually the 
death of the primary beneficiary—then the trust is irrevocable, because the primary beneficiary could not 
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unilaterally revoke the trust; rather, he or she would need the consent of the residual beneficiary or 
beneficiaries. See id. Here, the grantor would not be the sole beneficiary. Rather, it appears that the Trust 
itself is a residual beneficiary of each sub-account, since any amounts remaining in a sub-account upon the 
death of the beneficiary must be retained by the Trust. Decl. of Trust, Art. XI(2); Joinder Agreement, ⁋ K . 
Moreover, the Declaration of Trust and Joinder Agreement state that the Trustee is the remainder 
beneficiary of the sub-accounts in the Trust. Decl. of Trust, Art. XIV(1)(c); Joinder Agreement, ⁋ V . Thus, 
there is at least one residual beneficiary and, consequently, a self-settled sub-account in the Trust is not 
revocable. See POMS SI CHI01120.200(C).  

Nor can a beneficiary direct the use of the Trust principal for his or her support or maintenance. Here, Hope 
Network, acting in its power as Trustee, has sole discretion to make distributions from the Trust for the 
supplemental needs of each beneficiary. Decl. of Trust, Art. III(2), VI(6). The Trustee does not owe any 
obligation of support to any beneficiary, and no beneficiary has any right of entitlement to the Trust 
property or income, except as the Trustee elects to disburse in its sole discretion. Decl. of Trust, Art. III(1). 
Moreover, a beneficiary may not compel a distribution from a Trust sub-account. Decl. of Trust, Art. III(5).  

 With respect to a beneficiary’s ability to sell his or her beneficial interest in the Trust, the Declaration of 
Trust contains a spendthrift clause which provides that no part of the Trust may be subject to anticipation or 
assignment by the beneficiaries, subject to attachment or control by any public or private creditor of the 
beneficiaries, or taken by any legal or equitable process by any voluntary or involuntary creditor. Decl. of 
Trust, Art. III(5). Michigan generally recognizes the validity of spendthrift provisions in trusts. Mich. 
Comp. Laws Ann. § 700.7502(1). However, under Michigan law, even if the Trust has a spendthrift 
provision, a “creditor or assignee” of a self-settled trust may reach “[t]he maximum amount that can be 
distributed to or for the settlor’s benefit” (exclusive of sums needed to pay the settlor’s taxes). Mich. Comp. 
Laws Ann. § 700.7506(1)(c)(ii). Nevertheless, we believe this provision is best read to apply only to 
assignees who are creditors or holders of secured interests in the property, rather than a purchaser to whom 
property has been transferred for fair market value.[6] We believe that Michigan would likely follow the 
Restatement (Third) of Trusts, which provides that in the case of a self-settled discretionary trust, this rule 
generally applies only to the settlor-beneficiary’s creditors and not to transferees (i.e., purchasers). See 
Restatement (Third) of Trusts § 60, cmt. f (2003). Thus, the spendthrift provision would be valid to prevent 
the beneficiary from selling his or her beneficial interest in the Trust.  

Therefore, if Hope Network can cure the defects discussed above and satisfy all of the requirements of the 
pooled trust exception, a self-settled sub-account in the Trust would not constitute a resource under the 
regular resource rules.  

II. Sub-Accounts Funded by Third Parties. 

As noted above, it appears that the Trust permits third parties to fund or contribute their assets to a Trust 
sub-account. See Decl. of Trust, Art. II(3). In the case of a sub-account established solely with the assets of 
a third party, the regular resource rules set forth in POMS SI 01120.200 apply to determine whether the 
assets in the sub-account are a resource.  

Here, as with a self-settled sub-account, a third-party sub-account would not be a resource under the regular 
resource rules. First, the Trust does not give the beneficiary the right to terminate his or her sub-account. 
See POMS SI 01120.200(D)(1)(b)(2) (beneficiary generally does not have power to terminate a trust). 
Instead, the Declaration of Trust explicitly and exclusively grants the power to terminate to the Trustee. See 
Decl. of Trust, Art. XI(1)(c); First Amendment, ⁋ (c). Second, as discussed above, the Trust contains no 
provision allowing the beneficiary to direct the use of the Trust principal for his or her support or 
maintenance. Finally, with respect to a beneficiary’s power to otherwise sell his or her beneficial interest in 
the Trust, the Trust contains a spendthrift provision. See Decl. of Trust, Art. III(5). Michigan recognizes 
spendthrift provisions in third-party trusts. See Mich. Comp. Laws Ann. § 700.7502(1). Thus, neither the 
principal nor the beneficial interest in a third-party sub-account would be considered a resource to the 
beneficiary.  
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III. Commingled Sub-Accounts, Funded by Third Parties and Beneficiaries.  

It is possible for a sub-account in the Trust to contain assets attributable to both the beneficiary and one or 
more third parties under the definitions of “Grantor” provided in Declaration of Trust. See Decl. of Trust, 
Art. II(3). Agency policy provides that, in the case of a comingled trust established on or after January 1, 
2000, with the assets of both an SSI claimant (or spouse) and third parties, the regular resource rules apply 
to the portion of the comingled trust attributable to the assets of third parties, and the statutory resource 
rules apply to the portion attributable to the assets of the SSI claimant (or spouse). See POMS SI 
01120.200(A)(1)(b), SI 01120.201(C)(2)(c).  

Here, in the event that a sub-account in the Trust established on or after January 1, 2000, receives any 
contributions from a third party, the portion of the sub-account attributable to the assets of the third party 
would not be a resource under the regular resource rules, as discussed in Section II above. However, with 
respect to the portion of the sub-account attributable to the assets of the beneficiary, that portion would be 
considered a resource under the Act based on the defects discussed in Section I.A above.[7] 

 CONCLUSION 

For the reasons discussed above, we conclude that the self-settled sub-accounts in the Pooled Accounts 
Trust of the Hope Network Foundation do not meet all of the requirements to be excepted from resource 
counting under 42 U.S.C. § 1396p(d)(4)(C). However, if the defects identified above can be cured, then a 
self-settled sub-account would not constitute a resource under the regular resource rules. In addition, a 
third-party sub-account would not be a resource under the regular resource rules, nor would third-party 
assets in a commingled sub-account. However, the portion of a commingled sub-account attributable to the 
assets of the beneficiary would be considered a resource.  

------------------------------------------------------------------------------------------------------------ 

PS 01825.026 Minnesota  
A. PS 20-086 Review of the Arc-MN Pooled Trust Agreement for a Beneficiary’s 
Assets, Third Amendment and Restatement  

September 28, 2020 

1. Syllabus  

In this opinion, the Regional Chief Counsel (RCC) examines March 26, 2020 amendments to the Arc 
Minnesota pooled trust to determine whether the trust meets the requirements for exception pursuant to 42 
U.S.C. § 1396p(d)(4)(C). While the amendments correct several previously identified issues, the RCC 
concludes that a self-settled sub-account in the trust still does not meet all of the requirements for an 
exception to resource counting under 42 U.S.C. § 1396p(d)(4)(C).  

2. Opinion  

QUESTION AND SHORT ANSWER 

 We previously advised that several provisions in the Arc-MN Pooled Trust for a Beneficiary’s Assets 
(Trust) were inconsistent with the Agency’s requirements for a pooled trust, such that self-settled accounts 
in the Trust would be considered resources when determining eligibility for Supplemental Security Income 

https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120200
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(SSI). On March 26, 2020, the Trust was amended to address the concerns we raised, and you asked 
whether the Trust now complies with SSA’s trust policy.  

 We find that all of the concerns we previously identified have been addressed. However, we have 
identified two additional issues with the Trust that should be addressed to bring the Trust into compliance 
with the Agency’s pooled trust requirements. Specifically, the Trust allows the cost of obtaining advice or 
assistance to be allocated on a pro rata basis among all trust beneficiaries, even if some beneficiaries did 
not benefit from the advice or assistance. In addition, the joinder agreement gives the trustee broad 
discretion to make or allow for different arrangements for the funds in a sub-account if the beneficiary 
moves to another state.  

BACKGROUND 

 The Trust was initially established in 2009 by The Arc Minnesota (Arc-MN), a non-profit corporation, 
which also serves as the trustee of the Trust. See Arc-MN Pooled Trust Agreement for a Beneficiary’s 
Assets, Third Amendment and Restatement (Trust Agreement) Introduction, ¶¶1.01(m), 7.01. The trust was 
amended in 2010, 2017, and 2020. Trust Agreement Introduction.  

You previously asked us to review the 2017 version of the Trust and the accompanying joinder agreement. 
We found several problematic provisions in that version of the documents that were inconsistent with 
Agency trust policy. See Memorandum from Reg’l Chief Counsel, Chicago, to Assistant Reg’l Comm’r-
MOS, Chicago, Review of the Arc-MN Pooled Trust Agreement for a Beneficiary’s Assets, Second 
Amendment and Restatement (May 2, 2019). The Trust was apparently amended in 2020 to address the 
concerns that we had raised, and you submitted the current version of the Trust Agreement, together with a 
current version of the joinder agreement, for our review. The current version of the Trust Agreement and 
joinder agreement largely track the prior, 2017 versions of those documents. However, as described below, 
amendments were made to address concerns we had raised about (1) delegating management 
responsibilities to for-profit entities, (2) paying the costs of travel companions, (3) charging beneficiaries 
for legal fees and expenses, (4) holding funds under a separate agreement if a sub-account is terminated 
during the beneficiary’s lifetime, and (5) limiting the amount the state(s) would be reimbursed for Medicaid  

The Trust is intended to be a pooled trust that meets the criteria of 42 U.S.C. § 1396p(d)(4)(C), so that 
assets held in the Trust will not be used in determining eligibility for benefits. Trust Agreement ¶¶1.02, 
2.02. The purpose of the Trust is to provide for the supplemental needs of the beneficiaries without 
impacting their eligibility for benefits. Trust Agreement ¶2.01. The Trust Agreement states that a 
beneficiary’s sub-account is established for the sole benefit of the beneficiary. Trust Agreement ¶1.01(j).  

As noted above, Arc-MN serves as the trustee of the Trust. Trust Agreement ¶7.01. Any successor trustee 
must also be a nonprofit corporation. Trust Agreement ¶ 7.02. The Trust previously allowed the trustee to 
delegate management functions to the for-profit trust fund manager or other for-profit professionals and 
advisors. Under the current version of the Trust, the trustee may still employ trust fund managers, 
accountants, attorneys, bankers, brokers, custodians, investment counsel, and other agents, and may 
delegate to them such duties as the trustee determines are reasonable and proper. Trust Agreement ¶7.03(f). 
However, the trustee will not delegate managerial and oversight responsibilities to any such agent for the 
day-to-day decisions regarding the health and well-being of any beneficiary. Id. In addition, the trustee now 
has sole discretion to direct and approve any disbursements from the Trust, and to determine the amount of 
trust principal to be invested. Trust Agreement ¶¶5.04, 7.03(f), 8.01.  

Individual grantors establish sub-accounts in the Trust by contributing property and executing a joinder 
agreement. Trust Agreement ¶3.02. A grantor is defined as “a Beneficiary, a legal Guardian or Conservator 
for the Beneficiary, or any court, using the Beneficiary’s funds to establish the Sub-Account.” Trust 
Agreement ¶1.01(d). The Trust Agreement states that the beneficiary of a trust sub-account has no authority 
to revoke or terminate the trust account. Trust Agreement ¶¶1.04, 3.02. The Trust Agreement also includes 
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a spendthrift provision stating that no beneficiary will have any power to sell, assign, transfer, encumber, or 
in any other manner to anticipate, or dispose of, his or her interest in the trust. Trust Agreement ¶ 2.04.  

The trustee maintains separate sub-accounts for each beneficiary, but the property is pooled for purposes of 
investment and management. Trust Agreement ¶4.01. Beneficiaries cannot compel the trustee to make a 
distribution from the trust or sub-account. Trust Agreement ¶2.03. The trustee has the sole discretion to 
determine whether payments will be made from a trust account. Trust Agreement ¶5.01. The Trust 
Agreement provides that the trustee has discretion to make distributions “for anything that is a special need 
of the Beneficiary that is not otherwise provided for the Beneficiary” and gives examples of appropriate 
expenditures. Trust Agreement ¶ 5.03. The trustee directs the trust fund manager (a bank or trust company 
that holds and manages the funds) to make payments from a sub-account. Trust Agreement ¶¶5.04, 7.03(f), 
8.01, 8.03-04. The 2017 version of the Trust allowed for payments from the Trust to pay for a travel 
companion for the trust beneficiary, if this would improve the beneficiary’s quality of life. However, under 
the current version of the Trust, expenses for a travel companion can be paid from the Trust only if the 
beneficiary needs assistance to travel due to a medical condition, disability, or age. Trust Agreement 
¶5.03(e).  

Under the 2017 version of the Trust, any legal fees or expenses incurred while defending the Trust or any 
sub-account could be charged on a pro rata basis to all sub-accounts in the sole discretion of the trustee. 
Under the current version of the Trust, by contrast, any such legal fees or expenses may be charged only 
against the trust sub-account(s) of the specific beneficiary or beneficiaries affected. Trust Agreement ¶8.09. 
However, the current version of the Trust also allows the trustee to seek the advice or assistance of any 
other person or entity it deems appropriate, and the costs associated with obtaining that advice or assistance 
“may be apportioned on a pro rata basis against all Sub-Accounts or may be charged only against the Sub-
Account about which the Trustee seeks such advice or assistance.” Trust Agreement ¶7.04.  

The trustee may terminate a sub-account only if: (a) the account no longer contains sufficient assets to 
justify its continued administration; (b) the beneficiary is no longer disabled or otherwise becomes 
ineligible for SSI or Medicaid; or (c) the beneficiary dies. Trust Agreement ⁋ 6.01. In the first two 
situations, all assets in the sub-account (less allowable administrative expenses) will be either: (a) 
transferred to another pooled trust, or (b) used to reimburse the States for Medicaid assistance, with any 
remaining funds to be paid to the beneficiary of the sub-account. Trust Agreement ¶6.03. These same 
provisions apply if the entire pooled trust is terminated. Trust Agreement ¶6.04. Under the 2017 version of 
the Trust, if a trust sub-account were terminated during the lifetime of the beneficiary, the trustee could also 
continue to administer the sub-account under a separate agreement with the affected beneficiary or his or 
her representative. However, there is no such provision in the current version of the Trust.  

If the sub-account terminates at the death of the beneficiary, after payment of administrative expenses 
relating to the termination of the Trust, the Trust will first retain 10% of the funds, then reimburse the 
state(s) for Medicaid assistance provided to the beneficiary. Trust Agreement ¶6.02. Under the 2017 
versions of the Trust Agreement and joinder agreement, the trustee would reimburse the states only for 
medical assistance provided to the beneficiary after the effective date of the 1993 Omnibus Budget 
Reconciliation Act (OBRA). However, there is no such limitation in the current Trust Agreement or joinder 
agreement; rather, all medical assistance will be repaid from the remaining funds. Trust Agreement 
¶6.02(c); Joinder Agreement ¶2, Exhibit A ¶ 3. If any funds remain after reimbursement for Medicaid, 
those amounts will be distributed as designated in the joinder agreement, or retained by the trustee if the 
joinder agreement is silent. Trust Agreement ¶ 6.02. The joinder agreement allows the beneficiary to name 
residual beneficiaries to receive any remaining benefits on the beneficiary’s death, after the Trust deducts 
its 10% remainder share and reimburses the state(s) for Medicaid. Joinder Agreement ¶ 3, Exhibit A ¶ 6, 
Exhibit B at 7.  

The joinder agreement also addresses situations where a beneficiary changes residence from Minnesota to 
another state. In that situation:  
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[D]istributions may cease until appropriate arrangements can be made within the sole discretion of the 
Trustee—including, but not necessarily limited to:  

a. The in-kind transfer of the Sub-Account property directly to a comparable 501(c)(3) tax-exempt pooled 
trust serving the geographic location to which the Beneficiary has moved.  

b. The Establishment by the Beneficiary of a properly-drafted private special needs trust. 

c. The continued administration of the Beneficiary’s Sub-Account by the Trustee in accordance with the 
applicable laws of the state to which the Beneficiary moves.  

Joinder Agreement Exhibit B at 7. 

DISCUSSION 

I. Statutory Resource Rules 

Under the Social Security Act (Act), a trust created on or after January 1, 2000, from the assets of an 
individual generally will be considered a resource for SSI purposes for that individual to the extent that the 
trust is revocable or, in the case of an irrevocable trust, to the extent that any payments could be made from 
the trust to or for the benefit of the individual. See 42 U.S.C. § 1382b(e); Program Operations Manual 
System (POMS) SI 01120.201(D). However, an exception to this rule exists for certain trusts that meet the 
criteria of section 1917(d)(4)(C) of the Act—commonly known as the pooled trust exception. 42 U.S.C. § 
1396p(d)(4)(C).  

Unless this Trust meets the pooled trust exception, sub-accounts in the Trust would be considered resources 
under these rules, since the trustee has discretion to pay all of the assets in a trust sub-account to or for the 
benefit of the beneficiary. Trust Agreement ¶¶ 2.01, 3.01, 5.01. In order to qualify for the pooled trust 
exception, a trust must meet the following requirements:  

1. The pooled trust is established and managed by a nonprofit association; 
2. Separate accounts are maintained for each beneficiary, but assets may be pooled for investment 

and management purposes;  
3. Accounts are established solely for the benefit of the disabled individuals; 
4. The trust account is established through the actions of the individual, a parent, a grandparent, a 

legal guardian, or a court; and  
5. The trust provides that, to the extent that any amounts remaining in the beneficiary’s account, 

upon the death of the beneficiary, are not retained by the trust, the trust will pay to the state(s) 
from such remaining amounts in the account an amount equal to the total amount of medical 
assistance paid on behalf of the beneficiary under state Medicaid plan(s).  

See 42 U.S.C. § 1396p(d)(4)(C); POMS SI 01120.203(D)(1).  

We previously advised that the Trust did not meet the first, third, and fifth requirements. As discussed 
below, the Trust has now been amended to address and resolve the concerns we previously raised about the 
Trust. However, we have identified two other provisions that appear to be inconsistent with the third 
requirement above.  

1. Established and Managed by a Non-Profit Association 

Under the Act, a pooled trust must be established and managed by a non-profit association. 42 U.S.C. § 
1396p(d)(4)(C)(i); see also POMS SI 01120.203(D)(3), SI 01120.225. A non-profit association may 
employ the services of a for-profit entity, but the non-profit association must maintain ultimate managerial 
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control over the trust. POMS SI 01120.225(D). For example, the non-profit association must be responsible 
for determining the amount of the trust corpus to invest; removing or replacing the trustee; making day-to-
day decisions regarding the health and well-being of the beneficiaries; and determining whether to make 
discretionary disbursements form the trust. POMS SI 01120.225(D)-(E).  

Here, Arc-MN, a non-profit association, established and manages the Trust as trustee. Trust Agreement 
Introduction, ¶7.01. Any successor trustee must also be a non-profit organization. Trust Agreement ¶ 7.02. 
Under the current trust terms, the trustee has sole discretion to direct and approve any disbursements from 
the Trust and to determine the amount of trust principal to be invested. Trust Agreement ¶¶ 5.04, 7.03(f), 
8.01. In addition, the trustee may employ trust fund managers, accountants, attorneys, bankers, brokers, 
custodians, investment counsel, and other agents, and may delegate to them such duties as the trustee 
determines are reasonable and proper, except that the trustee will not delegate managerial and oversight 
responsibilities to any such agent for the day-to-day decisions regarding the health and well-being of any 
beneficiary. Trust Agreement ¶7.03(f). Thus, the Trust meets the requirement that the trust be established 
and managed by a non-profit organization.[1] 

2. Maintenance of Separate Accounts for Each Trust Beneficiary 

We previously advised that the Trust met the the second requirement of the pooled trust exception, in that it 
maintains a separate account for each trust beneficiary and provides separate accounting for each 
individual, although funds are pooled for investment and management purposes. See 42 U.S.C. § 
1396p(d)(4)(C)(ii); POMS SI 01120.203(D)(4). The Trust continues to meet this requirement. Trust 
Agreement ⁋ 4.01.  

3. Established for the Sole Benefit of the Individual 

The law also requires that an individual trust sub-account be established for the sole benefit of the disabled 
individual. 42 U.S.C. § 1396p(d)(4)(C)(iii); POMS SI 01120.203(D)(5). This means that no one but that 
individual should benefit from the funds in that individual’s trust account during that individual’s lifetime. 
POMS SI 01120.201(F)(1). Conversely, a trust account is not established for the sole benefit of the disabled 
individual if it: (1) provides a benefit to any other individual or entity during the disabled individual’s 
lifetime; or (2) allows for termination of the trust account prior to the individual’s death and payment of the 
corpus to another individual or entity. POMS SI 01120.203(D)(5).  

Here, the Trust Agreement states that a sub-account is established and maintained for the sole benefit of the 
beneficiary, and as such, requires the trustee to use the sub-account funds for the benefit of the beneficiary. 
Trust Agreement ¶¶ 1.01(j), 3.01, 5.01. Although we previously advised that the Trust did not meet the sole 
benefit requirement for several reasons, the Trust has now been amended to correct those issues.[2] 
However, upon further review of the Trust and joinder agreement we identified two additional provisions 
that are contrary to the sole benefit requirement. Specifically, as explained below, the Trust allows the cost 
of obtaining advice or assistance (other than legal defense) to be allocated among all trust beneficiaries, 
even if some beneficiaries did not benefit from the advice or assistance. Also, the joinder agreement gives 
the trustee broad discretion to make or allow for different arrangements for the funds in a sub-account if the 
beneficiary moves to another state.  

a. Apportioning Fees and Expenses Among Sub-Accounts 

The Trust allows the trustee to seek the advice and assistance of any person or entity it deems to be 
appropriate, and any associated costs “may be apportioned on a pro rata basis against all Sub-Accounts or 
may be charged only against the Sub-Account about which the Trustee seeks such advice or assistance.” 
Trust Agreement ⁋ 7.04. This provision allows the trustee to use funds from a beneficiary’s account to pay 
for advice or services that did not benefit that particular beneficiary, but rather benefited someone other 
than that particular beneficiary. This is inconsistent with the requirement that accounts be established for 
the sole benefit of the disabled individual.  
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b. Joinder Agreement Provisions Related to a Beneficiary’s Move to Another State 

In addition, the joinder agreement states that if the beneficiary moves to another state, the trustee can make 
any “appropriate arrangements” that are “within the sole discretion of the Trustee – including, but not 
necessarily limited to” transferring the sub-account to another qualifying pooled trust, placing the funds in 
a private special needs trust established by the beneficiary, or continuing to administer the account in 
accordance with the beneficiary’s new state of residence.[3] Joinder Agreement Exhibit B at 7. The last 
example appears to be consistent with Agency guidance. It would be appropriate for the trustee of the 
current pooled trust to continue to administer the sub-account while also complying with the laws of the 
new state of residence. However, the other two examples do not comply with Agency policy on early 
termination.  

Agency guidance explains that, where a sub-account in a pooled trust can be terminated during a 
beneficiary’s lifetime, all of the following requirements must be met: (1) the state(s) is reimbursed for 
Medicaid assistance paid on behalf of the individual; (2) the beneficiary receives all remaining funds after 
the payment of allowable administrative expenses; and (3) the power to terminate is given to someone other 
than the trust beneficiary. See POMS SI 01120.199(F)(1); see also POMS SI 01120.199(F)(3), SI 
10020.201(F)(4) (listing allowable administrative expenses). Alternatively, an early termination provision 
is acceptable if it solely allows for a transfer of the beneficiary’s assets to another qualifying pooled trust. 
See POMS SI 01120.199(F)(2). In that case, the trust provision must contain specific limiting language that 
precludes any disbursements other than to the secondary qualifying pooled trust, or to pay for allowable 
administrative expenses listed in the POMS. See id.  

With respect to the second example, Agency policy does not allow for the trustee to transfer funds from a 
sub-account into a private special needs trust established by the beneficiary—unless the state(s) was 
reimbursed for Medicaid first. See POMS SI 01120.199(F)(1)-(2). As for the first example, while it may be 
appropriate to transfer the sub-account assets into another qualifying pooled trust, the trust provision would 
also need to include specific language that precludes any disbursements other than to the secondary 
qualifying pooled trust, or to pay for allowable administrative expenses. See POMS SI 01120.199(F)(2). 
This provision does not include such limiting language. Moreover, the joinder agreement gives the trustee 
full discretion to implement any other arrangements the trustee deems appropriate. Under this broad 
language, it is possible that the trustee could terminate the trust sub-account and dispose of or transfer the 
assets in a manner that is inconsistent with the Agency’s guidance on early termination provisions—or to 
continue to hold the assets under different arrangements that might not meet the Agency’s pooled trust 
requirements. Therefore, the Trust does not meet the third requirement of 42 U.S.C. § 1396p(d)(4)(C) and 
POMS SI 01120.203(D) .  

4. Established by the Beneficiary, a Parent, Grandparent, Legal Guardian, or a Court 

We previously advised that the Trust meets the fourth requirement of the pooled trust exception that sub-
accounts be established by the beneficiary, a parent, a grandparent, a legal guardian or a court. See 42 
U.S.C. § 1396p(d)(4)(C)(iii); POMS SI 01120.203(D)(6). The Trust continues to meet this requirement. 
Trust Agreement ¶¶ 1.01(d), 3.02.  

5. Reimbursement to the State(s) Upon the Beneficiary’s Death 

To satisfy the fifth requirement of the pooled trust exception, the trust must contain “specific language” that 
provides that upon a beneficiary’s death, to the extent amounts remaining in the beneficiary’s account are 
not retained by the trust, the state(s) are reimbursed an amount equal to the total amount of medical 
assistance paid on behalf of the deceased beneficiary during his or her lifetime. 42 U.S.C. § 
1396p(d)(4)(C)(iv); POMS SI 01120.203(D)(8). Although we previously advised that the Trust did not 
meet this requirement, the Trust has now been amended to correct the issue we had identified.[4] The Trust 
now expressly provides for reimbursement of all medical assistance provided during the beneficiary’s 
lifetime. Trust Agreement ¶ 6.02.  
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II. Regular Resource Rules 

Even if the Arc-MN were to qualify for the pooled trust exception, a self-settled trust sub-account would 
also be subject to the regular resource counting rules in POMS SI 01120.200. See POMS SI 
01120.200(A)(1), SI 01120.203(D)(1). Generally, trust principal is a resource if the beneficiary has the 
legal authority to revoke the trust and then use the funds to meet his or her food or shelter needs, or if the 
beneficiary can direct use of the trust principal for his or her support and maintenance under the terms of 
the trust. See POMS SI 01120.200(D)(1)(a). In addition, if the beneficiary can sell his or her beneficial 
interest in the trust, that interest is a resource. Id. As discussed below, neither the principal nor the 
beneficial interest in a self-settled sub-account would be considered a resource under these rules.  

First, trust beneficiaries of self-settled sub-accounts cannot revoke their sub-accounts and access the funds. 
Although the Trust states that it is irrevocable (Trust Agreement ¶¶1.04, 3.02), under Minnesota law, which 
controls this Trust (Trust Agreement ¶9.02), a trust that purports to be irrevocable can nevertheless be 
revoked if the grantor and all beneficiaries agree. See Minn. Stat. § 501C.0411(a). Thus, if the grantor is 
also the sole beneficiary of the trust, he or she could unilaterally revoke the trust. However, in this case, the 
pooled trust is also a beneficiary of every trust sub-account, since the pooled trust will retain 10% of the 
remaining assets on the death of the beneficiary. Trust Agreement ¶6.02. Therefore, a self-settled sub-
account in the Trust is irrevocable.  

Second, trust beneficiaries cannot compel the trustee to make any payments from the Trust. The trustee has 
full discretion to make disbursements. Trust Agreement ¶2.03. Accordingly, the principal of a self-settled 
sub-account in the Trust would not be considered a resource.  

Finally, trust beneficiaries of self-settled sub-accounts cannot sell their beneficial interest in the Trust. The 
Trust includes a spendthrift provision that states that beneficiaries cannot sell their beneficial interest in the 
Trust or any sub-account. Trust Agreement ¶2.04. We note that, under Minnesota law, even if an 
irrevocable trust has a spendthrift provision, a “creditor or assignee of the settlor may reach the maximum 
amount that can be distributed to or for the settlor’s benefit.” Minn. Stat. Ann. § 501C.0505(2). This could 
be read to suggest that a settlor-beneficiary could sell/assign his or her beneficial interest for the full value 
of the trust sub-account, since the assignee could reach that amount. Nevertheless, we believe that this 
statutory provision was intended to apply only to assignees who are creditors of the settlor-beneficiary, 
rather than to assignees who purchased the property for fair market value. See POMS PS 01825.026 (PS 
20-041) (Apr. 28, 2020). This interpretation is consistent with the name of the statute, which refers only to 
a “Creditor’s claim against settlor.” Minn. Stat. Ann. § 501C.0505. For a purchaser for value, we believe 
that Minnesota would likely follow the approach in the Restatement (Third) of Trusts, which states that in 
the case of a self-settled discretionary trust, only creditors of the settlor can reach the maximum amount the 
trustee could pay to or apply for the benefit of the settlor, and that this rule normally does not apply to the 
settlor’s transferees (i.e. , purchasers). See Restatement (Third) of Trusts § 60, cmt. f; see also Minn. Stat. 
Ann. § 501C.0106 (common law of trusts supplement Minnesota Trust Code). Therefore , the spendthrift 
provision should be considered valid and effective to prevent a settlor-beneficiary from selling his or her 
beneficial interest in the Trust.  

CONCLUSION 

In sum, although the Trust has been amended to rectify issues previously identified, there are still two 
provisions that are inconsistent with the Agency’s pooled trust requirements—(1) the provision allowing 
pro rata allocation of costs and expenses of advice and assistance among all beneficiaries even if all 
beneficiaries did not benefit from that advice or assistance, and (2) the provision regarding disposition of 
the funds in a sub-account if the beneficiary moves to another state. If these deficiencies were rectified, 
however, self-settled sub-accounts would not be considered resources.  
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------------------------------------------------------------------------------------------------------------ 

PS 01825.045 South Carolina  
A. PR 21-023 Validity of Purported Pooled Trust – South Carolina - Horry County 
Disabilities and Special Needs Board Pooled Fund Trust  

April 2, 2021 

 1. Syllabus  

In this opinion, the Regional Chief Counsel (RCC) examines the Horry County Disabilities and Special 
Needs Board Pooled Fund Trust to determine if it meets the requirements for the pooled trust exception 
under section 1917(d)(4)(C) of the Act. The RCC concludes that the trust does not comply with all the 
requirements, as the trust is not clearly managed by a nonprofit organization and the sub-accounts are not 
established for the sole benefit of each beneficiary.  

2. Opinion  

QUESTION 

 Whether the Horry County Disabilities and Special Needs Board Pooled Fund Trust (Trust) meets the 
requirements for a pooled trust under section 1917(d)(4)(C) of the Social Security Act (Act) and the 
relevant provisions of the Program Operations Manual System (POMS).  

OPINION 

For the reason discussed below, the Trust does not comply with all the requirements for a pooled trust 
under section 1917(d)(4)(C) of the Act and the relevant provisions of the POMS.  

BACKGROUND 

On September 23, 2010, the Horry County Disabilities and Special Needs Board (DSNB or Grantor) and 
Banking Branch Banking and Trust Company (BB&T) entered into an agreement establishing the Trust. 
See Pooled Trust Agreement of DSNB (Agreement), pmbl., Art. I, Art. III, § 1. Below are the relevant 
provisions of the Trust.  

I. Purpose and Administration 

The Agreement states that Grantor’s intent in creating the Trust was to establish a pooled trust pursuant to 
42 U.S.C. § 1396p (section 1917 of the Act) for the benefit of Trust Beneficiaries. Agreement, Art. III, § 1. 
The Agreement states that Grantor is a non-profit organization exempt from taxation under section 
501(c)(3) of the Internal Revenue Code.[1] Agreement, Art. III, § 1. A Beneficiary is a person who, at the 
time a sub-account is created, is disabled under section 1614(a)(3) of the Act, and who qualifies under 42 
U.S.C. § 1396p (section 1917 of the Act) to be a recipient of the services and benefits of the Trust. 
Agreement, Art. II, § 2. The Agreement authorizes Grantor to accept a person as a Beneficiary if the 
agency has not yet made a determination that the person is disabled if Grantor determines the Beneficiary is 
expected to meet the definition of a disabled person. Agreement, Art. II, § 2. The Trust becomes effective 
with respect to a Beneficiary upon the execution of a joinder agreement by the Sponsor and Grantor. See 
Agreement, Art. III, § 1, Art. V, § 1. A Sponsor is a parent, grandparent, legal guardian, or other legal 

https://secure.ssa.gov/apps10/poms.nsf/lnx/1601825045#fnr1
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representative of a Beneficiary; a Beneficiary himself or herself; or any court. See Agreement, Art. II, § 7. 
A Sponsor may also include any person or entity that contributes his, her, or its assets or property to the 
Trust for the benefit of a Beneficiary. See id. 

The Agreement does not expressly identify the Trust trustee, but the signature portion of the Agreement 
designates BB&T as Trustee. The Agreement authorizes Trustee, in its absolute discretion, to invest, 
reinvest, sell, and hold Trust property. Agreement, Art. VI. The Agreement states that Trustee shall make 
distributions only as directed by a Special Advisor or the Advisory Committee. Agreement, Art. III, § 1. A 
Special Advisor is person designated by a Sponsor, or if there is no Sponsor, by Grantor to advise Trustee 
for an individual Beneficiary. See Agreement, Art. II, § 6. Each Beneficiary must have a Special Advisor 
who is responsible for determining the needs of the Beneficiary and the effect of distributions on the 
Beneficiary’s eligibility for government benefits. Seeid. The Advisory Committee is a committee appointed 
by the board of directors of Grantor. See Agreement, Art. II, § 1.  

The Agreement states that a separate Trust sub-account shall be maintained for each Beneficiary, but for 
the purposes of investment and management of funds, the Trust shall pool the sub-accounts. Agreement, 
Art. VII, § 1. The Agreement directs Trustee to maintain records for each trust sub-account in the name of, 
and showing the property contributed for, each Beneficiary. Agreement, Art. III, § 1.  

Costs of defending the Trust may, in the sole discretion of the directors of Grantor, either (1) be 
apportioned on a pro rata basis to all Trust sub-accounts; (2) be charged solely against the Trust sub-
account as to the affected Beneficiary; or (3) charged to the sub-accounts of a group of affected 
Beneficiaries or to a group of Beneficiaries whose interests may be reasonably expected to be affected by 
the outcome of the action. See Agreement, Art. VII, § 8.  

II. Distribution 

Trustee has no responsibility related to distributions except to act on appropriate direction. See Agreement, 
Art. III, § 1. Trustee shall pay or apply for the supplemental care of each Beneficiary from the assets of the 
Trust sub-account of the Beneficiary as the Special Advisor shall request and the Advisory Committee shall 
approve and direct. See Agreement, Art. III, § 2. The Advisory Committee has the absolute discretion to 
refuse distributions that would disqualify a Beneficiary for government benefits and may refuse to direct 
distributions for any reason if the Advisory Committee determines that the distribution would not be in the 
Beneficiary’s best interest. See Agreement, Art. III, § 4.  

The Agreement states that any distributions made to a Beneficiary that would otherwise disqualify him or 
her for benefits identified by the Special Advisor may be treated as a loan to Beneficiary, and the Trustee 
must document an amortized payback schedule over the actuarially determined life of the Beneficiary, 
without any self-cancelling provision, and with a reasonable interest rate. Agreement, Art. III, § 5.  

III. Irrevocability and Spendthrift 

The Agreement states that the Trust is irrevocable, except it may be amended to further effectuate the terms 
of the Agreement. Agreement, Art. XI. Grantor may amend the Agreement so that it conforms to any rules, 
regulations, policy, or interpretations that are approved by any governing body or agency relating to 42 
U.S.C. § 1396p (section 1917 of the Act) or related statutes. Seeid. The Agreement also states that a Trust 
sub-account becomes irrevocable upon delivery and acceptance of property acceptable to Grantor, and the 
contributed funds are not refundable except as otherwise provided in Article XII. Agreement, Art. V, § 1.  

The Agreement states that the Trust is not available to Beneficiaries’ creditors. Agreement, Art. III, § 1. 
Beneficiaries have no entitlement to the income or corpus of the Trust except as Trustee is directed to 
disburse assets by the Advisory Committee or the Special Advisor. Seeid. Trust assets are not available to 
any Beneficiary except to the extent distributions are made, in the discretion of the Advisory Committee, to 
a Beneficiary. See Agreement, Art. III, § 3. The Agreement also states that no part of the Trust principal or 
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income shall be subject to anticipation or assignment by the Beneficiaries; shall be subject to attachment or 
control by any public or private creditor of the Beneficiaries; or may be taken by any legal or equitable 
process by any voluntary or involuntary creditor, including those who have provided for the Beneficiary’s 
support and maintenance. Agreement, Art. III, § 7. Under no circumstance may any Beneficiary compel a 
distribution from a Beneficiary’s sub-account. Seeid. 

IV. Termination 

The Agreement states that if the Advisory Committee determines that the Trust has become impossible to 
implement for any affected Beneficiary, the Advisory Committee may direct Trustee to pay over the 
amount remaining in the a sub-account to the Beneficiary or to another pooled funded trust that meets the 
requirements of 42 U.S.C. § 1396p(d)(4)(C) (section 1917(d)(4)(C) of the Act) or a special needs trust that 
meets the requirements of 42 U.S.C. § 1396p(d)(4)(A) (section 1917(d)(4)(A) of the Act). Agreement Art. 
XII, § 1.  

The Agreement states that when a Beneficiary dies, any amounts remaining in the Beneficiary’s Trust sub-
account shall be deemed surplus Trust property and shall be retained by the Trust. Agreement Art. XII, § 2. 
If the amounts remaining are not deemed to be retained by the Trust, the funds shall be paid to the South 
Carolina Department of Health and Human Services and any other state Medicaid agency known to Trustee 
to have provided medical assistance to the Beneficiary during his or her lifetime, up to the total amount of 
medical assistance paid on behalf of the Beneficiary for Medicaid assistance. Seeid. 

V. Governing Law and Severability 

The Agreement states that validity of the Trust shall be determined under the laws of the United States and 
the State of South Carolina. Agreement, Art. XIII, § 4. Questions of construction and interpretation of the 
Trust shall be determined by the laws of South Carolina. Seeid. 

The Agreement states that if any provision of the Agreement is or becomes invalid or unenforceable, the 
remaining provisions of the Agreement shall be and continue to be fully effective. Agreement, Art. III, § 8.  

VI. Number Holder’s Joinder Agreement 

Name redacted], the number holder (NH), enrolled in and adopted the Trust on October 4, 2010, through a 
joinder agreement.[2] Joinder Agreement, pmbl. The Joinder Agreement identifies Grantor as NH’s Sponsor 
and representative payee. Joinder Agreement, §§ B, C. The Joinder Agreement states that if upon NH’s 
death funds remain in her sub-account, such funds shall be distributed in accordance with Article XII of the 
Agreement. Joinder Agreement, § D. The Joinder Agreement states NH’s sub-account will be administered 
for her sole benefit and Grantor recognizes that all distributions are at the sole discretion of the Advisory 
Committee. Joinder Agreement, § E. The Joinder Agreement states that the Trust is a pooled fund trust, 
governed by the laws of South Carolina, in conformity with the provisions of 42 U.S.C. § 1396p (section 
1917 of the Act). Joinder Agreement, § G.4. The Joinder Agreement states that Grantor designated Jessie 
Lloyd as Special Advisor for administering NH’s sub-account. Joinder Agreement, § H.  

DISCUSSION 

SSI is a general public assistance program for aged, blind, or disabled individuals who meet certain income 
and resource restrictions and other eligibility requirements. See Act §§ 1602, 1611(a); 20 C.F.R. §§ 
416.110, 416.202 (2020).[3] “Resources” include cash or other liquid assets or any real or personal property 
that an individual owns and could convert to cash to be used for his or her support and maintenance. See 
Act § 1613; 20 C.F.R. § 416.1201(a); POMS SI 01110.100B.1; POMS SI 01120.010B. “If the individual 
has the right, authority or power to liquidate the property or his or her share of the property, it is considered 
a resource. If a property right cannot be liquidated, the property will not be considered a resource of the 
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individual . . . .” 20 C.F.R. § 416.1201(a)(1); see POMS SI 01110.100B.1, B.3; POMS SI 01110.115A; 
POMS SI 01120.010B. 

Generally, the agency must consider the principal, or corpus, of a trust established with the assets of an 
individual to be a resource of the individual. See Act § 1613(e)(1)-(3); POMS SI 01120.201A.1. However, 
the rules in section 1613(e) of the Act do not apply to trusts described in section 1917(d)(4) of the Act. Act 
§ 1613(e)(5); see POMS SI 01120.201A.1; POMS SI 01120.203A. Trusts created in accordance with 
paragraphs (A) and (C) of section 1917(d)(4) are commonly known as Medicaid trust exceptions and 
consist of two types: Special Needs Trusts (paragraph (A)) and Pooled Trusts (paragraph (C)). See POMS 
SI 01120.203A. To satisfy the exception for pooled trusts under section 1917(d)(4)(C), a trust must contain 
the assets of an individual who is disabled (as defined in section 1614(a)(3)) and meet the following 
conditions:  

(i) The trust is established and managed by a nonprofit association 

(ii) A separate account is maintained for each beneficiary of the trust, but, for purposes of investment and 
management of funds, the trust pools these accounts;  

(iii) Accounts in the trust are established solely for the benefit of individuals who are disabled (as defined 
in section 1614(a)(3)) by the parent, grandparent, or legal guardian of such individuals, by such individuals, 
or by a court; and  

(iv) To the extent that amounts remaining in the beneficiary’s account upon the death of the beneficiary are 
not retained by the trust, the trust pays to the State from such remaining amounts in the account an amount 
equal to the total amount of medical assistance paid on behalf of the beneficiary under the State plan under 
this title.  

Act § 1917(d)(4)(C); POMS SI 01120.203D.1. 

As written, the Trust does not comply with all the requirements for a pooled trust under section 
1917(d)(4)(C) of Act and the implementing POMS provisions.  

We cannot determine whether The Trust complies with the first enumerated requirement for a pooled trust 
under section 1917(d)(4)(C): that the Trust is established and managed by a nonprofit organization (i.e., an 
organization that has been established and certified under a state nonprofit statute). Act § 1917(d)(4)(C)(i); 
POMS SI 01120.203D.1, D.3. According to the Agreement, Grantor established the Trust and is a nonprofit 
corporation. Agreement, Art. III, § 1. Moreover, the IRS lists Grantor as a tax-exempt organization and the 
South Carolina Secretary of State lists Grantor as a registered charity. See Act § 1917(d)(4)(C)(i); POMS 
SI 01120.203B.2.c; see also POMS SI 01120.203J (referring to the procedures in POMS SI 01130.689E for 
determining if an organization is not for profit); POMS SI 01130.689E (indicating the agency considers an 
organization to be a non-profit organization if it can verify it is a tax-exempt organization with the IRS). 
Thus, the Trust was established by a nonprofit association. The management of the Trust by a not-for-profit 
entity is not clearly established, however.  

Specifically, the Agreement gives Trustee, a private, for-profit corporation, the power to invest, reinvest, 
sell, and hold property. Agreement, Art. VI. The Agreement also provides Trustee shall make distributions 
only as directed by a Special Advisor or the Advisory Committee. Agreement, Art. III, § 1. The Agreement 
also states that Trustee shall pay or apply for the supplemental care of each Beneficiary from the assets of 
the Trust sub-account of the Beneficiary as the Special Advisor shall request and the Advisory Committee 
shall approve and direct. Agreement, Art. III, § 2. These Agreement sections appear to be somewhat 
contradictory in demonstrating that a non-profit association sufficiently manages the Trust. See POMS SI 
01120.225. Thus, it is unclear whether the Trust meets the first enumerated requirement of the Act’s pooled 
trust exception.  
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Moreover, the Agreement does not establish that the Trust sub-accounts are solely for the benefit of each 
beneficiary, as mandated by the third enumerated requirement under the Act. Act § 1917(d)(4)(C)(ii); 
POMS SI 01120.203D.1, D.5. To establish a trust for the sole benefit of the individual, the grantor must 
ensure the trust benefits no one but the individual, whether at the time the trust is established or at any time 
during the individual’s lifetime. See POMS SI 01120.201F.1. Generally, a trust is not for the sole benefit of 
an individual if the trust account: (a) provides a benefit to another individual or entity during the 
individual’s lifetime; or (b) allows for termination of the trust account prior to the individual’s death and 
payment of the corpus to another individual or entity. See POMS SI 01120.203D.5. 

  

The Joinder Agreement states NH’s sub-account will be administered for her sole benefit. However, a close 
reading of the Agreement reveals that one provision creates contingent interests that could benefit third 
parties during the individual’s lifetime. The Agreement states that costs of defending the Trust may, in the 
sole discretion of the directors of Grantor, either (1) be apportioned on a pro rata basis to all Trust sub-
accounts; (2) be charged solely against the Trust sub-account as to the affected Beneficiary; or (3) charged 
to the sub-accounts of a group of affected Beneficiaries or to a group of Beneficiaries whose interests may 
be reasonably expected to be affected by the outcome of the action. Agreement, Art. VII, § 8. The relevant 
POMS provision provides that only costs for investment, legal, or other services rendered “on behalf of the 
individual with regard to the trust” do not violate the sole benefit rule. POMS SI 01120.201F.4. This 
Agreement provision does not indicate that if the costs of defending the Trust involve only a specific sub-
account or if legal action is against only a specific sub-account that the directors of Grantor will charge the 
costs of defending the Trust only against that sub-account. This Agreement provision suggests that the 
directors of Grantor could charge a pro rata share against a Trust sub-account that would not benefit the 
Beneficiary of that sub-account. Therefore, this Agreement provision contemplates the potential use of 
assets in a Beneficiary’s sub-account assets for the benefit of others besides the Beneficiary.  

In addition, the Agreement includes an early termination provision (i.e., a provision that allows a trust to 
terminate before the death of the beneficiary) that does not comply with the POMS. See POMS SI 
01120.199C; Agreement Art. XII, § 1. An early termination provision is acceptable only if: (1) the state(s) 
receives all amounts remaining in the trust up to an amount equal to the amount of medical assistance paid 
on behalf of the individual under the state Medicaid plan(s); (2) after payment of allowable administrative 
expenses, all remaining funds are distributed to the trust beneficiary; and (3) the power to terminate is 
given to someone other than the trust beneficiary. POMS SI 01120.199F.1. However, an early termination 
provision in a section 1917(d)(4)(C) pooled trust does not need to meet the above criteria if the provision 
allows solely for a transfer of the beneficiary’s assets to a secondary section 1917(d)(4)(A) or section 
1917(d)(4)(C) trust of which the same individual is the beneficiary. POMS SI 01120.199F.2. The early 
termination provision must contain specific limiting language that precludes the early termination from 
resulting in disbursements other than to a secondary section 1917(d)(4)(A) or section 1917(d)(4)(C) trust or 
to pay for the administrative expenses listed in the POMS. Id. 

Here, the Agreement states that if the Advisory Committee determines that the Trust has become 
impossible to implement for any affected Beneficiary, the Advisory Committee may direct Trustee to pay 
over the amount remaining in the a sub-account to the Beneficiary or to another pooled funded trust that 
meets the requirements of 42 U.S.C. § 1396p(d)(4)(C) (section 1917(d)(4)(C) of the Act) or a special needs 
trust that meets the requirements of 42 U.S.C. § 1396p(d)(4)(A) (section 1917(d)(4)(A) of the Act). 
Agreement Art. XII, § 1. The Agreement’s early termination provision does not contain specific limiting 
language precluding the early termination from resulting in disbursements other than to a secondary section 
1917(d)(4)(A) or section 1917(d)(4)(C) trust or to pay for the administrative expenses listed in the POMS. 
See POMS SI 01120.199F.2. Thus, the Agreement’s early termination provision does not comply with the 
exception for transfers to a secondary trust upon early termination. Seeid. The Agreement’s early 
termination provision impermissibly allows for the payment of the amount remaining in the a sub-account 
to the Beneficiary without first paying the state(s) an amount equal to the amount of medical assistance 
paid on behalf of the Beneficiary under the state Medicaid plan(s). See POMS SI 01120.199F.1. 
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The Agreement includes a provision that states that if any provision of the Agreement is or becomes invalid 
or unenforceable, the remaining provisions of the Agreement shall be and continue to be fully effective. 
Agreement, Art. III, § 8. For SSI purposes, however, a null and void clause or savings clause does not cure 
an otherwise defective trust instrument. See POMS SI 01120.227D. To qualify for the pooled trust 
exception, the trust must meet the criteria in section 1917(d)(4)(C) of the Act without regard to its 
severability clause. See POMS SI 01120.227D.1. Thus, the Agreement’s severability provision does not 
nullify or sever the provision discussed above that allow a Beneficiary’s sub-account assets to benefit third 
parties. See POMS SI 01120.227D. 

The Trust complies with the remaining requirements in section 1917(d)(4)(C) of Act and the POMS 
provisions implementing those requirements. A pooled trust under section 1917(d)(4)(C) of the Act must 
contain the assets of a disabled individual. Act § 1917(d)(4)(C); POMS SI 01120.203D.1. The Agreement 
states that a Beneficiary is a person who, at the time a the sub-account is created, is disabled under section 
1614(a)(3) of the Act, and who qualifies under 42 U.S.C. § 1396p (section 1917 of the Act) to be a 
recipient of the services and benefits of the Trust. Agreement, Art. II, § 2. The Agreement does not appear 
to specify that the Trust or any Trust sub-account must contain assets of a disabled individual. See 
generally Agreement. In fact, a Sponsor may include any person or entity that contributes his, her, or its 
assets or property to the Trust for the benefit of a beneficiary. See Agreement, Art. II, § 7. However, the 
information provided indicates that NH, who the agency found disabled under the Act, provided the funds 
to establish her Trust sub-account. Therefore, NH’s Trust sub-account contained the assets of a disabled 
individual.  

The second enumerated requirement is that the trust must maintain a separate account for each trust 
beneficiary, although the funds may be pooled for investment and management purposes. See Act § 
1917(d)(4)(C)(ii); POMS SI 01120.203D.1, D.4. The trust also must be able to provide an accounting for 
each beneficiary’s individual account. See POMS SI 01120.203D.4. 

The Agreement states that separate Trust sub-accounts must be maintained for each Beneficiary and the 
sub-account funds are pooled together for investment and management purposes. Agreement, Art. VII, § 1. 
The Agreement also directs Trustee to maintain records for each trust sub-account in the name of, and 
showing the property contributed for, each Beneficiary. Agreement, Art. III, § 1. Therefore, the Trust 
satisfies the second enumerated requirement of the Act’s pooled trust exception.  

The Trust satisfies the fourth enumerated requirement regarding the repayment to states for medical 
assistance paid under state Medicaid plans after the beneficiary’s death to the extent that the trust does not 
retain the funds remaining in the beneficiary’s account. See Act § 1917(d)(4)(C)(ii); POMS SI 
01120.203D.1, D.4. The Agreement states that when a Beneficiary dies, any amounts remaining in the 
Beneficiary’s Trust sub-account shall be deemed surplus Trust property and shall be retained by the Trust. 
Agreement Art. XII, § 2. If the amounts remaining are not deemed to be retained by the Trust, the funds 
shall be paid to the South Carolina Department of Health and Human Services and any other state Medicaid 
agency known to Trustee to have provided medical assistance to the Beneficiary during his or her lifetime, 
up to the total amount of medical assistance paid on behalf of the Beneficiary for Medicaid assistance. Id. 
Thus, the Trust satisfies the fourth enumerated requirement of the Act’s pooled trust exception.  

CONCLUSION 

The Trust does not comply with all the requirements for a pooled trust under section 1917(d)(4)(C) of the 
Act and implementing POMS provisions. As written, the Trust is not clearly managed by a nonprofit 
organization and the sub-accounts are not established for the sole benefit of each beneficiary. The 
Agreement contains acceptable language to satisfy the other requirements under section 1917(d)(4)(C) and 
the implementing POMS provisions.  

------------------------------------------------------------------------------------------------------------ 
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Contingent Beneficiaries/Sole Benefit 

PS 01825.017 Indiana  
C. PS 18-085 Review of the Southwestern Indiana Regional Council on Aging, 
Inc. Pooled Trust  

Date: May 14, 2018 

1. Syllabus  

This Regional Chief Counsel (RCC) opinion examines whether sub-accounts in the Southwestern Indiana 
Regional Council on Aging, Inc. Pooled Trust for Disabled Persons (Trust) comply with the requirements 
for a pooled trust exception under section 1917(d)(4)(C) of the Social Security Act (Act). The RCC 
concludes that a self-funded sub-account in the Trust would be considered a resource because it does not 
meet all of the requirements. However, a third party-funded sub-account in the Trust would not be 
considered a resource under our regular policy for third party trusts as resources in POMS SI 01120.200D. 

2. Opinion  

QUESTION 

You asked whether the Southwestern Indiana Regional Council on Aging, Inc. Pooled Trust for Disabled 
Persons is in compliance with the procedures governing the Agency’s pooled trust policy. For the reasons 
discussed below, we conclude that a self-funded sub-account in the Trust would be considered a resource 
under the Social Security Act because it does not meet all of the requirements of the pooled trust exception. 
In addition, a third party sub-account in the Trust would not be considered a resource.  

BACKGROUND 

Southwestern Indiana Regional Council on Aging, Inc. (SWIRCA) is an Indiana non-profit corporation.[7] 
On June 10, 2002, SWIRCA executed a Declaration of Trust, establishing the SWIRCA Pooled Trust for 
Disabled Persons (SWIRCA Pooled Trust). On December 16, 2014, SWIRCA executed an Amended and 
Restated Declaration of Trust (Trust Declaration or TD), which amended and restated in its entirety the 
original Declaration of Trust. On December 15, 2015, SWIRCA revised its joinder agreement through an 
Amended and Restated Joinder Agreement for SWIRCA Pooled Trust (Joinder Agreement or JA). 
SWIRCA has submitted the Trust Declaration and Joinder Agreement for SSA’s review.  

The intent of SWIRCA is to establish a supplemental needs trust, as set forth in 42 U.S.C. § 
1396p(d)(4)(C), in order to supplement, but not displace, assistance which may otherwise be available to 
beneficiaries. TD Introduction, Art. IV.1, 3. According to the Trust Declaration, a beneficiary is defined as 
a person who meets the requirements of 42 U.S.C. § 1382c(a)(3). TD Art. III.1. A beneficiary also includes 
any remainderman eligible to receive a portion of trust assets after the primary beneficiary’s death. TD Art. 
III.1.[8] 

According to the Trust Declaration, SWIRCA establishes and manages the Trust. See TD Introduction. 
SWIRCA shall receive and study all requests for disbursements and determine the extent to which 
disbursements should be made. TD Art. VII.1. SWIRCA is charged with preparing and providing projected 
disbursement levels for each sub-account to the Trustee, and shall serve as an advisor to the Trustee. Id. 
Old National Wealth Management is named as the initial Trustee. TD Art. II. The Trustee is given broad 
powers which are discussed in various sections of the Trust Declaration. See, e.g., TD Art. IV, VII, XII. 
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The Trustee may resign only with the approval of SWIRCA or a court of competent jurisdiction, or may be 
removed without cause at any time by SWIRCA. TD Art. XIII. The Trustee is allowed to delegate to an 
agent or agents any of the fiduciary powers expressed directly or by implication in the Trust Declaration. 
TD Art. VII.7. The Trustee is allowed to designate a Co-Trustee to serve at the Trustee’s pleasure. TD Art. 
VIII.  

The Trust Declaration states that it shall be irrevocable, but that it may be amended by the governing board 
of SWIRCA in order to effectuate the terms and purposes of the Trust. TD Art. XI. However, SWIRCA 
does not have the power of amendment to the extent that such amendment would alter the purpose of the 
Trust, make gifts revocable that are otherwise irrevocable under the Trust or a Joinder Agreement, or 
change the duties of the Trustee without its consent. Id.  

The Trust becomes effective as to a beneficiary upon the execution of a Joinder Agreement by a grantor or 
by court order, subject to approval by SWIRCA and the Trustee. TD Art. VI.1. Upon the delivery to and 
acceptance by the Trustee of the grantor’s property, the Trust becomes irrevocable as to the grantor “and 
the designation of the respective Beneficiary[.]” Id. Similarly, the Joinder Agreement states that, upon 
execution of the Joinder Agreement and funding of the sub-account, the Trust is irrevocable as to the 
grantor and the beneficiary. JA at J.11.  

The Trust Declaration provides that a separate sub-account shall be maintained for each beneficiary, but for 
the purposes of investment and management of funds, the Trustee shall pool the sub-accounts. TD Art. 
VII.1. Sub-accounts established with a beneficiary’s assets shall be identified as “Sub-account A” sub-
accounts, and sub-accounts established by funds provided by third parties shall be identified as “Sub-
account B” sub-accounts. TD Art. VII.2.  

A beneficiary under the Trust shall not have any right to anticipate, sell, assign, mortgage, pledge, or 
otherwise dispose of or encumber any part of the Trust, nor shall any part of the Trust be liable for the 
beneficiary’s debts or obligations, or be subject to attachment, garnishment, execution, creditor’s bills, or 
other legal or equitable process. TD Art. IV.4.  

The Trust Declaration and Joinder Agreement contain several paragraphs pertaining to early termination of 
the Trust. TD Art. XII.1-4; JA at H.2, J.5. They also contain several paragraphs regarding the distribution 
of trust assets upon the death of a beneficiary. TD Art. VII.2, XII.2; JA at H.1.  

The Trust is governed by the laws of the United States and the State of Indiana. TD Art. XIX.4.  

DISCUSSION 

a. Self-Funded Sub-Account (Sub-Account A) in the SWIRCA Pooled Trust  

STATUTORY RESOURCE RULES 

Under the Social Security Act (Act), a trust created on or after January 1, 2000, from the assets of an 
individual generally will be considered a resource for SSI purposes to that individual to the extent that the 
trust is revocable or, in the case of an irrevocable trust, to the extent that any payments could be made from 
the trust to or for the benefit of the individual. See 42 U.S.C. § 1382b(e); Program Operations Manual 
System (POMS) SI 01120.201(D). However, an exception to this rule exists for certain trusts that meet the 
criteria of 42 U.S.C. § 1396p(d)(4)(C) (commonly known as pooled trust exception).  

In order to qualify for the pooled trust exception, the trust must contain the assets belonging to a disabled 
individual and satisfy the following conditions:  

• The trust is established and managed by a non-profit association. 

https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120201


 116 

• The trust maintains a separate account for each beneficiary, but pools these accounts for purposes 
of investment and management of funds.  

• Accounts in the trust are established solely for the benefit of the disabled individual. 
• The account is established through the actions of the individual, parent, grandparent, legal 

guardian, or court.  
• To the extent that amounts remaining in the beneficiary’s account upon the death of the 

beneficiary are not retained by the trust, the trust will pay to the State(s) the amount remaining in 
the account up to the total amount of medical assistance paid on behalf of the beneficiary under 
the State Medicaid plan(s).  

See 42 U.S.C. § 1396p(d)(4)(C); POMS SI 01120.203(B)(2).  

Here, even if the Trust were irrevocable, it would be a resource, since funds are to be used for the 
individual’s benefit. TD Art. IV.2. Accordingly, we consider whether the Trust qualifies for the pooled 
trust exception. As discussed below, we do not believe the Trust satisfies all of the requirements of this 
exception. As such, a self-funded sub-account in the Trust would not be excepted from resource counting.  

1. Established and Managed by a Non-Profit Association 

To satisfy the first requirement of the pooled trust exception, the trust must be established and managed by 
a non-profit association. 42 U.S.C. § 1396p(d)(4)(C)(i); POMS SI 01120.203(B)(2)(c). A non-profit 
association may employ the services of a for-profit entity, but the non-profit association must maintain 
ultimate managerial control over the trust. POMS SI 01120.225(D). For example, the non-profit association 
must be responsible for making day-to-day decisions regarding the health and well-being of the 
beneficiaries. Id. Also, a for-profit entity must not be allowed to determine whether to make discretionary 
disbursements from the trust. POMS SI 01120.225(E).  

Here, SWIRCA, a non-profit association, established and manages the SWIRCA Pooled Trust. See TD 
Introduction. The Trust Declaration designates the Trustee as Old National Wealth Management. Notably, 
Old National Wealth Management is a for-profit entity.[9] SWIRCA is charged with preparing and 
providing projected disbursement levels for each sub-account to the Trustee, and shall serve as an advisor 
to the Trustee. TD Art. VII.1. However, the Trust Declaration states that the Trustee may “pay or apply for 
the benefit of each Beneficiary such amounts from the principal or income, or both, of the Trust sub-
account maintained for such Beneficiary, up to the whole thereof, as the Trustee, in its sole discretion may 
from time to time deem necessary or advisable for the satisfaction of that Beneficiary’s Supplemental 
Need.” TD Art. IV.2. It also states that the Trustee, in its sole discretion, or as directed by SWIRCA, may 
make any payment under the trust directly to a beneficiary or any person deemed suitable by the Trustee. 
TD Art. VII.9. Further, it indicates that the Trustee shall have full power and authority in its absolute 
discretion to do all acts and things necessary to accomplish the purposes of the Trust. TD Art. VII.5, 12.[10] 
These provisions could violate the agency policy that the non-profit association must maintain ultimate 
managerial control over the pooled trust. See POMS SI 01120.225(D).  

The Trust Declaration also allows the Trustee to delegate to an agent or agents, any of the fiduciary powers 
expressed directly or by implication in the Trust. TD Art. VII.7. And it allows the Trustee to designate a 
Co-Trustee or Co-Trustees to serve at the Trustee’s pleasure. TD Art. VIII. A Co-Trustee is defined as a 
person or entity selected by the Trustee to assist with the “management, administration, allocation, and or 
disbursement of Trust assets and property.” TD Art. III.6. Thus, it appears that the Trustee could potentially 
delegate core managerial responsibilities to other for-profit entities.  

Accordingly, the Trust does not appear to satisfy the first requirement of 42 U.S.C. § 1396p(d)(4)(C) and 
POMS SI 01120.203(B)(2).  

2. Maintenance of Separate Accounts for Each Trust Beneficiary  
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To satisfy the second requirement of the pooled trust exception, the trust must maintain a separate account 
for each trust beneficiary, although it is acceptable for individual accounts to be pooled for investment and 
management purposes. 42 U.S.C. § 1396p(d)(4)(C)(ii); POMS SI 01120.203(B)(2)(d). The SWIRCA 
Pooled Trust satisfies this requirement, as it maintains a separate sub-account for each beneficiary, but for 
purposes of investments and management of funds, the Trustee pools the Trust sub-accounts. TD Art. 
VII.1. Also, the Trustee, or its authorized agent, maintains records for each Trust sub-account. Id.  

3. Established for the Sole Benefit of the Individual 

To satisfy the third requirement of the pooled trust exception, the trust account must be established for the 
sole benefit of the disabled individual. 42 U.S.C. § 1396p(d)(4)(C)(iii); POMS SI 01120.203(B)(2)(e). A 
trust is considered to be established for the sole benefit of an individual if the trust benefits no one but that 
individual, either at the time the trust is established or at any time for the remainder of the individual’s life. 
POMS SI 01120.201(F)(2).  

Where a trust can be terminated during a beneficiary’s lifetime, the following criteria must be met: (1) the 
State(s) receives all amounts remaining in the trust up to an amount equal to the amount of medical 
assistance paid on behalf of the individual under the State Medicaid plan(s); (2) after payment of allowable 
administrative expenses, all remaining funds are distributed to the trust beneficiary, and (3) the the power 
to terminate is given to someone other than the trust beneficiary. See POMS SI 01120.199(F)(1); see also 
POMS SI 01120.203(B)(2)(e) (the pooled trust exception does not apply if the trust account “allows for 
termination of the trust account prior to the individual’s death and payment of the corpus to another 
individual or entity”). An early termination clause, however, need not meet the forgoing criteria if it solely 
allows for a transfer of the beneficiary’s assets from one section 1917(d)(4)(C) qualifying pooled trust to 
another section 1917(d)(4)(C) qualifying pooled trust. See POMS SI 01120.199(F)(2).  

Here, the Trust Declaration provides that the Trustee may pay or apply for the benefit of each beneficiary 
funds from his or her sub-account to meet his or her supplemental needs. TD Art. IV.2. However, the Trust 
Declaration also states that the Trustee has discretion to defend the Trust from any claim against a Trust 
sub-account to pay for equipment, medication, or services that other organizations or agencies are 
authorized to provide. TD Art. IV.3. It allows for the possibility that the costs and expenses of defending 
the Trust could be apportioned on a pro rata basis to the Trust sub-accounts in the discretion of SWIRCA or 
the Trustee. TD Art. VII.11. Similarly, the Joinder Agreement provides that the Trustee may assess to all 
sub-accounts or to certain sub-accounts assessments for specific costs such as the costs of defending a sub-
account. JA at I.5. Thus, it is not entirely clear whether the Trust Declaration and Joinder Agreement 
contemplate the potential use of a beneficiary’s assets in a sub-account for the benefit of other 
beneficiaries. SWIRCA should clarify this point in order to meet this requirement of the pooled trust 
exception.  

In addition, the Trust Declaration contains several early termination provisions. Article XII.3 provides that, 
if it becomes impossible to fulfill the conditions of the Trust with regard to a particular beneficiary, the 
Trustee may, in its sole discretion, terminate the Trust sub-account and refund all or any portion of the 
property in the Trust sub-account to the grantor,[11] after first reimbursing all States the total amount of 
medical assistance paid on behalf of the beneficiary under every such State Medicaid plan. Under this 
provision, if payment cannot be made to the grantor for any reason, then payment may be made in 
accordance with the Joinder Agreement, and if that cannot be carried out, to SWIRCA to be used for 
charitable purposes. TD Art. XII.2, 3. Under the Joinder Agreement, 50% of the funds remaining in the 
sub-account after payment to the State Medicaid plan(s) would be retained by SWIRCA and the remainder 
would be distributed to designated remaindermen. JA at H.1(a), (c), (d). However, under agency policy, 
after reimbursement to the State(s), the remaining funds may only be distributed to the trust beneficiary. 
See POMS SI 01120.199(F)(1). Thus, the early termination provision in Article XII.3 does not appear to be 
acceptable because it allows for the possibility of other contingent beneficiaries.  

Article XII.1 states that, if the Trustee has reasonable cause to believe that the income or principal in a 
Trust sub-account will become liable for basic maintenance, support, or care of a beneficiary which would 
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otherwise be provided by the local, state or federal government, the Trustee, in its sole discretion, may (a) 
terminate the Trust sub-account and distribute its property according to Article XII.3, or alternatively (b) 
continue to administer the Trust sub-account under separate arrangement with the affected beneficiary or 
his/her guardian. In addition to the problem discussed above, this does not appear to be an acceptable early 
termination provision because the Trustee may exercise discretion to act under alternative (b), and the 
terms of such arrangement are unknown.  

Article XII.4 states that, if it becomes impossible or impracticable to carry out the Trust’s purpose with 
respect to all or substantially all beneficiaries, the Trustee may terminate the Trust and distribute the Trust 
property to all States the total amount of medical assistance paid on behalf of the beneficiary under every 
such State Medicaid plan, then according to Article XII.3. This provision does not appear to be acceptable 
for the same reason as in Article XII.3.  

The Joinder Agreement also provides for early termination of a Trust sub-account upon nonpayment of 
required fees or failure to fund the sub-account. JA at J.5. In such event, the State(s) will first be 
reimbursed up to an amount equal to the total medical assistance paid on behalf of the beneficiary under 
every such State Medicaid Plan based on each State’s proportionate share, and after payment of taxes and 
reasonable administrative fees/expenses, no entity other than the beneficiary shall benefit from the early 
termination of the sub-account. JA at J.5. This language appears to meet the requirement for the pooled 
trust exception. However, we believe that the phrase “no entity other than the Beneficiary shall benefit 
from the early termination” is vague, and therefore recommend that SWIRCA clarify that all remaining 
funds shall be distributed to the beneficiary.  

The Joinder Agreement further states that if the beneficiary’s residence changes from Indiana to another 
state, and the Trustee cannot make appropriate arrangements for distributions that are satisfactory to the 
Trustee, the Trustee can terminate the beneficiary’s sub-account and the property will be distributed 
according to section H.1 of the Joinder Agreement. JA at H.2. Section H.1, in turn, indicates that for a Sub-
account A sub-account: 50% will be retained by the SWIRCA Pooled Trust, up to 50% will be distributed 
to all States up to an amount equal to the total medical assistance paid on behalf of the beneficiary under 
every such State Medicaid Plan based on each State’s proportionate share of the total amount of Medicaid 
benefits paid by all of the States on the beneficiary’s behalf, and any remaining balance will be distributed 
to designated remaindermen in the Joinder Agreement. TD Art. VII.2; JA at H.1(a), (c), (d). This appears to 
be in conflict with the requirements of POMS SI 01120.199(F)(1) regarding early termination.  

4. Established by the Beneficiary, a Parent, Grandparent, Legal Guardian, or a Court 

The fourth requirement of the pooled trust exception requires that the trust account be established through 
the actions of the account beneficiary, his or her parent, grandparent, legal guardian, or a court. 42 U.S.C. § 
1396p(d)(4)(C)(iii); POMS SI 01120.203(B)(2)(f). The SWIRCA Pooled Trust meets this requirement, as 
Sub-account A sub-accounts are established with the beneficiary’s own assets by the beneficiary, or a 
parent, a grandparent, a legal guardian, or the court. TD Art. VII.2.  

5. Reimbursement to the State(s) Upon the Beneficiary’s Death 

To satisfy the fifth requirement of the pooled trust exception, the trust must contain “specific language” that 
provides that upon a beneficiary’s death, to the extent amounts remaining in the beneficiary’s account are 
not retained by the trust, the State(s) are reimbursed equal to the total amount of medical assistance paid on 
behalf of the deceased beneficiary during his or her lifetime. 42 U.S.C. § 1396p(d)(4)(C)(iv); POMS SI 
01120.203(B)(2)(g).  

The Trust includes several provisions concerning termination upon death. First, the Trust Declaration states 
that, upon the death of the beneficiary, the funds remaining in the sub-account shall be distributed in 
accordance with the terms of the Joinder Agreement, which in the case of a Sub-account A sub-account 
“shall be subject to the payback requirements, if any, mandated by 42 U.S.C. 1396[p](d)(4).” TD Art. 
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VII.2. Second, the Joinder Agreement states that, upon the death of the beneficiary, funds that remain in his 
or her trust sub-account (Sub-account A sub-account) will be distributed as follows: 50% will be retained 
by the SWIRCA Pooled Trust, up to 50% will be distributed to all States up to an amount equal to the total 
medical assistance paid on behalf of the beneficiary under every such State Medicaid Plan based on each 
State’s proportionate share of the total amount of Medicaid benefits paid by all of the States on the 
beneficiary’s behalf, and any remaining balance will be distributed to designated remaindermen in the 
Joinder Agreement. TD Art. VII.2; JA at H.1(a), (c), (d). When the Trust Declaration and Joinder 
Agreement are read together, they comply with the Medicaid payback requirement of the pooled trust 
exception. However, the Trust Declaration should remove the reference to “if any” as the payback 
requirement clearly exists under the statute.  

Third, Article XII.2 of the Trust Declaration states that, upon the death of a beneficiary, for whose benefit 
any contribution was made by a grantor and held in the Trust, any amount remaining in the beneficiary’s 
trust sub-account shall be distributed in accordance with the Joinder Agreement, and if the Joinder 
Agreement cannot be carried out, the sub-account shall be distributed free of trust to SWIRCA to be used 
for its charitable purposes. To the extent that the alternative distribution where the Joinder Agreement 
cannot be carried out relates to a Sub-account A sub-account, such does not comply with the pooled trust 
exception, because a Medicaid payback provision is required to the extent that the trust does not retain any 
amount remaining in the beneficiary’s trust sub-account. We recommend that SWIRCA indicate that such 
alternative applies strictly to Sub-Account B sub-accounts.  

REGULAR RESOURCE RULES 

If SWIRCA is able to cure the above defects and qualify for the pooled trust exception, a self-funded sub-
account in the Trust is still subject to the regular resource counting rules. See POMS SI 
01120.203(B)(1)(a). Pursuant to POMS SI 01120.200(D)(1)(a), trust principal is a resource if the 
beneficiary has the legal authority to revoke or terminate the trust and then use the funds to meet his or her 
food or shelter needs, or if the beneficiary can direct use of the trust principal for his or her support and 
maintenance under the terms of the trust. Moreover, if the beneficiary can sell his or her beneficial interest 
in the trust, that interest is a resource. Id.  

We must first determine the revocability of the self-funded sub-accounts in the SWIRCA Pooled Trust. 
Whether a trust can be revoked depends on the terms of the trust and applicable state law—here, Indiana. 
See POMS SI 01120.200(D)(2). The Trust Declaration states that the Trust is irrevocable, except that it 
may be amended from time to time by the governing board of SWIRCA to effectuate the terms and 
purposes of the Trust, but that it does not have the power of amendment to the extent that such amendment 
would make gifts revocable that otherwise are irrevocable under the Trust or Joinder Agreement. TD Art. 
XI. Upon the delivery and acceptance of property by the Trustee, the Trust shall be irrevocable as to the 
grantor of such property. TD Art. VI.1. Because the definition of “grantor” can include the beneficiary,[12] 
the Trust is irrevocable as to the beneficiary. Likewise, the Joinder Agreement states that the grantor 
acknowledges that upon execution of the Joinder Agreement by the grantor, the Trust is irrevocable as to 
the grantor and beneficiary. JA at J.11.  

Notwithstanding these provisions, under Indiana law, when a grantor is the sole beneficiary of a trust, the 
trust is deemed to be revocable even if the trust document states it is irrevocable. See POMS SI 
CHI01120.200(C). The Trust Declaration and Joinder Agreement specify that upon the grantor’s death, a 
Sub-account A sub-account will be distributed as follows: 50% will be retained by the SWIRCA Pooled 
Trust, up to 50% will be distributed to all States up to an amount equal to the total medical assistance paid 
on behalf of the beneficiary under every such State Medicaid Plan based on each State’s proportionate 
share of the total amount of Medicaid benefits paid by all of the States on the beneficiary’s behalf, and any 
remaining balance will be distributed to designated remaindermen in the Joinder Agreement. TD Art. VII.2; 
JA at H.1(a), (c), (d). Accordingly, there is at least one residual beneficiary. As such, a self-funded sub-
account in the Trust is not revocable. See POMS SI CHI01120.200(C), (D).  
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Further, the Trustee, in its sole discretion, or as directed by SWIRCA, may make any payments under the 
Trust directly to a beneficiary, in any form allowed, to any person deemed suitable, or by direct payment of 
a beneficiary’s expenses. TD Art. VII.9. Neither the Trust Declaration nor the Joinder Agreement provide 
for mandatory disbursements to the beneficiary. Additionally, the Joinder Agreement provides that the 
grantor, after funding the sub-account, shall have no further interest in and relinquishes control over the 
contributed assets and all income therefrom. JA at J.11. Thus, the grantor cannot direct the use of the 
account principal for support and maintenance.  

With respect to the grantor’s ability to sell his or her beneficial interest in the Trust, the Trust Declaration 
contains a spendthrift provision which provides that a beneficiary shall not have any right to anticipate, sell, 
assign, mortgage, pledge, or otherwise dispose of or encumber any part of the Trust, nor shall any part of 
the Trust be liable for the beneficiary’s debts or obligations, or be subject to attachment, garnishment, 
execution, creditor’s bills, or other legal or equitable process. TD Art. IV.4.Generally, states that allow 
spendthrift trusts do not allow a grantor to establish a spendthrift trust for his or her own benefit. See 
POMS SI 01120.200(B)(16). This principle is consistent with Indiana law. See Ind. Code § 30–4–3–2(b) 
(“if the settlor is also a beneficiary of the trust, a provision restraining the voluntary or involuntary transfer 
of his beneficial interest will not prevent his creditors from satisfying claims from his interest in the trust 
estate”). Even though the Trust’s spendthrift provision is not valid in Indiana, the grantor’s beneficial 
interest in the account would have no significant market value, since the Trustee cannot be compelled to 
make any distributions from the account. See TD Art. VII.9; Restatement (Third) of Trusts § 60 & cmt. e, f 
(2003).  

Therefore, if SWIRCA can cure the above-discussed defects and satisfy the requirements of the pooled 
trust exception, a self-funded sub-account in the Trust would not constitute a resource under the regular 
resource rules.  

b. Third Party Sub-Account (Sub-Account B) in the SWIRCA Pooled Trust  

In the case of a trust established solely with the assets of a third party, as in the third party sub-accounts in 
the SWIRCA Pooled Trust, the regular resource rules set forth in POMS SI 01120.200 apply to determine 
whether the assets in the trust are a resource. As explained below, these third party sub-accounts—Sub-
account B sub-accounts—would not be a resource under the regular resource rules. See POMS SI 
01120.200(D)(1)(a).  

First, a beneficiary generally does not have the power to terminate a trust. See POMS SI 
01120.200(D)(1)(b). Here, the Trust does not give a beneficiary any right to terminate a third party sub-
account in the Trust. TD Art. VI.1; JA at J.11.  

Second, as discussed above, the Trustee, in its sole discretion, or as directed by SWIRCA, may make any 
payments under the Trust directly to a beneficiary, in any form allowed, to any person deemed suitable, or 
by direct payment of a beneficiary’s expenses. TD Art. VII.9. Neither the Trust Declaration nor the Joinder 
Agreement provide for mandatory disbursements to the beneficiary. Thus, the beneficiary cannot direct the 
use of the sub-account principal for his or her support and maintenance.  

Finally, with respect to the beneficiary’s ability to sell his or her beneficial interest in the Trust, the Trust 
contains a spendthrift provision. TD Art. IV.4. Spendthrift trusts are allowed in Indiana. See Ind. Code § 
30–4–3–2(a) (“The settlor may provide in the terms of the trust that the interest of a beneficiary may not be 
either voluntarily or involuntarily transferred before payment or delivery of the interest to the beneficiary 
by the trustee.”). Thus, a third party sub-account in the Trust should not be considered a resource.  

CONCLUSION 

For the reasons discussed above, we conclude that self-funded sub-accounts in the SWIRCA Pooled Trust 
would not meet all the requirements for an exception to resource counting under 42 U.S.C. § 
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1396p(d)(4)(C). We also conclude that third party sub-accounts in the Trust would not be considered 
resources under the Act.  

-----------------------------------------------------------------------------------------------------------  

PS 01825.026 Minnesota  

C. PS 18-106 Does an early termination clause in a Special Needs Trust meet SSA 
policy requirements for continued eligibility for SSI  

Date: June 28, 2018 

1. Syllabus  

This Regional Chief Counsel (RCC) opinion discusses whether an early termination clause in the J ~ 
Special Needs Trust meets the criteria of POMS SI 01120.199. The opinion also clarifies that the clause in 
question is not a decanting provision, but in fact, it is an early termination clause. Decanting occurs when a 
trustee who has discretionary power to make distributions from a trust (known as the invaded trust) to or 
for the benefit of the beneficiary “pours over” all or part of the trust’s assets into a new trust (known as the 
appointed trust). The RCC concluded that the early termination clause meets the criteria of POMS SI 
01120.199.  

2. Opinion  

QUESTION 

You asked whether an early termination clause in the J~ Special Needs Trust meets SSA policy 
requirements, for purposes of determining J~’s continued eligibility for Supplemental Security Income 
(SSI). For the reasons discussed below, we conclude that the early termination clause meets the criteria of 
POMS SI 01120.199, and thus the Trust may be excepted from the resource counting rules, so long as the 
other requirements of 42 U.S.C. § 1396p(d)(4)(A) are met.  

BACKGROUND 

Born on December XX, 2004, J~ (J~) is currently 13 years old. J~ became entitled to SSI in 2008.  

On July XX, 2014, the U.S. District Court for the District of Minnesota established the J~ Special Needs 
Trust (Trust), pursuant to the settlement of a lawsuit. The Trust Agreement states that the trust was 
established under 42 U.S.C. §§ 1382b(e)(5) and 1396p(d). See Trust Agreement Art. 1.3. One purpose of 
the Trust is to supplement, but not supplant, any benefits for which J~ may be eligible as a result of her 
disability. See id. Art. 1.2.  

In 2018, SSA determined that the Trust was a countable resource, and thus J~ was not entitled to SSI 
payments, beginning December 2015. J~, through her mother, requested reconsideration of that 
determination. Her reconsideration request is currently pending.  

At issue is Article 2.4.3 of the Trust Agreement, which states: 

2.4.3 Distribution to a trust for the sole benefit of J~: Following early termination and payment of expenses 
in paragraphs 2.4.1 [Taxes and Fees] and 2.4.2 [State Medicaid Reimbursement Requirement] above, the 
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trustee shall pay any remaining trust assets to First Capital Surety & Trust Company as trustee of a trust 
established for the sole benefit of J~. The trustee may not distribute the entire corpus outright to J~ until she 
is at least 40 years of age.  

DISCUSSION 

Policy Regarding Special Needs Trusts 

The Trust is subject to the statutory provisions of Section 1613(e) of the Social Security Act for trusts 
established on or after January 1, 2000. See 42 U.S.C. § 1382b(e); POMS SI 01120.201. Under these 
provisions, a trust established with the assets of an individual generally will be considered a resource to the 
extent that the trust is revocable or, in the case of an irrevocable trust, to the extent that any payments could 
be made from the trust to or for the benefit of the individual (or the individual’s spouse). See 42 U.S.C. § 
1382b(e)(3); POMS SI 01120.201D. 

However, there is an exception for certain trusts that are established under 42 U.S.C. § 1396p(d)(4)(A), 
commonly known as the special needs trust exception. See also 42 U.S.C. § 1382b(e)(5); POMS SI 
01120.203. For trusts established before December 13, 2016, this exception applies if the trust: (1) contains 
the assets of an individual who is under age 65 and disabled; (2) is established for the benefit of such 
individual through the actions of a parent, grandparent, legal guardian, or court; and (3) provides that the 
state(s) will receive all amounts remaining in the trust upon the death of the individual up to an amount 
equal to the total medical assistance paid on behalf of the individual under a state(s) Medicaid plan(s). See 
POMS SI 01120.203B.1. A trust that meets the special needs trust exception under 42 U.S.C. § 
1396p(d)(4)(A) must still be evaluated under the regular resource rules in POMS SI 01120.200 to 
determine if it is a countable resource. See id.  

Policy Regarding Early Termination Provisions in Special Needs Trusts 

Generally, early termination provisions allow a trust to terminate before the death of the beneficiary when, 
for example, the beneficiary is no longer disabled or otherwise becomes ineligible for SSI and Medicaid, or 
when the trust fund no longer contains enough assets to justify its continued administration. See POMS SI 
01120.199D. A special needs trust that contains an early termination provision must, in addition to meeting 
the criteria of 42 U.S.C. § 1396p(d)(4)(A), comply with the requirements of POMS SI 01120.199, in order 
to be excepted from the resource counting rules in 42 U.S.C. § 1382b(e). Specifically, all of the following 
criteria must be met:  

Upon early termination, the State(s), as primary assignee, would receive all amounts remaining in the trust 
at the time of termination up to an amount equal to the total amount of medical assistance paid on behalf of 
the individual under the State Medicaid plan(s); and  

Other than payment for those expenses listed in SI 01120.199F.3 and SI 01120.201F.4, no entity other than 
the trust beneficiary may benefit from the early termination (i.e., after reimbursement to the State(s), all 
remaining funds are disbursed to the trust beneficiary); and  

The early termination clause gives the power to terminate to someone other than the trust beneficiary.  

POMS SI 01120.199F.1.  

ANALYSIS 

Here, the Trust Agreement contains an early termination provision. See Trust Agreement Art. 2.4. The 
early termination provision gives the trustee, not J~, the power to terminate the Trust during J~’s lifetime. 
See id. It also contains a proper State Medicaid reimbursement provision. See id. Art. 2.4.2. Thus, the Trust 
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meets the first and third criteria for an acceptable early termination provision under POMS SI 
01120.199F.1.  

The early termination provision further provides that, after reimbursement to State Medicaid and payment 
of taxes and fees,[7] the trustee must place any remaining trust assets in a trust established for the sole 
benefit of J~, and the entire corpus may not be distributed outright to J~ until she is at least 40 years old. 
See Trust Agreement Art. 2.4.3. The critical issue is whether this provision complies with the second 
criterion of POMS SI 01120.199F.1. We conclude that it does.  

Initially, we note that in the submitted materials, it was suggested that Article 2.4.3 of the Trust Agreement 
describes decanting from one trust to another. This raised questions as to whether a decanting provision is 
allowed under applicable State law and whether it meets SSA policy requirements. Based on our review of 
applicable law, and after consulting with the Office of Program Law (OPL), we believe that Article 2.4.3 
appears to contemplate only early termination, and not decanting. As such, it should be evaluated under 
SSA’s early termination rules.  

Decanting occurs when a trustee who has discretionary power to make distributions from a trust to or for 
the benefit of the beneficiary “pours over” all or part of the trust’s assets into a new trust. Minnesota 
authorizes trust decanting by statute. See Minn. Stat. § 502.851 (effective January 1, 2016). Under the 
statute, decanting is a type of special power of appointment where an authorized trustee appoints some or 
all of the trust property in one trust, called an invaded trust, to a new trust, called an appointed trust. See id.  

Here, however, Article 2.4.3 explicitly states that the distribution to the second trust follows early 
termination. In other words, at the point of distribution, the first trust has been terminated and no longer 
exists. This seems inconsistent with decanting, since at the point of the would-be decanting, there would 
exist no first trust from which to decant. And indeed, Minnesota’s decanting statute defines an invaded trust 
as “any existing irrevocable inter vivos or testamentary trust whose principal is appointed.” Minn. Stat. § 
502.851(1)(f) (emphasis added).  

Also, under the Trust Agreement, the trustee may only terminate the Trust during J~’s life time under 
certain circumstances. See Art. 2.4; see also POMS SI 01120.199D. In contrast, decanting is a power which 
an authorized trustee is free to exercise at its discretion. See Minn. Stat. § 502.851(3), (4); see also 
Christopher Hunt, A New Day in Minnesota Trust Law, 72-JUL Bench & B. Minn. 24, 28 (2015). Thus, we 
believe that Article 2.4.3 appears to contemplate only early termination. Accordingly, it should be 
evaluated under SSA’s early termination rules. 

As noted above, Article 2.4.3 provides that “the trustee shall pay any remaining assets to First Capital 
Surety & Trust Company as trustee of a trust established for the sole benefit of J~” and that “[t]he trustee 
may not distribute the entire corpus outright to J~ until she is at least 40 years of age.” The question is 
whether this provision complies with the second requirement in POMS SI 01120.199F.1 that, except for 
allowable administrative expenses, “no entity other than the trust beneficiary may benefit from the early 
termination (i.e., after reimbursement to the State(s), all remaining funds are disbursed to the trust 
beneficiary).” The Trust’s requirement to pay the remaining assets to the second trust and the restriction on 
disbursement directly to J~ arguably are inconsistent with the parenthetical in this POMS provision, which 
might be read to require that all remaining funds be disbursed immediately and directly to the trust 
beneficiary.  

Since this issue involves an interpretation of a national policy, we consulted with OPL.[9] OPL advised that, 
because all remaining trust assets are distributed so as to solely benefit J~ (whether into a trust established 
for her sole benefit or directly to her), the main part and the intention of the second requirement of POMS 
SI 01120.199F.1 are satisfied. Thus, the parenthetical should be read in light of the main part of the POMS 
provision, particularly given that the instruction follows principally from the sole-benefit requirement of 
the special needs trust exception under 42 U.S.C. § 1396p(d)(4)(A). As such, we conclude that Article 2.4.3 
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meets the second requirement of POMS SI 01120.199F.1. Thus, the early termination provision in the Trust 
Agreement complies with SSA’s early termination rules set forth in POMS SI 01120.199.  

CONCLUSION 

We conclude that the early termination clause in J~’s special needs trust meets SSA policy requirements, 
for purposes of SSI eligibility. Thus, the trust may be excepted from the resource counting rules, so long as 
the other requirements of 42 U.S.C. § 1396p(d)(4)(A) are met.  

------------------------------------------------------------------------------------------------------------ 

PS 01825.006 California 

D. PS 18-105 Does the NH’s account in the SMB Special Needs Pooled Trust 
(SMB Trust) meet the criteria for an exception to resource counting for SSI?  

Date: June 28, 2018 

1. Syllabus  

This Regional Chief Counsel (RCC) opinion discusses whether G~’s subaccount in the SMB Special Needs 
Pooled Trust (SMB Trust) meets the criteria for an exception to resource counting under section 
1917(d)(4)(C) of the Social Security Act (Act). The RCC concluded that the Master Trust and Joinder 
Agreement contain an early termination provision that violates the “sole benefit” requirement of the pooled 
trust exception. Additionally, the Joinder contains a problematic Medicaid payback provision that does not 
comply with POMS SI 01120.203.D.8. Therefore, G~’s subaccount in the SMB Trust does not meet the 
pooled trust exception under section 1917(d)(4)(C) of the Act.  

2. Opinion  

QUESTION 

You asked whether G~’s account in the SMB Special Needs Pooled Trust (SMB Trust) meets the criteria 
for an exception to resource counting under section 1917(d)(4)(C) of the Social Security Act (Act).  

SHORT ANSWER 

No. G~’s account in the SMB Trust does not meet the criteria for an exception to resource counting under 
section 1917(d)(4)(C) of the Act. The SMB Trust’s termination clause contains early termination provision 
that violates the “sole benefit” requirement of section 1917(d)(4)(C)(iii). The SMB Trust also contains 
conflicting language pertaining to Medicaid reimbursement, indicating that only the State of California is 
entitled to reimbursement for medical assistance paid after G~ attained the age of fifty-five.  

BACKGROUND 

RELEVANT TRUST PROVISIONS 

SMB Trust – Master Trust Agreement 
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Senior Medi-Benefits, Inc., a California non-profit organization, executed a special needs pooled master 
trust agreement (Master Trust) on May 3, 2007.  

The Master Trust provides that the SMB Trust is established and managed by Senior Medi-Benefits, Inc., 
as the trustee. Master Trust §§ 1.1, 2.1, 2.2. Each sub-account shall become “irrevocable” upon execution 
and approval of the beneficiary’s Joinder and receipt of the trust property. Master Trust § 4.2. The Master 
Trust further provides that the SMB Trust shall maintain a separate sub-account for each beneficiary, 
though the trust may pool the sub-accounts for investment and management purposes. Master Trust § 8.1.  

The Master Trust provides that the trust is established and managed for the beneficiary’s sole benefit. 
Master Trust §§ 2.6-2.7. Subject to the trustee’s “sole and absolute” discretion, the trustee makes all 
distributions and such distributions are intended to be in addition to, not in lieu of, government benefits 
received by the beneficiary. Master Trust §§ 5.1, 5.3. Examples of appropriate distributions include 
“expenditures for travel, companionship, and other expenditures that will improve the quality of a 
Beneficiary’s physical, emotional, psychological, and/or spiritual life”. Master Trust § 5.4f.  

Upon the death of the beneficiary, the Master Trust provides that any amounts remaining in the sub-account 
shall be administered to conform with the requirements of 42 U.S.C. § 1396p and/or related statutes. 
Master Trust § 6.1. Specifically, any amount remaining in the beneficiary’s sub-account upon his death 
shall be distributed to each state based on it’s proportionate share of the total government assistance paid by 
all of the states on the beneficiary’s behalf. Master Trust § 6.2. If there are any amount remaining in the 
beneficiary’s sub-account after the reimbursement to all states, the remaining balance shall be distributed in 
accordance with the beneficiary’s last will, provided that the beneficiary shall not have power to appoint 
such property to the beneficiary, the beneficiary’s estate, the beneficiary’s creditors, or the creditors of the 
beneficiary’s estate. Id. If the beneficiary does not exercise this special power of appointment, the 
unappointed balance of the beneficiary’s sub-account shall continue to be held by the trustee as an asset of 
the trust and any such funds maybe be used by the trustee for the following purposes: (a) for the direct or 
indirect benefit of other beneficiaries; (b) to add disabled persons to the trust as beneficiaries; or (b) to 
provide disabled persons with equipment, medication, or services deemed suitable for such persons by the 
trustees. Id.  

The trustee may, in its sole and absolute discretion, terminate the beneficiary’s account during the lifetime 
of the beneficiary if the trustee has reasonable cause to believe that it is necessary to use the principal 
and/or income in the beneficiary’s sub-account for the beneficiary’s care, which would otherwise be 
provided through government assistance. Master Trust § 7.1. Under such circumstance, the trustee may 
terminate the beneficiary’s sub-account as though that beneficiary had died and distribute the property in 
the sub-account according to the provisions in Article 6. Id.  

Joinder Agreement 

On October 10, 2016, executed a joinder agreement (Joinder), establishing his sub-account in the SMB 
Trust. G~ funded his sub-account with his own assets.[9] 

The introduction of the Joinder provides that the Joinder is irrevocable upon acceptance by the grantor and 
trustee.  

The Joinder provides that if the account terminates prior to the beneficiary’s death, “the California 
Department of Health Services” receives reimbursement for “the total medical expense paid on the 
Beneficiary’s behalf after the Beneficiary attained age of fifty-five (55) or is institutionalized.” Joinder § 
2.01. The Joinder further provides that, upon the death of the beneficiary, the California Department of 
Health Services is “the primary beneficiary” and is entitled to an amount “equal to the total medical 
expenses paid on the Beneficiary’s behalf after the Beneficiary attained the age of fifty-five (55).” Joinder § 
2.02.  
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The Joinder also provides that the trustee “shall be entitled to a $1,500 initial set-up fee and 1% annual fee 
for compensation of administrative services” as well as to “reimbursement for any reasonable costs that 
may normally occur from time to time in the fulfillment of its administrative duties.” Joinder §§ 3.01-3.02.  

ANALYSIS 

Generally, a trust established after January 1, 2000, with the assets of an individual will be a resource 
countable to that individual for purposes of determining SSI eligibility. See Social Security Act §§ 1613(e), 
1917(d); 42 U.S.C. §§ 1382b(e), 1396p(d); POMS SI 01120.201.A. However, a trust established with the 
assets of a disabled individual that is part of a pooled trust may be excepted under certain circumstances. 
Social Security Act §§ 1613(e)(5), 1917(d)(4)(C); 42 U.S.C. §§ 1382b(e)(5), 1396p(d)(4)(C); POMS 
SI 01120.203.B.2. To meet this exception: (1) the trust must be managed by a non-profit association; (2) a 
separate account must be maintained for each beneficiary of the trust; (3) the beneficiary’s account must be 
established for his or her sole benefit by a parent, grandparent, legal guardian, by the beneficiary, or by a 
court; and (4) upon the beneficiary’s death, to the extent that amounts reaminining in the beneficiary’s 
account are not retained by the trust, the trust must pay the State(s) the amount remaining in the account up 
to the total amount of medical assistance paid on behalf of the beneficary under State Medicaid plan(s). 
Social Security Act § 1917(d)(4)(C), 42 U.S.C. § 1396p(d)(4)(C); POMS SI 01120.203.B.2.a.  

Here, G~ established his account in the SMB Trust on October XX, 2016 with his assets. Accordingly, his 
account constitutes a countable resource unless excepted under section 1917(d)(4)(C) of the Act.  

G~’s account appears to satisfy the first two requirements for an exception to resource counting. First, 
Senior Medi-Benefits, Inc., a non-profit organization, established and manages the SMB Trust as the 
trustee. See Master Trust §§ 1.1, 2.1, 2.2. Furthermore, the Master Trust provides that the trustee will 
maintain a separate account for each beneficiary, though the trust may pool the accounts for purposes of 
investment and management of funds. Master Trust § 8.1. As for the final two requirements, we provide the 
following analysis.  

1. The trust sub-account is not for the beneficiary’s sole benefit. 

A trust subaccount will not meet the “sole benefit” requirement of section 1917(d)(4)(C)(iii) of the Act if 
the trustee has power to terminate the trust prior to the beneficiary’s death, unless:  

The early termination clause solely allows for transfer of the beneficiary’s assets from one pooled trust to 
another pooled trust and contains specific language precluding disbursements other than to the secondary 
trust or for allowable administrative expenses, POMS SI 01120.199.F.2; or 

The early termination clause provides that, upon termination of the trust: (1) the State receives all amounts 
remaining in the trust up to an amount equal to the amount of medical assistance paid on behalf of the 
individual, and (2) after payment of allowable administrative expenses and reimbursement to the State, all 
remaining funds are distributed to the beneficiary, and (3) the beneficiary does not have power to terminate 
the trust. POMS SI 01120.199.F.1; see also POMS SI 01120.203.D.5 (the pooled trust exception does not 
apply if the trust account “allows for termination of the trust account prior to the individual's death and 
payment of the corpus to another individual or entity”).  

Here, Article 7 of the Master Trust gives the trustee, not the beneficiary, sole and absolute discretion to 
terminate the trust prior to the beneficiary’s death. In the event of such early termination, section 7.1 
provides that the trustee has an option to treat the sub-account as if the beneficiary had died and distribute 
the sub-account in accordance with the provisions in Article 6 of the Master Trust.  

However, section 6.2 of the Master Trust and section 4.03 of the Joinder allow the beneficiary to distribute 
the remaining funds in his sub-account after reimbursing the state(s) to person(s) other than himself through 
his last will. To the extent that the beneficiary does not effectively exercise his special power of 
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appointment, the foregoing provisions also allow the trustee to use the remaining funds in the beneficiary’s 
sub-account for the benefit of other beneficiaries and disabled persons.  

Accordingly, because section 6.2 of the Master Trust and section 4.03 of the Joinder permit early 
termination of a beneficiary’s sub-account and distribution of the remaining funds to person(s) other than 
the beneficiary, the provisions violate the “sole benefit” requirement of the pooled trust exception.  

You also asked whether section 5.4f of the Master Trust violates the “sole benefit” requirement. In 
particular, this subsection permits the trustee to pay for travel, companionship, and other expenditures that 
will improve the beneficiary’s quality of life. Agency policy specifically allows payments for companion 
services. See POMS SI 01120.201.F.3.a. Accordingly, such payments do not violate the “sole benefit” 
requirement of section 1917(d)(4)(C)(iii) of the Act.  

In addition, you asked whether Article 3 of the Joinder violates the “sole benefit” requirement. Article 3 
entitles the trustee to a $1,500 initial set-up fee and 1% annual fee as well as reimbursement for any 
reasonable administrative expenses. Again, agency policy makes an exception to the “sole benefit” rule for 
administrative expenses associated with investment, legal, or other services rendered on behalf of the 
beneficiary as long as the compensation is reasonable.See POMS SI 01120.201.F.4. The administrative fees 
set out in Article 3 do not appear unreasonable.  

In sum, although section 5.4f of the Master Trust and Article 3 of the Joinder do not violate the “sole 
benefit” requirement, the foregoing early termination provisions violate the “sole benefit” requirement of 
section 1917(d)(4)(C)(iii) of the Act. Therefore, G~’s sub-account in the SMB Trust does not meet section 
1917(d)(4)(C)(iii) of the Act.  

2. The Joinder does not contain an acceptable Medicaid reimbursement provision. 

To satisfy the pooled trust exception, a trust must ensure that upon a beneficiary’s death, to the extent the 
trust does not retain amounts remaining in the beneficiary’s account, the State(s) are reimbursed from “such 
remaining amounts in the account” equal to the total amount of medical assistance paid on behalf of the 
deceased beneficiary during his or her lifetime. Social Security Act §§ 1917(d)(4)(C)(iv), 42 U.S.C. § 
1917(d)(4)(c)(iv); POMS SI 01120.203.D.8. The State(s) must be listed as the first payee(s) and have 
priority over payment of other debts and administrative expenses. Id. The trust must provide payback for 
any State(s) that provided medical assistance under the State Medicaid plan(s) and not be limited to any 
particular State(s). Id. 

The Master Trust provides that upon the beneficiary’s death, any amount remaining in the beneficiary’s 
sub-account shall be distributed to each state’s proportionate share of the total government assistance[10] 
paid by all of the states on the beneficiary’s behalf. Master Trust § 6.2. Although the Master Trust does not 
specifically list the states as the first payees, the language of the section 6.2 indicate that the states will be 
the first payees as the second half of section 6.2 provides that the trustee cannot distribute the remaining 
property in the beneficiary’s sub-account until after the states have been reimbursed. Id. (“Any remaining 
property shall be distributed pursuant to such one or more persons or entities as the Beneficiary shall direct 
in the Beneficiary’s last will”.).  

The Joinder, however, provides that the California Department of Health Services is “the primary 
beneficiary” upon the beneficiary’s death and is entitled to an amount “equal to the total medical expenses 
paid on the Beneficiary’s behalf after the Beneficiary attained the age of fifty-five (55).” Joinder § 2.02.[11] 
The Joinder impermissibly limits the reimbursement to “the California Department of Health Services” and 
to the period after the beneficiary attained the age of fifty-five. Accordingly, the Joinder does not contain 
an acceptable Medicaid reimbursement language, compliant with POMS SI 01120.203.D.8.  

CONCLUSION 
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G~’s sub-account in the SMB Trust does not meet the requirements for an exception to resource counting 
under section 1917(d)(4)(C) of the Act. Specifically, although section 5.4f of the Master Trust and Article 3 
of the Joinder do not violate the “sole benefit” requirement, section 6.2 of the Master Trust improperly 
permits early termination of the beneficiary’s sub-account with distribution of the trust property to someone 
other than the beneficiary. Moreover, section 2.02 of the Joinder improperly limits reimbursement to the 
State of California and to the period after the beneficiary attained the age of fifty-five.  

--------------------------------------------------------------------------------------------------------------------------------- 

PS 01825.039 Ohio 
C. CPM 20-047 The Community Fund Management Foundation Pooled Medicaid 
Payback Trust  

May 1, 2020 

1. Syllabus  

In this opinion, the Regional Chief Counsel (RCC) examines the the Community Fund Management 
Foundation Pooled Medicaid Payback Trust to determine if it meets the requirements to be excepted as a 
pooled trust under 42 U.S.C. § 1396p(d)(4)(C). The RCC concludes that the trust does not meet the pooled 
trust exception due to its failure to ccomply with the sole benefit requirement. Because this trust was 
previously determined to be excepted from resource counting under the pooled trust exception, the 90-day 
amendment period may apply.  

2. Opinion  

QUESTION 

You asked whether the Twelfth Restatement of the Community Fund Management Foundation Pooled 
Medicaid Payback Trust is in compliance with the procedures governing the Agency’s trust policy.  

SHORT ANSWER 

We conclude that the Trust does not meet the pooled trust exception for self-settled trusts under 42 U.S.C. § 
1396p(d)(4)(C). Specifically, sub-accounts are not established for the sole benefit of each beneficiary 
because (1) the Trust allows for the payment of certain services on a pro-rata basis from all sub-accounts, 
and (2) the Trust includes an early termination provision that does not comply with SSA policy. As such, a 
self-settled sub-account in the Trust established on or after January 1, 2000, would be considered a 
resource. However, a third-party sub-account in the Trust would not constitute a resource under the 
Agency’s regular resource rules. In the case of a comingled sub-account, the portion of the sub-account 
attributable to the assets of the beneficiary would be considered a resource, whereas the portion attributable 
to the assets of a third party would not be considered a resource. Because the Trust was previously 
determined to be excepted from resource counting under the pooled trust exception, the Trust may be given 
a 90-day amendment period before a self-settled sub-account is counted as a resource.  

BACKGROUND 

Community Fund Management Foundation (CFMF) states that it is a nonprofit, tax-exempt foundation 
established in 1993 to administer trusts for disabled Ohio residents. See Community Fund Management 
Foundation, https://cfmf.org (last visited Apr. 16, 2020). On June 17, 1996, CFMF established the 
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Community Fund Management Foundation Pooled Medicaid Payback Trust (Trust), retaining the role of 
Trust Advisor. See Twelfth Restatement of The Community Fund Management Foundation Pooled 
Medicaid Payback Trust Agreement (Trust Agreement or TA) Introduction. The Trust has been restated 
multiple times since it was established, most recently in October 2019. See id. ; see also CFMF, All Forms , 
https://cfmf.org/all-forms/ (last visited Mar. 9, 2020). Your office submitted the Trust Agreement, as well 
as a Joinder Agreement and Application for Admission to Establish Pooled Medicaid Payback Trust Sub-
Account (Joinder Agreement or JA), for our review.  

The Trust is intended to be administered as a pooled trust pursuant to 42 U.S.C. §§ 1382b(e), 
1396p(d)(4)(C); Ohio Rev. Code § 5163.21(F)(3)(a); the Omnibus Budget Reconciliation Act of 1993, Pub. 
L. No. 103–66, 107 Stat. 312 (1993); and 12 C.F.R. § 9.18(c)(4). TA § I.A; JA at 1. Specifically, the 
purpose of the Trust is to “provide for the beneficiary’s supplemental needs in addition to, and not in lieu 
of, the benefits such beneficiary otherwise receives” from any governmental, public, or private agency. TA 
§ III.B.  

As noted above, CFMF serves as Trust Advisor of all Trust sub-accounts. TA Introduction, Art. IX. The 
powers of the Trust Advisor are listed in Article IX of the Trust Agreement, including the power to direct 
the Trustee to issue distributions from principal or income for the benefit of any beneficiary. TA § IX.A.ii. 
The Trust Advisor may also resign and appoint a successor nonprofit trust advisor or request a court to do 
so. TA § IX.C.  

The Huntington National Bank is the current Trustee. TA Introduction. The powers of the Trustee are listed 
in Article VI of the Trust Agreement. The Trustee may resign after sending written notice to the Trust 
Advisor. TA § VIII.A. The Trust Advisor also has authority to remove the Trustee and appoint a successor 
trustee. TA §§ VIII.B, IX.A.i. The successor trustee must be a corporate trustee. TA § VIII.E.  

A Trust sub-account is created when a “disabled person” (as defined by 42 U.S.C. § 1382c(a)(3)), or his or 
her parent, grandparent, legal guardian, or a court acting on behalf of the disabled person submits a Joinder 
Agreement to the Trust Advisor. TA § I.B; JA at 1; see also TA § XIII.B (defining such a person or entity 
as a “Grantor”). If approved, the Joinder Agreement becomes part of the Trust Agreement and is 
incorporated therein, with the sub-account receiving an individualized agreement number. TA §§ I.C, I.D. 
The Joinder Agreement is irrevocable. TA § XII.B; JA at 6.  

Once a Trust sub-account is created, the Trustee maintains separate sub-accounts for each beneficiary, but 
pools the sub-accounts for purposes of investment and management of funds. TA §§ II.A, II.B; JA at 6. The 
Trustee may accept or reject for any reason interest in any property attempted to be transferred to the Trust 
by a grantor or any other party. TA § II.C.  

Under the Trust Agreement, the Trustee will distribute the principal and income of each sub-account, at the 
sole discretion of the Trust Advisor, for the benefit of the beneficiary during his or her lifetime or until the 
sub-account is terminated, whichever occurs sooner. TA §§ III.A, III.D, III.H; JA at 4. A “Designated 
Advocate” makes requests for distributions on behalf of the beneficiary by submitting a distribution request 
form to the Trust Advisor. TA § III.C; JA at 3; see also https://cfmf.org/files/2018/10/2018-DR-w-
fields.pdf (distribution request form). The Trust Advisor has the sole authority to approve or deny the 
requested distribution. TA §§ III.C, IX.A.ii.  

The Trust states that the no part of the principal or income of a sub-account is to be considered available to 
the beneficiary, and the beneficiary does not have any vested property interest in the Trust. TA §§ III.E, 
X.D [p. 13][12] ; JA at 1. The Trust Agreement also contains spendthrift provisions which state that no 
interest in any sub-account shall be anticipated, encumbered, assigned, or “subject to a beneficiary’s 
liabilities or creditor claims.” TA §§ X.E, X.D [p. 13].  

The Trust Agreement contains a defense clause pertaining to any challenge of the Trust Advisor’s denial of 
a distribution request from a sub-account that results in court or administrative litigation. TA § III.G. In that 
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case, the Trust Advisor will generally defend its decision in such action or other challenge of any nature, at 
the expense of the sub-account at issue. TA § III.G.  

The Trust Advisor may employ any individual, corporation, or organization that will provide necessary 
advice for any reason it deems necessary. TA §§ VI.N, IX.F. The Trust Advisor has sole discretion to 
charge for such services on a pro-rata basis to all sub-accounts or from one or more specific sub-accounts. 
TA §§ VI.N, IX.F. Similarly, the Trustee may employ agents, accountants, investment counsels, attorneys, 
and others who the Trustee determines are necessary to fulfill the Trustee’s duties in administering the 
Trust. TA § VI.J.  

The Trust Agreement contains two early termination provisions. First, if there is reasonable cause to 
believe that the principal or income of a sub-account will become liable for the beneficiary’s maintenance, 
support, or care, the Trust Advisor may direct the Trustee to either:  

1. Terminate the sub-account, pay to the state(s) all remaining amounts up to an amount equal to the total 
amount of medical assistance paid on behalf of the beneficiary under the state Medicaid plan(s), and 
distribute all remaining funds to the beneficiary; or  

2. Transfer the assets remaining in the sub-account to another pooled Medicaid payback trust as further 
established for the beneficiary under 42 U.S.C. § 1396p(d)(4)(C).  

TA §§ III.I, VI.M. Second, if a sub-account is counted as a resource, the Trustee will terminate the sub-
account and administer and distribute the funds in the sub-account according to the provisions for 
termination upon death. TA § III.F.  

Each sub-account will terminate upon the beneficiary’s death. TA Art. IV; JA at 5. The Trust Agreement 
provides that, to the extent the funds are not retained by the Trust, the Trustee, at the direction of the Trust 
Advisor, will first pay from the sub-account attorney fees and other properly allowable costs incurred in 
administering and wrapping up the sub-account, as well as any taxes due to the death of the beneficiary. TA 
§ IV.B. Next, the state(s) will receive all remaining amounts up to the total amount of medical assistance 
paid on behalf of the beneficiary under the state Medicaid plan(s). Id. Finally, any remaining balance will 
be distributed to the individuals or entities identified in the Joinder Agreement as “remainder distributees.” 
TA § IV.B; see also TA § XIII.F (definition of remainder distributee). Under the Joinder Agreement, the 
beneficiary may choose between two options for distribution upon his or her death: (1) allow the Trust to 
retain all funds; or (2) reimburse the state(s) for medical assistance paid on behalf of the beneficiary, and 
distribute any remaining funds to any individuals or entities listed as remainder distributees. JA at 5. If the 
remainder distributees do not survive the beneficiary or are not in existence, the remaining funds are 
retained by the Trust. Id.  

The trust is governed by Ohio law. TA §§ X.A, X.F [p. 13]. 

DISCUSSION 

The Trust is generally intended to establish sub-accounts funded with the beneficiary’s own money. See 
CFMF, Types of Trusts , https://cfmf.org/types-of-trust/ (last visited March 24, 2020). However, the Trust 
Agreement also allows the Trustee to accept property that is transferred by any party . See TA § II.C. T he 
Joinder Agreement also anticipates that funds may be contributed to the trust account that are not owned by 
or available to the beneficiary. JA at 10. Consequently, we believe that three possible types of sub-accounts 
may exist within the Trust: (1) a sub-account that is funded solely by assets belonging to the beneficiary 
(i.e. , a self-settled sub-account); (2) a sub-account that is funded solely by third-party assets; and (3) a 
comingled sub-account containing assets from both the beneficiary and third parties. The following 
discussion addresses each type separately.  

I.  Self-Settled Sub-Account 
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A, Statutory Resource Rules 

Under the Social Security Act (Act), a trust created on or after January 1, 2000, from the assets of an 
individual generally will be considered a resource for SSI purposes to that individual to the extent that the 
trust is revocable or, in the case of an irrevocable trust, to the extent that any payments could be made from 
the trust to or for the benefit of the individual.[13] See 42 U.S.C. § 1382b(e); POMS SI 01120.201D. 
However, an exception to this rule exists for certain trusts that meet the criteria of 42 U.S.C. § 
1396p(d)(4)(C), commonly known as the pooled trust exception.  

In order to qualify for the pooled trust exception, the trust must contain assets belonging to a disabled 
individual and satisfy the following conditions:  

1. The trust is established and managed by a nonprofit association; 
2. The trust maintains a separate account for each beneficiary, but pools the assets for purposes of 

investment and management;  
3. Accounts in the trust are established solely for the benefit of the disabled individual; 
4. The account is established through the actions of the individual, a parent, a grandparent, a legal 

guardian, or a court; and  
5. The trust provides that, to the extent that any amounts remaining in the beneficiary’s account upon the 

death of the beneficiary are not retained by the trust, the trust will pay to the state(s) from the account 
an amount equal to the total amount of medical assistance paid on behalf of the beneficiary under the 
state Medicaid plan(s).  

See 42 U.S.C. § 1396p(d)(4)(C); POMS SI 01120.203D. 

Here, a Trust sub-account is intended to be irrevocable. TA § XII.B; JA at 6. However, a self-settled sub-
account would be a resource under the statutory provisions, since payments could be made from the sub-
account for the individual’s benefit. TA Art. III; JA at 4. Accordingly, we consider whether the Trust 
qualifies for the pooled trust exception.  

The Agency previously determined in 2003 that this Trust did not meet the pooled trust exception. See 
POMS PS 10825.039 (PS 04-003). However, the Trust has been amended since that time, and we were 
advised that as of March 2015, it was found to be in compliance with SSA’s trust policy. Although we do 
not have a copy of the 2015 iteration of the Trust, it appears that the restatement of the Trust in 2019 was 
for the purpose of entering into an agreement with a new corporate trustee, rather than changing any 
substantive provisions of the Trust. See https://cfmf.org/files/2019/08/2019-08-19-Attorney-
Announcement-final.pdf (notice to attorneys announcing change in trust in 2019); TA Introduction. 
Nevertheless, we do not believe that the Trust Agreement restated in October 2019 and accompanying 
Joinder Agreement meet the pooled trust exception. In particular, as we explain below, it does not appear 
that the Trust sub-accounts are established solely for the benefit of the disabled individual.  

However, since the Trust was previously determined to be excepted from resource counting under the 
pooled trust exception, it appears that CFMF may be given an opportunity to amend the Trust to conform 
with SSA’s policy requirements within 90 days from when the beneficiary is informed of the problematic 
language in the Trust. See POMS SI 01120.199A.2, SI 01120.201K.2. During this time, the beneficiary’s 
sub-account would not be counted as a resource. See POMS SI 01120.199A.2, SI 01120.201K.2. 

1. Established and Managed by a Nonprofit Association 

To satisfy the first requirement of the pooled trust exception, the trust must be established and managed by 
a nonprofit association. 42 U.S.C. § 1396p(d)(4)(C)(i); POMS SI 01120.203D.3. A nonprofit association 
may employ the services of a for-profit entity, but the nonprofit association must maintain ultimate 
managerial control over the trust. POMS SI 01120.225D. For example, the nonprofit association must be 
responsible for determining the amount of the trust corpus to invest, removing or replacing the trustee, and 
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making day-to-day decisions regarding the health and well-being of the beneficiaries. Id. Also, a for-profit 
entity must not be allowed to determine whether to make discretionary disbursements from the trust. POMS 
SI 01120.225E. 

Here, CFMF, a nonprofit association, established and manages the Trust as the Trust Advisor of all sub-
accounts created within the Trust. TA Introduction, Art. IX; Community Fund Management Foundation, 
https://cfmf.org. If the Trust Advisor resigns, either it or a court may appoint a successor nonprofit trust 
advisor so that at all times there is an acting nonprofit trust advisor. TA § IX.C. These provisions comport 
with the first requirement of the pooled trust exception.  

The Trust has named a for-profit entity—The Huntington Bank—as the Trustee. TA Introduction, § VIII.E 
(successor trustee must be a corporate trustee). The Trustee holds important powers, but the Trust 
Agreement makes clear that the Trustee only performs key managerial functions at the direction of the 
Trust Advisor. See, e.g. , TA §§ III.A, III.D, III.H, III.I, IV.B. In addition, the Trust Advisor has authority 
to remove the Trustee and appoint a successor trustee. TA §§ VIII.B, IX.A.i. As such, it appears that the 
Trustee is subordinate to the Trust Advisor, and thus CFMF maintains sufficient control over the 
management of the Trust, in accordance with POMS SI 01120.225.  

The Trust Agreement also allows the Trust Advisor, in its sole, absolute, and uncontrolled discretion, to 
employ any individual, corporation, or organization that will provide necessary advice for any reason it 
deems necessary. TA §§ VI.N, IX.F. Although the language of these provisions is somewhat confusing, it 
appears that the role of such employees is limited to providing advice to the Trust Advisor, and that they do 
not actually make any decisions or take action with respect to the Trust. TA §§ VI.N, IX.F.[14] Thus, in the 
event that the Trust Advisor employs a for-profit entity, we believe the Trust complies with Agency policy 
regarding the management of pooled trusts. POMS SI 01120.225.[15] 

Accordingly, the Trust appears to satisfy the first requirement of 42 U.S.C. § 1396p(d)(4)(C) and POMS SI 
01120.203D. 

2. Maintenance of Separate Accounts for Each Trust Beneficiary 

To satisfy the second requirement of the pooled trust exception, the trust must maintain a separate account 
for each trust beneficiary, although it is acceptable to pool the funds in the individual accounts for 
investment and management purposes. 42 U.S.C. § 1396p(d)(4)(C)(ii); POMS SI 01120.203D.4. In 
addition, the trust must be able to provide an individual accounting for each individual. POMS SI 
01120.203D.4. 

The Trust satisfies this requirement, as it maintains a separate sub-account for each beneficiary, but for 
purposes of investments and management of funds, the Trustee pools the sub-accounts. TA §§ I.D, II.B; JA 
at 6. The Trustee also maintains records for each sub-account. TA § II.B.  

3. Established for the Sole Benefit of the Individual 

To satisfy the third requirement of the pooled trust exception, the trust account must be established for the 
sole benefit of the disabled individual. 42 U.S.C. § 1396p(d)(4)(C)(iii); POMS SI 01120.203D.5. A trust is 
considered to be established for the sole benefit of an individual if the trust benefits no one but that 
individual, either at the time the trust is established or at any time for the remainder of the individual’s life. 
POMS SI 01120.201F.1. Conversely, a trust account is not established for the sole benefit of the disabled 
individual if it: (1) provides a benefit to any other individual or entity during the disabled individual’s 
lifetime; or (2) allows for termination of the trust account prior to the individual’s death and payment of the 
corpus to another individual or entity. POMS SI 01120.203D.5. 

Benefit to Another Individual or Entity During the Disabled Individual’s Lifetime 
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Here, the Trust Agreement contains a defense clause describing the Trust Advisor’s defense against any 
challenge to its denial of a distribution request from a sub-account, either in court or before an 
administrative agency. TA § III.G. This clause states that the cost of such defense shall be “at the expense 
of the Sub-Account,” and that if the projected cost exceeds the amount held in the sub-account, the Trust 
Advisor may elect to pay the cost or take no further defensive action. Id. Since this provision does not 
appear to contemplate the use of a beneficiary’s assets for the benefit of another beneficiary, we believe it 
satisfies the sole benefit requirement.  

In addition, the Trust Agreement states that the Trust Advisor may employ an individual, corporation, or 
organization to provide advice, as discussed above, and compensate them for their services. TA §§ VI.N, 
IX.F. Specifically, the Trust Advisor has sole, absolute, and uncontrolled discretion as to whether to pay for 
such services on a pro-rata basis from all sub-accounts or only from one or more specific sub-accounts. TA 
§§ VI.N, IX.F. The Trust Agreement does not set forth any factors or criteria the Trust Advisor would use 
in determining how to apportion such costs. This is problematic because it could allow the Trust Advisor to 
use the assets from a beneficiary’s sub-account to pay for advice that only affects other beneficiaries. Thus, 
as written, this is inconsistent with Agency policy that accounts must be established for the sole benefit of 
the disabled individual. Accordingly, the relevant provisions should be modified or clarified in order for the 
Trust to meet the sole benefit requirement.  

Termination of the Trust Account Prior to the Individual’s Death and Payment of the Corpus to Another 
Individual or Entity 

As noted above, the Trust Agreement contains two different early termination provisions. The POMS states 
that an early termination clause is acceptable only if all of the following criteria are met: (1) the state(s) 
receives all amounts remaining in the trust up to an amount equal to the amount of medical assistance paid 
on behalf of the individual under the state Medicaid plan(s); (2) after payment of allowable administrative 
expenses,[16] all remaining funds are distributed to the trust beneficiary; and (3) the power to terminate is 
given to someone other than the trust beneficiary. See POMS SI 01120.199F.1. However, an early 
termination clause that solely allows for a transfer of the beneficiary’s assets from one 42 U.S.C. § 
1396p(d)(4)(C) pooled trust to another 42 U.S.C. § 1396p(d)(4)(C) pooled trust complies with SSA’s rules 
governing pooled trusts. See POMS SI 01120.199F.2. In that case, the early termination clause must 
contain specific limiting language that precludes the early termination from resulting in disbursements 
other than to the secondary 42 U.S.C. § 1396p(d)(4)(C) trust or to pay for allowable administrative 
expenses listed in POMS SI 01120.199F.3 and SI 01120.201F.4. See id.  

Here, the first early termination provision appears to comply with SSA’s policy regarding early 
termination. Under this provision, if there is reasonable cause to believe that a sub-account will become 
liable for the beneficiary’s maintenance, support, or care, the Trust Advisor may direct the Trustee to 
either:  

1. Terminate the sub-account, pay to the state(s) all remaining amounts up to an amount equal to the total 
amount of medical assistance paid on behalf of the beneficiary under the state Medicaid plan(s), and 
distribute all remaining funds to the beneficiary; or  

2. Transfer the assets remaining in the sub-account to another pooled Medicaid payback trust as further 
established for the beneficiary under 42 U.S.C. § 1396p(d)(4)(C).  

TA §§ III.I, VI.M. With respect to the first option, the Trust does not give the beneficiary the power to 
terminate his or her sub-account. Thus, the requirements of POMS SI 01120.199F.1 are met. As for the 
second option, no disbursements may be made other than to the secondary 42 U.S.C. § 1396p(d)(4)(C) 
trust, or as payment of reasonable fees and administrative expenses, including payment of any taxes due to 
the state(s) or Federal government associated with the termination of the sub-account. TA § VI.M. This 
meets the requirements of POMS SI 01120.199F.2. 
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However, the second termination provision does not appear to be in compliance with SSA policy. This 
provision states that if a sub-account is counted as a resource, the Trustee will terminate the sub-account 
and administer and distribute the funds in the sub-account according to the provisions for termination upon 
death. TA § III.F. The termination upon death provisions, in turn, allow the beneficiary to choose between 
two options for distribution: (1) allow the Trust to retain all funds; or (2) pay allowable administrative 
expenses and reimburse the state(s) for medical assistance paid on behalf of the beneficiary, then distribute 
any remaining funds to any individuals or entities listed as remainder distributees. TA § IV.B; JA at 5. If 
the remainder distributees do not survive the beneficiary or are not in existence, the remaining funds are 
retained by the Trust. JA at 5. Thus, the second early termination provision appears to violate POMS SI 
01120.199F.1 because it allows payment of the corpus to another individual or entity (i.e., remainder 
distributees or the Trust), and in some cases it would not require Medicaid payback.  

Accordingly, the Trust does not meet the third requirement of 42 U.S.C. § 1396p(d)(4)(C) and POMS SI 
01120.203D. 

4. Established Through the Actions of the Beneficiary, a Parent, Grandparent, Legal Guardian, or a 
Court 

The fourth requirement of the pooled trust exception requires that the trust account be established through 
the actions of the account beneficiary or the beneficiary’s parent, grandparent, legal guardian, or a court. 42 
U.S.C. § 1396p(d)(4)(C)(iii); POMS SI 01120.203D.6. Here, the Trust Agreement provides that a disabled 
individual, or that individual’s parent, grandparent, or legal guardian, or a court acting on behalf of that 
individual may establish a Trust sub-account by submitting a completed Joinder Agreement. TA § I.B; JA 
at 1. The Trust Agreement also defines a grantor as “the person or entity who established and executed the 
Joinder Agreement,” and explains that “the grantor is required to be the individual who is disabled as 
defined by 42 U.S.C. §1382c(a)(3), or that individual’s parent, grandparent, or legal guardian, or a court 
acting on behalf of that individual.” TA § XIII.B. Thus, the Trust satisfies this requirement.  

5. Reimbursement to the State(s) Upon the Beneficiary’s Death 

To satisfy the fifth requirement of the pooled trust exception, the trust must contain “specific language” that 
provides that upon a beneficiary’s death, to the extent amounts remaining in the beneficiary’s account are 
not retained by the trust, the trust will pay to the state(s) an amount equal to the total amount of medical 
assistance paid on behalf of the beneficiary under the state Medicaid plan(s). 42 U.S.C. § 
1396p(d)(4)(C)(iv); POMS SI 01120.203D.8. This is known as the Medicaid payback requirement of the 
pooled trust exception.  

Here, the Trust Agreement provides that, following the death of the disabled individual, to the extent the 
funds in his or her sub-account are not retained by the Trust, attorney fees and other allowable costs and 
taxes due from the Trust because of the death of the beneficiary may be paid. See TA § IV.B.i-ii. Such 
administrative expenses are allowed under POMS SI 01120.203E.1. Next, the state(s) will receive all 
amounts remaining in the sub-account, up to the total amount of medical assistance paid on behalf of the 
beneficiary under the state Medicaid plan(s). TA § IV.B.iii. The Joinder Agreement also contains the 
required Medicaid payback language. JA at 5. Accordingly, the Trust satisfies the fifth requirement of 42 
U.S.C. § 1396p(d)(4)(C) and POMS SI 01120.203D. 

In sum, we believe that a self-settled sub-account in the Trust established on or after January 1, 2000, 
would be considered a resource for SSI purposes because the Trust does not meet the third requirement of 
the pooled trust exception.  

B. Regular Resource Rules 

 If CFMF is able to cure the above defects and qualify for the pooled trust exception, a self-funded sub-
account in the Trust established on or after January 1, 2000, must still be evaluated under the regular 
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resource rules in POMS SI 01120.200 to determine if it is countable resource.[17] See POMS SI 
01120.200A.1, SI 01120.203D.1. Pursuant to POMS SI 01120.200D.1.a, trust principal is a resource if: (1) 
the beneficiary has the legal authority to revoke or terminate the trust and then use the funds to meet his or 
her food or shelter needs, or (2) the beneficiary can direct the use of the trust principal for his or her support 
and maintenance under the terms of the trust. In addition, if the beneficiary can sell his or her beneficial 
interest in the trust, that interest is a resource. Id. 

First, we determine whether a self-settled sub-account in the Trust can be revoked. This depends on the 
terms of the trust and applicable state law—here, Ohio. See POMS SI 01120.200D.2. Both the Trust 
Agreement and Joinder Agreement state that the Joinder Agreement is irrevocable. TA § XII.B; JA at 6. 
We note that, as a general principle of trust law, when a grantor is also the sole beneficiary of a trust, the 
trust is revocable even if the trust document states that the trust is irrevocable. See Restatement (Third) of 
Trusts § 65 Reporter’s Notes (2003); see also POMS SI 01120.200D.3, SI CHI01120.200C. However, 
under Ohio law, if a trust described in 42 U.S.C. § 1396p(d)(4) explicitly states that it is irrevocable, then 
the trust should be considered irrevocable even if the grantor is the sole beneficiary. See Ohio Rev. Code § 
5804.18; see also POMS SI CHI01120.200D.5. Here, the Trust is intended to be administered pursuant to 
42 U.S.C. § 1396p(d)(4)(C), and it explicitly states that it is irrevocable. TA §§ I.A.i, XII.B; JA at 6. Thus, 
a Trust sub-account would be considered irrevocable.  

Nor can the beneficiary direct the use of the Trust principal for his or her support or maintenance. The 
Trust Agreement provides that the distributions are made by the Trustee at the sole direction, and in the 
sole discretion, of the Trust Advisor. TA §§ III.A-III.D; JA at 4-5. Neither the Trust Agreement nor the 
Joinder Agreement provides for mandatory disbursements to the beneficiary. Moreover, the beneficiary 
does not have any vested property interest in the Trust, and no part of the sub-account assets is available to 
the beneficiary. TA §§ III.E, X.D [p. 13]; JA at 1.  

With respect to the beneficiary’s ability to sell his or her beneficial interest in a self-settled sub-account, the 
Trust Agreement contains spendthrift provisions which provide that no interest in any sub-account shall be 
anticipated, encumbered, assigned, or “subject to a beneficiary’s liabilities or creditor claims.” TA §§ X.E, 
X.D [p. 13]. Ohio generally recognizes the validity of spendthrift clauses in trusts. Ohio Rev. Code § 
5805.01. However, under Ohio law, even if an irrevocable trust contains a spendthrift provision, “a creditor 
or assignee of the settlor may reach the maximum amount that can be distributed to or for the settlor’s 
benefit.” Ohio Rev. Code § 5805.06(A)(2). That said, the Office of the General Counsel has previously 
determined that this provision is best read to apply only to assignees who are creditors of secured interests 
in the property, rather than to purchasers for value. [18] See POMS PS 01825.039 (PS 09-104) (six-state 
legal opinion on spendthrift clauses). We believe that Ohio would likely follow the Restatement (Third) of 
Trusts, which provides that in the case of a self-settled discretionary trust, this rule generally applies only to 
the settlor-beneficiary’s creditors and not to transferees (i.e. , purchasers). See Restatement (Third) of 
Trusts § 60, cmt. f; Ohio Rev. Code § 5801.05 (common law of trusts continues to apply in Ohio). 
Therefore , the spendthrift provisions should be considered valid and effective to prevent settlor-
beneficiaries from selling their beneficial interests in the Trust.  

In sum, if CFMF can cure the above-discussed defects and satisfy all of the requirements of the pooled trust 
exception, a self-settled sub-account in the Trust would not be a resource under the regular resource rules.  

II. Third-Party Sub-Account 

As noted above, it appears that the Trust permits third parties to fund or contribute their assets to a Trust 
sub-account. TA § II.C; JA at 10. In the case of a sub-account established solely with the assets of a third 
party, the regular resource rules set forth in POMS SI 01120.200 apply to determine whether the assets in 
the sub-account are a resource.  

Here, a third-party sub-account would not be a resource under the regular resource rules. First, the Trust 
does not give the beneficiary the power to terminate his or her sub-account. See POMS SI 
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01120.200D.1.b.2 (beneficiary generally does not have power to terminate a trust). Rather, that power lies 
with the Trust Advisor and Trustee. TA §§ III.F, III.I, IV.A. Second, as discussed above, the Trust contains 
no provision allowing the beneficiary to direct the use of the Trust principal for his or her support or 
maintenance. Finally, with respect to a beneficiary’s power to otherwise sell his or her beneficial interest in 
the Trust, as noted above, the Trust contains spendthrift provisions, § TA §§ X.E, X.D [p. 13], which Ohio 
fully recognizes in third-party trusts. Ohio Rev. Code § 5805.01. Accordingly, neither the principal nor the 
beneficial interest in a third-party sub-account would be considered a resource to the beneficiary.  

III. Comingled Sub-Account 

It is possible for a sub-account in the Trust to contain assets attributable to both the beneficiary and one or 
more third parties. Agency policy provides that, in the case of a comingled trust established on or after 
January 1, 2000, with the assets of both an SSI claimant (or spouse) and third parties, the regular resource 
rules apply to the portion of the comingled trust attributable to the assets of third parties, and the statutory 
resource rules apply to the portion attributable to the assets of the SSI claimant (or spouse). See POMS SI 
01120.200A.1.b, SI 01120.201C.2.c. 

Here, in the event that a sub-account in the Trust established on or after January 1, 2000, receives any 
contributions from a third party, the portion of the sub-account attributable to the assets of the third party 
would not be a resource under the regular resource rules, as discussed in Section II above. However, with 
respect to the portion of the sub-account attributable to the assets of the beneficiary, that portion would be 
considered a resource under the Act based on the defects discussed in Section I.A above.[19] 

CONCLUSION 

For the reasons discussed above, we conclude that a self-settled sub-account in the Twelfth Restatement of 
the Community Fund Management Foundation Pooled Medicaid Payback Trust established on or after 
January 1, 2000, does not meet all of the requirements to be excepted from resource counting under 42 
U.S.C. § 1396p(d)(4)(C). However, if the defects identified above can be cured, then a self-settled sub-
account would not be a resource under the regular resource rules. In addition, a third-party sub-account 
would not be a resource under the regular resource rules, nor would third-party assets in a comingled sub-
account. The Trust may be given a 90-day amendment period to conform with SSA’s policy requirements 
before a self-settled sub-account is counted as a resource.  

------------------------------------------------------------------------------------------------------------ 

Sole Benefit 
Apportionment of Costs in Pooled Trusts 

PS 01825.011 Florida  
C. PS 19-011 Validity of Purported Pooled Trust - Florida, Supplemental Opinion  

September 27, 2018 

1. Syllabus  

This Regional Chief Counsel opinion examines whether the National Pooled Trust (Amended Master Trust) 
meets the requirements for a pooled trust under section 1917(d)(4)(C) of the Social Security Act. The 
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Amended Master Trust complies with all the requirements for a pooled trust under section 1917(d)(4)(C) of 
the Act and the implementing POMS provisions. The Amended Master Trust now requires that sub-
accounts be established solely for the benefit of individuals who are disabled, contains separate trust sub-
accounts for each beneficiary that are pooled together for investment and management purposes, and 
distributes the property in a beneficiary’s sub-account to each state in which the beneficiary received 
government assistance based on each state’s proportionate share and gives the states priority as first payee 
after expenses allowed by the POMS.  

2. Question  

Whether the National Pooled Trust (Amended Master Trust) meets the requirements for a pooled trust 
under section 1917(d)(4)(C) of the Social Security Act (Act) and the relevant provisions of the Program 
Operations Manual System (POMS).  

3. Opinion  

The Amended Master Trust complies with all the requirements for a pooled trust under section 
1917(d)(4)(C) of the Act and the relevant POMS provisions.  

4. Background  

According to the information provided, the Social Security Administration (the agency) found Charles 
Buschmann, the number holder (NH), disabled effective March 23, 2016, and entitled to Supplemental 
Security Income. In a legal opinion dated October 10, 2017, we advised that the National Pooled Trust 
(Master Trust) did not meet the requirements for a pooled trust under section 1917(d)(4)(C) of the Act and 
the relevant POMS provisions (copy attached).[5] 

Specifically, we explained that the Trust sub-accounts were not established solely for the benefit of each 
beneficiary. See Act § 1917(d)(4)(C)(ii); POMS SI 01120.203.D.5.[6] 

On July 10, 2018, the Center for Special Needs Trust Administration (Trustee) submitted the Amended 
Master Trust to the agency for review.  

5. Discussion  

As discussed in our October 2017 legal opinion, to satisfy the exception for pooled trusts under section 
1917(d)(4)(C), a trust must contain the assets of an individual who is disabled (as defined in section 
1614(a)(3)) and meet the following conditions:  

(i) The trust is established and managed by a nonprofit association; 

(ii) A separate account is maintained for each beneficiary of the trust, but, for purposes of investment and 
management of funds, the trust pools these accounts;  

(iii) Accounts in the trust are established solely for the benefit of individuals who are disabled (as defined 
in section 1614(a)(3)) by the parent, grandparent, or legal guardian of such individuals, by such individuals, 
or by a court; and  

(iv) To the extent that amounts remaining in the beneficiary’s account upon the death of the beneficiary are 
not retained by the trust, the trust pays to the State from such remaining amounts in the account an amount 
equal to the total amount of medical assistance paid on behalf of the beneficiary under the State plan under 
this title.  
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Act § 1917(d)(4)(C); POMS SI 01120.203.D.1.  

We previously determined that the Master Trust sub-accounts were not established solely for the benefit of 
each beneficiary. See Act § 1917(d)(4)(C)(ii); POMS SI 01120.203.D.5. A trust is established for the sole 
benefit of the individual if it benefits no one but the individual whether at the time the trust is established or 
at any time during the individual’s lifetime. See POMS SI 01120.201.F.2.a. Generally, a trust is not for the 
sole benefit of an individual if the trust account: (a) provides a benefit to another individual or entity during 
the individual’s lifetime; or (b) allows for termination of the trust account prior to the individual’s death 
and payment of the corpus to another individual or entity. See POMS SI 01120.203.D.5.  

The Master Trust stated: “Associated costs, if any, shall be a proper expense of the Trust and may be 
apportioned on a pro rata basis to all Trust sub-accounts or charged only against the Trust sub-account 
about which the Trustee seeks such advice or assistance.” Declaration, Art. 8, § 8.2. The relevant POMS 
section, however, provides that only cost for investment, legal, or other services rendered “on behalf of the 
individual with regard to the trust” do not violate the sole benefit rule. POMS SI 01120.201.F.2.c. 
Accordingly, we concluded this provision of the Master Trust contemplated the potential use of assets in a 
beneficiary’s sub-account for the benefit of others besides the beneficiary.  

The Amended Master Trust provides that “Any associated costs that affect the Trust as a whole may be 
apportioned on a pro rata basis to all Trust sub-accounts, but any associated costs that affect individual sub-
accounts shall only be charged against the Trust sub-account about which the Trustee seeks such advice or 
assistance.” Declaration, Art. 8, § 8.2. As such, the Amended Master Trust now complies with the 
requirement that sub-accounts be established solely for the benefit of individuals who are disabled. See 
POMS SI 01120.203.D.5.  

We previously determined that the Master Trust complied with the remaining requirements in section 
1917(d)(4)(C) of Act and the POMS provisions implementing those requirements. The Amended Master 
Trust documents state that the Trustee is a non-profit corporation. See Reformed and Restated Declaration 
of Trust (Declaration), Art. 2, § 2.12.[7] 

The IRS also lists Trustee as a tax-exempt organization on its website and the Florida Department of State 
lists Trustee as a non-profit corporation.[8] 

See Act § 1917(d)(4)(C)(i); POMS SI 01120.203.D.3; see also POMS SI 01120.203.J (referring to the 
procedures in POMS SI 01130.689.E for determining if an organization is not for profit); POMS SI 
01130.689.E (indicating the agency considers an organization to be a non-profit organization if it can verify 
it is a tax-exempt organization with the IRS). The Trustee also provided a November 7, 2003, letter from 
the IRS stating that the Trustee is an exempt organization under section 501(c)(3) of the Internal Revenue 
Code. Thus, the Amended Master Trust was established by and is managed by a nonprofit association as 
required by section 1917(d)(4)(C)(i) of the Act and the relevant POMS.  

The Amended Master Trust also consists of separate trust sub-accounts for each beneficiary that are pooled 
together for investment and management purposes. See Declaration, Art. 2, § 2.13, Art. 7, § 7.1; Act § 
1917(d)(4)(C)(ii); POMS SI 01120.203.D.4. The Amended Master Trust also maintains records for each 
sub-account and provides an accounting for each beneficiary annually. See Declaration, Art. 7, § 7.1, 7.3; 
POMS SI 01120.203.D.4 (providing the Trust must be able to provide an individual accounting for each 
individual). Thus, the Amended Master Trust complies with section 1917(d)(4)(C)(ii) of the Act and the 
relevant POMS. The Amended Master Trust further states that the sub-accounts are established with the 
assets of the beneficiary, who must be a disabled person as defined in section 1614(a)(3) of the Act. See 
Declaration, Art. 2, §§ 2.1, 2.13, Art. 7, § 7.1; Act § 1917(d)(4)(C); POMS SI 01120.203.D.1, D.6. NH 
self-funded his sub-account on November 29, 2016, with a deposit of $39,526.26. See National Pooled 
Trust Joinder Agreement (Joinder Agreement) Attachment, Trustee Receipt and Acknowledgement of 
Trust Funding.  
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Finally, the Amended Master Trust contains language stating that, to the extent property is not retained by 
the Amended Master Trust , the property in a beneficiary’s sub-account shall be distributed to each state in 
which the beneficiary received government assistance based on each state’s proportionate share and gives 
the states priority as first payee after expenses allowed by the POMS. See Declaration, Art. 6, § 6; Joinder 
Agreement Art. 3, § 3.02 ; Act § 1917(d)(4)(C)(iv); POMS SI 01120.203.D.8. These provisions comply 
with the Medicaid reimbursement requirements in section 1917(d)(4)(C)(vi) of the Act and the relevant 
POMS.  

6. Conclusion  

The Amended Master Trust complies with all the requirements for a pooled trust under section 
1917(d)(4)(C) of the Act and the implementing POMS provisions. If we may provide additional assistance, 
please contact Natalie Jemison, Assistant Regional Counsel, at 404-562-1573.  

------------------------------------------------------------------------------------------------------------ 

PS 01825.026 Minnesota 
C. PS 20-041 Review of the Minnesota Charities Pooled Trust and Joinder 
Agreement  

Date: April 28, 2020 

1. Syllabus  

This Regional Chief Counsel opinion examines a pooled trust for SSI resource purposes. The opinion 
concludes that self-settled sub-accounts would be considered resources because they do not meet all of the 
requirements of the pooled trust exception. However, third-party sub-accounts would not count as a 
resource under the regular resource counting rules, nor would third-party assets in a commingled sub-
account.  

2. Opinion  

QUESTION 

You asked whether the Master Trust Agreement and Joinder Agreement for the Minnesota Charities Pooled 
Trust comply with SSA’s trust policy.  

SHORT ANSWER 

For the reasons discussed below, we conclude that a self-settled sub-account in the Trust would be 
considered a resource for SSI purposes under the Social Security Act because it does not meet all of the 
requirements of the pooled trust exception. However, a third-party sub-account in the Trust would not 
constitute a resource under the agency’s regular resource rules. In the case of a commingled sub-account, 
the portion of the sub-account attributable to the assets of a third party would not be considered a resource, 
whereas the portion attributable to the assets of the grantor-beneficiary would be considered a resource.  

BACKGROUND 
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The CPT Institute (CPT) states that it is a Florida non-profit corporation, established in 1994. Master Trust 
Agreement (MTA) § 2.1; CPT Institute, Home, https://www.cptinstitute.org/ (last visited Mar. 20, 2020). 
On November 14, 2017, the CPT, as Settlor, executed a Declaration of Trust establishing the Minnesota 
Charities Pooled Trust (MN-CPT). MTA§§ 1.1, 2.1; p. 23. In the MTA, “Trust” means the MN-CPT. MTA 
§ 1.1. The intent of MN-CPT was to establish a pooled special needs trust, as set forth in 42 U.S.C. § 
1396p(d)(4)(C), in order to supplement, but not displace, assistance which may otherwise be available to 
beneficiaries. MTA §§ 1.5, 3.2, 6.1. The assets held in the Trust and sub-accounts, called Individual Benefit 
Accounts (IBA), are not for the primary support of the beneficiaries but rather their supplemental needs. 
MTA § 6.1.  

The MTA defines “Trust Beneficiary” as a person who meets the criteria for disability under 42 U.S.C. § 
1382(a)(3) and is the recipient of services and benefits from his or her IBA. MTA §§ 2.4, 13.12 (“Trust 
Beneficiary”). The Trustee may also accept a person whom SSA has not declared to be disabled as long as 
the Trustee reasonably believes that the person is, or will be determined to be, a person with a disability. 
MTA § 3.5. The Trust defines two types of grantors. First, a “Grantor” is defined as a Trust Beneficiary, 
the parent, grandparent, or legal guardian of a Trust Beneficiary, or any person or entity acting under court 
order or other legal authority, who contributes assets to a Trust Beneficiary’s IBA. MTA §§ 2.3, 13.12 
(“Grantor”). “Grantor” also includes, when applicable, any person or entity that contributes his, her, or its 
own assets to the Trust for the sole benefit of a Trust Beneficiary. MTA §§ 2.3, 13.12 (“Grantor”). The 
MTA states that a Trust Beneficiary’s IBA is established when the Trustee accepts an amount contributed 
for a person desiring to become a Trust Beneficiary and a Grantor signs a Joinder Agreement agreeing to 
the terms of the Trust. MTA §§ 3.1, 3.3, 4.2. A grantor may also transfer additional assets to the Trust at 
any time, subject to acceptance by the Trustee. MTA § 4.5. The Trust also includes a Trust Operating 
Account into which any funds remaining in an IBA when the Trust Beneficiary dies, or when the IBA has 
otherwise been terminated, are initially held before final distribution. MTA §§ 7.2, 13.12 (“Remainder 
Amount,” “Trust Operating Account”).  

The MTA makes CPT the Trustee of the MN-CPT. MTA § 2.2. The MTA does not otherwise define the 
term “Trustee.” The Trustee has broad administrative powers. See, e.g., MTA Art. 10. The Trustee has 
complete control over all distributions of Trust property. MTA §§ 4.4, 6.1, 7.2. The Trustee may hire an 
investment advisor to assess, invest, and manage the assets in the Trust and IBAs, but the Trustee retains at 
all times the right to remove and replace any such investment advisor. MTA §§ 2.5, 11.1-11.2. The Trustee 
similarly has the right to retain, and remove, a vendor to achieve compliance with the Medicare Secondary 
Payer Act. MTA §§ 2.6-2.7. The Trustee may also hire accountants, attorneys, consultants, and other 
specialists as the Trustee finds necessary. MTA § 10.1(f). However, the Trustee retains the “sole and 
absolute discretion” to approve and make disbursements from each Trust Beneficiary’s IBA for the sole 
benefit of a Trust Beneficiary. MTA §§ 4.4, 6.1(B). The Trustee also has the sole discretion to decide 
whether the “costs and expenses of defending the Trust from any claim, demand, legal or equitable action, 
suit or proceeding” should be charged on a pro-rata basis to all the IBAs within the Trust, or charged only 
against the IBAs of affected Trust Beneficiaries. MTA § 10.6. In making that decision, the Trustee must 
consider whether the issue requiring defense affects a substantial number of Trust Beneficiaries so as to 
warrant allocation of expenses among all IBAs, or whether the issue affects only a single IBA or certain 
IBAs such that costs should be allocated only to those IBAs. Id. 

A Trust Beneficiary has no right to compel any distribution, or demand that the Trustee make any 
distribution. MTA § 9.8. A Beneficiary Advocate is appointed to act as the agent for each Trust 
Beneficiary. MTA Art. 5. The Beneficiary Advocate may make recommendations regarding the Trust 
Beneficiary’s life care, and request or recommend disbursements on behalf of the Trust Beneficiary, but has 
no authority to compel the Trustee to make such disbursements. MTA §§ 5.4-5.5, 6.1. The Trustee has the 
authority to remove and replace a Beneficiary Advocate if the Trustee believes she/he is not acting in the 
Trust Beneficiary’s best interests. MTA § 5.7. The Trust Declaration also contains a spendthrift provision 
that prohibits assignment by any Trust Beneficiary of any part of his/her interest in the Trust, or the 
attachment of any part of the IBA or Trust by any creditor of a Trust Beneficiary. MTA § 9.9.  
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The Trust permits a Trust Beneficiary’s assets to be transferred from the MN-CPT to another qualifying 42 
U.S.C. § 1396p(d)(4)(C) pooled trust, with no disbursements made other than to the accepting trust. MTA § 
6.5. It also establishes that if an IBA is terminated before the Trust Beneficiary’s death, the State(s) would 
receive all amounts remaining in the IBA up to an amount equal to the amount of medical assistance paid 
on behalf of the Trust Beneficiary under the State Medicaid plan(s), and that any funds remaining after the 
payback amount has been paid will be distributed to the Trust Beneficiary. MTA § 8.1. Neither the Trust 
Beneficiary nor his or her advocate or legal representative has the power to terminate an IBA “at any time 
under any circumstances.” Id.  

Article Seven of the Trust Declaration establishes the distribution of IBA assets upon the death of a 
Beneficiary. That paragraph contains Medicaid payback provisions, under which any amounts remaining in 
a sub-account after the Beneficiary’s death that are not retained by the MN-CPT must be paid to any state 
from which the Beneficiary received assistance, as required by 42 U.S.C. § 1396p(d)(4)(C)(iv). MTA §§ 
7.2(B), 7.4. However, the Trustee also retains part of the funds remaining in the Trust Beneficiary’s IBA as 
the Trust Remainder Share. MTA §§ 7.2(A), 7.3. The Trust Declaration establishes a formula to determine 
the amount to be paid into the Trust Remainder Share, depending on whether the funds remaining in the 
IBA are greater or less than the Medicaid Payback amount. MTA § 7.2(D). The Trust lets the Trustee pay 
certain administrative expenses before paying the state(s) back for any Medicaid expenses, but limits such 
administrative expenses to those allowed by SSA’s Program Operations Manual System (POMS). MTA § 
7.4(A)-(B). If any funds remain in the IBA after distributions into the Trust Remainder Share and Medicaid 
Payback amount, they are distributed to any beneficiaries listed in the Joinder Agreement. MTA §§7.2(C)-
(D), 7.5. If the Trust Beneficiary does not name any remainder beneficiaries, then any leftover funds are 
retained by the Trust. MTA § 7.2(C). Schedule C to the Joinder Agreement reiterates that the Trust will 
retain any leftover funds if the Trust Beneficiary does not name any remainder beneficiaries. Joinder 
Agreement (JA) at 3 (Schedule C). However, the Joinder Agreement’s introductory terms and conditions 
state that if the Trust Beneficiary does not name any remainder beneficiaries, any remaining assets will be 
distributed to the Beneficiary’s heirs at law as determined by state law.[8] JA at 1, term 6.  

The Trust Declaration states that it shall be irrevocable. MTA §§ 1.3, 3.3, 4.2, 8.1, 12.4, 13.2. The Trustee 
has the authority to amend or modify the terms of the Trust to comply with the intent of the Trust, comply 
with changes in applicable laws, and clarify ambiguities. MTA § 12.1. The Joinder Agreement also states 
that it is an irrevocable contract, and the Trust Beneficiary’s funding amount is irrevocably assigned to the 
Trust. JA at 1. The Trust is governed by Minnesota law and, where appropriate, federal law. MTA §§ 1.5, 
11.1, 13.1.  

The MTA also contains a savings clause which states that if any provision of the MTA is found invalid or 
unenforceable by a court of competent jurisdiction, it should have no impact on the validity of any other 
provisions of the MTA, and the remainder of the MTA shall be construed as if the invalid provision had 
never been included in the MTA. MTA § 13.9.  

DISCUSSION 

The Joinder Agreement appears to contemplate that a Trust Beneficiary funds the IBA with his or her own 
property. JA at 1. However, due to ambiguous language in the Trust Declaration, it is not entirely clear 
whether the MN-CPT allows third-party contributions to a beneficiary’s IBA.[9] As stated above, the Trust 
Declaration defines a “Grantor” as a Trust Beneficiary, the parent, grandparent, or legal guardian of a Trust 
Beneficiary, or any person or entity acting under court order or other legal authority, who contributes assets 
to a Trust Beneficiary’s IBA. MTA §§ 2.3, 13.12 (“Grantor”). It is unclear from this language whose assets 
are being contributed to the IBA, but one possible interpretation is that a parent, grandparent, or guardian 
could contribute his or her own assets to a beneficiary’s IBA.  

The term “Grantor” also applies, when applicable, to any person or entity who contributes his, her, or its 
own assets to the Trust for the sole benefit of a Trust Beneficiary. MTA §§ 2.3, 13.12 (“Grantor”). The 
phrase “to the Trust for the sole benefit of a Trust Beneficiary” is also ambiguous, and could suggest that 
the person or entity is contributing to an IBA since the Trust as a whole is not established for the sole 
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benefit of an individual Trust Beneficiary, while an IBA is. Compare MTA § 1.3 (CPT establishes and 
manages Trust for “benefit of Persons with Disabilities”) with MTA §§ 1.5 (assets are held in an IBA for 
each Trust Beneficiary for his or her sole benefit), 3.3(D) (CPT manages a Trust Beneficiary’s IBA solely 
for his or her benefit), 4.2 (contributed amount to a Trust Beneficiary’s IBA is to be used for his or her sole 
benefit). This interpretation is also consistent with MTA § 4.5, which discusses a grantor transferring 
additional property “to the Trust,” while also referring to a Joinder Agreement and a “Trust Beneficiary’s 
IBA.”  

Consequently, as the Trust Declaration is currently written, we believe that three possible types of IBAs 
could exist within the Trust: (1) an IBA that is funded solely by assets belonging to the Beneficiary (i.e., a 
self-settled sub-account); (2) an IBA that is funded solely by third-party assets; and (3) an IBA that is 
funded by a combination of funds from the Beneficiary and third party assets. The following discussion 
addresses each type separately.  

I. Self-Settled Sub-Account 

A. Statutory Resource Rules 

Under the Social Security Act (Act), a trust created on or after January 1, 2000, from the assets of an 
individual generally will be considered a resource for SSI purposes to that individual to the extent that the 
trust is revocable or, in the case of an irrevocable trust, to the extent that any payments could be made from 
the trust to or for the benefit of the individual. See 42 U.S.C. § 1382b(e); Program Operations Manual 
System (POMS) SI 01120.201.D. As relevant here, an exception to this rule exists for trusts that meet the 
criteria of 42 U.S.C. § 1396p(d)(4)(C), commonly known as the pooled trust exception.  

In order to qualify for the pooled trust exception, the trust must satisfy the following conditions:  

1. The trust is established and managed by a non-profit association. 
2. The trust maintains a separate account for each beneficiary, but pools these accounts for purposes 

of investment and management of funds.  
3. Accounts in the trust are established solely for the benefit of the disabled individual. 
4. The account is established through the actions of the individual, parent, grandparent, legal 

guardian, or court.  
5. To the extent that amounts remaining in the beneficiary’s account upon the death of the 

beneficiary are not retained by the trust, the trust will pay to the State(s) the amount remaining in 
the account up to the total amount of medical assistance paid on behalf of the beneficiary under 
the State Medicaid plan(s).  

See 42 U.S.C. § 1396p(d)(4)(C); POMS SI 01120.203.D.1.  

Here, even if the Trust and sub-accounts are irrevocable, a self-settled Trust sub-account would be a 
resource under the statute, because payments could be made from the sub-account for the individual Trust 
Beneficiary’s benefit. MTA §§ 1.5, 6.1, 6.2; JA. Accordingly, we consider whether the Trust qualifies for 
the pooled trust exception. As discussed below, we do not believe that the MN-CPT satisfies all of the 
requirements for this exception. Consequently, a self-settled sub-account in the Trust would not be 
excepted from resource counting.  

1. Established and Managed by a Non-Profit Association 

To satisfy the first requirement of the pooled trust exception, the trust must be established and managed by 
a non-profit association. 42 U.S.C. § 1396p(d)(4)(C)(i); POMS SI 01120.203.D.3. A non-profit association 
may employ the services of a for-profit entity, but the non-profit association must maintain ultimate 
managerial control over the trust. POMS SI 01120.225.D. For example, the non-profit association must be 
responsible for determining the amount of the trust corpus to invest, removing or replacing the trustee, 
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making day-to-day decisions regarding the health and well-being of the beneficiaries, and determining 
whether to make discretionary disbursements from the trust. POMS SI 01120.225.D, E.  

Here, CPT, a non-profit association, established and manages the MN-CPT. See MTA § 1.2. While some 
sections of the Trust Declaration appear to contemplate the possibility of a Trustee other than CPT, the 
Trust Declaration makes no provision for the appointment of any such Trustee.  

The Trustee has the authority to hire an independent investment advisory firm as the Investment Advisor to 
manage certain investment functions with respect to each IBA and Trust beneficiary. MTA § 2.5. Notably, 
there is no indication that the Investment Advisor must be a non-profit association. Moreover, the Trust 
Declaration contains ambiguous language regarding the Investment Advisor’s powers. For example, it 
states that “[t]he Non Profit, Trustee, and Investment Advisor shall perform their respective duties . . . to 
receive, hold, manage and control all income and principal in the IBAs and to do such other acts or things 
concerning the Trust as may be appropriate to effectuate the intent and purpose of the Trust.” MTA § 10.1. 
Similarly, it states:  

The Trustee and Investment Advisor, as appropriate, shall have the continuing, absolute, and discretionary 
power to deal with any property, real or personal, held in the Trust. The Trustee and Investment Advisor 
shall perform their respective duties . . . to receive, hold, administer, manage, invest, and control all the 
income and principal and to do such other acts or things concerning the Trust and Trust Beneficiary’s IBA.  

MTA § 11.1. It also states that the “Non Profit, Trustee, or Investment Advisor shall have the authority, 
within their scope of responsibility,” to perform a list of functions, but the listed functions only refer to the 
“Trustee.” MTA § 10.1. The language of these provisions is confusing, but could possibly suggest that 
some of the Trustee’s powers are shared with the Investment Advisor. Thus, it is not entirely clear whether 
the Trust Declaration allows the Investment Advisor, which could be a for-profit entity, to exercise core 
managerial duties. CPT should clarify this point in order to meet this requirement of the pooled trust 
exception.  

The Trustee also has the authority to hire and compensate attorneys, accountants, consultants, government 
benefit specialists, and other agents as may be necessary. MTA § 10.1(f). It is possible that the Trustee 
could hire for-profit entities for such positions. However, we believe that the language of the Trust 
Declaration, construed as a whole, indicates that CPT maintains ultimate managerial control over the Trust, 
as required by POMS SI 01120.225.D. For example, the Trust Declaration states that the Trustee retains 
oversight responsibility for the custody and investment of all funds contributed for the Trust Beneficiaries. 
MTA §§ 2.2, 10.1. The Trustee also retains “sole and absolute” discretion to approve or deny disbursement 
of funds to any Trust Beneficiary. MTA §§ 2.2, 4.4, 6.1.  

2. Maintenance of Separate Accounts for Each Trust Beneficiary 

To satisfy the second requirement of the pooled trust exception, the trust must maintain a separate account 
for each trust beneficiary, although it is acceptable for individual accounts to be pooled for investment and 
management purposes. 42 U.S.C. § 1396p(d)(4)(C)(ii); POMS SI 01120.203.D.4. In addition, the trust must 
be able to provide an individual accounting for each individual. POMS SI 01120.203.D.4. The MN-CPT 
satisfies this requirement, as it maintains a separate IBA for each Trust Beneficiary, but for purposes of 
investments and management of funds, the Trustee pools the IBAs. MTA §§ 4.1, 9.1. Also, the Trustee, or 
its authorized agent, maintains records for each Trust IBA. MTA §§ 4.1, 9.1.  

3. Established for the Sole Benefit of the Individual 

To satisfy the third requirement of the pooled trust exception, the trust account must be established for the 
sole benefit of the disabled individual. 42 U.S.C. § 1396p(d)(4)(C)(iii); POMS SI 01120.203.D.5. A trust is 
considered to be established for the sole benefit of an individual if the trust benefits no one but that 
individual, either at the time the trust is established or at any time for the remainder of the individual’s life. 
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POMS SI 01120.201.F.1. The POMS states that an individual trust account does not meet the pooled trust 
exception if the trust account “provides a benefit to any other individual or entity during the disabled 
individual’s lifetime.” POMS SI 01120.203.D.5.  

Here, the Trust provides that all IBAs will be held for the sole benefit of the individual. See MTA §§ 1.5, 
3.3(D), 4.1-4.2, 6.1-6.2, 9.1; JA at 1. However, the Trust includes a defense clause which states that the 
Trustee has the sole discretion to decide whether the “costs and expenses of defending the Trust from any 
claim, demand, legal or equitable action, suit or proceeding” should be “(a) charged on a pro rata basis to 
all Trust Beneficiary IBAs; or (b) charged only against the IBAs of the affected Trust Beneficiaries.” MTA 
§ 10.6. In making that decision, the Trustee must consider whether the issue requiring defense affects a 
substantial number of Trust Beneficiaries so as to warrant allocation of expenses among all IBAs, or 
whether the issue affects only a single IBA or certain IBAs such that costs should be allocated only to such 
IBAs. Id. We have previously advised that pro-rata defense clauses do not comply with agency policy that 
accounts be held for the sole benefit of the individual, because they could allow the Trustee to use funds 
from beneficiary accounts even where that beneficiary is not affected by the claim, demand, action, suit, or 
proceeding. See POMS PS 01825.017 (PS 18-085) (trust should be clarified where it appeared that the trust 
allowed the use of a beneficiary’s assets for the cost of defending another sub-account); POMS PS 
01825.011 (PS 17-026, PS 16-172) (trust does not meet the sole benefit criteria if an account can be 
charged for legal fees even where the account is not affected by the legal action). In this case, we believe 
that the language permitting the allocation of defense costs on a pro-rata basis to all IBAs when the costs 
“affect a substantial number of Trust Beneficiary IBAs” is problematic. Because a “substantial” number of 
IBAs may be less than “all” IBAs, it is possible that IBAs that are not affected could be charged for a 
portion of the defense costs that only affect other beneficiaries’ IBAs. However, there is no requirement in 
the Trust Declaration that the Trustee determine that it would be in the best interest of an unaffected 
beneficiary (or beneficiaries) to share in the cost of defending the affected beneficiaries’ IBAs.This could 
run afoul of agency policy that accounts must be established for the sole benefit of the disabled individual. 
Therefore, the MTA’s defense clause should be modified or clarified accordingly.  

The POMS also states that an individual trust account does not meet the pooled trust exception if the trust 
account “allows for termination of the trust account prior to the individual’s death and payment of the 
corpus to another individual or entity.” POMS SI 01120.203.D.5. An early termination clause is acceptable 
only if all of the following criteria are met: (1) the State(s) receives all amounts remaining in the trust up to 
an amount equal to the amount of medical assistance paid on behalf of the individual under the State 
Medicaid plan(s); (2) after payment of allowable administrative expenses,[10] all remaining funds are 
distributed to the trust beneficiary; and (3) the power to terminate is given to someone other than the trust 
beneficiary. See POMS SI 01120.199.F.1. However, an early termination clause that solely allows for a 
transfer of the beneficiary’s assets from one section 1917(d)(4)(C) qualifying pooled trust to another 
section 1917(d)(4)(C) qualifying pooled trust complies with SSA’s rules governing pooled trusts. See 
POMS SI 01120.199.F.2. In that case, the early termination clause must contain specific limiting language 
that precludes the early termination from resulting in disbursements other than to the secondary 42 U.S.C. § 
1396p(d)(4)(C) trust or to pay for allowable administrative expenses listed in POMS SI 01120.199.F.3 and 
SI 01120.201.F.4. See id.  

Here, the Trust Declaration allows for the transfer of funds between pooled trusts in accordance with 
POMS SI 01120.199.F.2. MTA § 6.5. The Trust also contains an early termination clause which meets the 
requirements of POMS SI 01120.199.F.1. MTA § 8.1. Therefore, the Trust’s early termination provisions 
appear to satisfy this requirement of the pooled trust exception.  

4. Established Through the Actions of the Beneficiary, a Parent, Grandparent, Legal Guardian, or a Court 

The fourth requirement of the pooled trust exception is that the trust account must be established through 
the actions of the beneficiary, his or her parent, grandparent, legal guardian, or a court. 42 U.S.C. § 
1396p(d)(2), (d)(4)(C)(iii); POMS SI 01120.203.D.6. The MN-CPT does not appear to meet this 
requirement. The MTA states that an IBA is established when a Grantor executes a Joinder Agreement. 
MTA §§ 3.1, 3.3, 4.2. As indicated above, the MTA contains two definitions of “Grantor.” First, it defines 
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a grantor as a beneficiary, parent, grandparent, legal guardian, or any person or entity acting pursuant to a 
court order or other legal authority, who contributes assets to a beneficiary’s IBA. MTA §§ 2.3, 13.12 
(“Grantor”). This definition appropriately limits the individuals who may take action to establish an IBA to 
those permitted under the statute. However, the MTA’s second definition of grantor is problematic. The 
MN-CPT also allows a grantor to be “any person or entity that contributed his, her or its own assets to the 
Trust for the sole benefit of a Trust Beneficiary.” MTA §§ 2.3, 13.12 (“Grantor”). Thus, the second 
definition would potentially allow any individual, not just those permitted under the statute, to take action 
to establish an IBA, in contravention of the fourth requirement of the pooled trust exception. Consequently, 
in order to meet this requirement, CPT would need to specify that only the individuals permitted under the 
statute may execute a Joinder Agreement and establish an IBA.  

5. Reimbursement to the State(s) Upon the Beneficiary’s Death 

To satisfy the fifth requirement of the pooled trust exception, the trust must contain “specific language” that 
provides that upon a beneficiary’s death, to the extent amounts remaining in the beneficiary’s account are 
not retained by the trust, the State(s) are reimbursed an amount equal to the total amount of medical 
assistance paid on behalf of the deceased beneficiary under the State Medicaid plan(s) during his or her 
lifetime. 42 U.S.C. § 1396p(d)(4)(C)(iv); POMS SI 01120.203.D.8. This is known as the Medicaid payback 
requirement of the pooled trust exception.  

Here, the Trust includes provisions concerning termination upon death. MTA §§ 7.1-7.6. The Trust 
Declaration includes a specific formula under which the Trust retains a portion of any funds remaining in 
an IBA. MTA §§ 7.2, 7.3. The retention of such funds is permissible under the Medicaid payback 
requirement. 42 U.S.C. § 1396p(d)(4)(C)(iv); POMS SI 01120.203.D.8. The Trust Declaration also 
contains specific language for paying “an amount equal to the total amount of medical assistance paid on 
behalf of the Trust Beneficiary under a State(s) Medicaid plan(s) . . . to be paid to the State(s) Medicaid 
agency(ies),” to the extent that sufficient funds remain in the IBA at the time of the Trust Beneficiary’s 
death. MTA § 7.2(B), (D). Thus, the Trust contains the necessary language to satisfy the Medicaid payback 
requirement.  

For the reasons stated above, we believe that the MN-CPT does not meet the third and fourth requirements 
of the pooled trust exception. We also believe that ambiguous language in the MTA should be rewritten to 
make clear that the Trustee retains ultimate managerial control over the Trust. The MTA’s severability 
clause, MTA § 13.9, cannot cure these defects, because the POMS expressly disallows savings clauses. 
POMS SI 01120.227.D.1. When considering a special needs trust, “the trust must meet all of the criteria set 
forth in [POMS] SI 01120.199 through SI 01120.203 and SI 01120.225, without regard to the present of a 
null and void clause.” Id. The POMS defines “null and void clause” to encompass all savings clauses, even 
if they do not actually use the phrase “null and void.” POMS SI 01120.227.B. The POMS clearly states that 
“a null and void clause does not cure an otherwise defective trust instrument,” and “cannot overcome 
missing or conflicting trust provisions.” POMS SI 01120.227.D (emphasis in original).  

B. Regular Resource Rules 

Even if the MN-CPT cures the defects described above so that it meets the pooled trust exception, the 
regular resource counting rules in POMS SI 01120.200 still apply to determine whether a self-settled IBA 
would be counted as a resource. See 42 U.S.C. § 1382b(e)(1); POMS SI 01120.203.D.1. Pursuant to POMS 
SI 01120.200.D.1.a, trust principal will count as a resource if the beneficiary either: (a) has the legal 
authority to revoke or terminate the trust and then use the funds to meet his or her food or shelter needs; or 
(b) can direct use of the trust principal for his or her support and maintenance under the terms of the trust. 
Additionally, if the beneficiary can sell his or her beneficial interest in the trust, that interest is a resource. 
Id.  

Whether a trust can be revoked depends on the terms of the trust and applicable state law—here, 
Minnesota. See POMS SI 01120.200.D.2. The Trust states that it is irrevocable, and that any IBA becomes 
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irrevocable as soon as CPT or the Trustee accepts the Joinder Agreement, required documents, and the 
contributed amount. MTA §§ 1.3, 3.3, 4.2. The Joinder Agreement reiterates that it is irrevocable. JA at 1. 
However, Minnesota follows the rule that even an irrevocable trust can be revoked if the grantor and all 
beneficiaries agree. Minn. Stat. § 501C.0411(a) (noncharitable irrevocable trust may be modified or 
terminated upon consent of the settlor and all beneficiaries); Presbytery of the Twin Cities Area v. Eden 
Prairie Presbyterian Church, Inc., No. A16-0945, 2017 WL 1436050, at *7 (Minn. Ct. App. Apr. 24, 2017) 
(citing In re Scholl, 297 N.W.2d 282, 284 (Minn. 1980)). Therefore, if the grantor were the sole beneficiary 
of the IBA, he or she could revoke the IBA unilaterally and gain access to its assets. See Restatement 
(Third) of Trusts § 65 Reporter’s Notes (2003) (if grantor is also sole beneficiary of a trust, trust is 
considered revocable regardless of contrary language in the trust); POMS SI 01120.200.D.3, SI 
CHI01120.200.C. However, if the trust names a residual beneficiary or beneficiaries to receive the benefit 
of the trust interest after a specific event—usually the death of the primary beneficiary—then the trust is 
irrevocable, because the primary beneficiary could not unilaterally revoke the trust; rather, he or she would 
need the consent of the residual beneficiary or beneficiaries. See POMS SI CHI01120.200.C. Here, the 
grantor of a self-settled IBA is not the sole beneficiary. The Trust is a remainder beneficiary for each IBA, 
since the Trust retains some portion of any remaining funds on the death of the beneficiary. MTA § 7.2. 
The Trust also creates remainder interests in any remainder beneficiaries designated by the beneficiary in 
the Joinder Agreement. MTA §§ 7.2(C), 7.5(B); JA at 3 (Schedule C). Thus, there is at least one residual 
beneficiary and, consequently, a self-settled IBA is not revocable.  

Nor can the Beneficiary direct the use of trust assets. Specifically, the Trust Declaration provides that Trust 
assets are not available to any Trust Beneficiary, and that a Trust Beneficiary has no right to demand a 
distribution for his or her own support or maintenance. MTA §§ 6.1(C), 9.8. In addition, the Trustee, in its 
sole discretion, may make any payments under the Trust for the supplemental needs of each Trust 
Beneficiary. MTA §§ 4.4, 6.1.  

Finally, the Trust Beneficiary cannot sell his or her beneficial interest in the Trust. The Trust Declaration 
contains a spendthrift provision that bars a Trust Beneficiary from assigning his or her interest in the Trust 
principal or income; prohibits attachment or compelled distribution of any part of the Trust principal or 
income by any creditor of a Trust Beneficiary; and ensures that a Trust Beneficiary’s interest in the Trust 
shall not be subject to a taking by legal or equitable proceedings by any creditor. MTA § 9.9. Minnesota 
generally recognizes the validity of spendthrift clauses in trusts. Minn. Stat. Ann. § 501C.0502. However, 
under Minnesota law, even if an irrevocable trust has a spendthrift provision, a “creditor or assignee of the 
settlor may reach the maximum amount that can be distributed to or for the settlor’s benefit.” Minn. Stat. 
Ann. § 501C.0505(2). Nevertheless, we believe this provision is best read to apply only to assignees who 
are creditors of secured interests in the property, rather than a purchaser to whom property has been 
transferred for fair market value. We believe that Minnesota would likely follow the Restatement (Third) of 
Trusts, which provides that in the case of a self-settled discretionary trust, this rule generally applies only to 
the settlor-beneficiary’s creditors and not to transferees (i.e. , purchasers). See Restatement (Third) of 
Trusts § 60, cmt. f; see also Minn. Stat. Ann. § 501C.0106 (common law of trusts supplement Minnesota 
Trust Code).  

Consequently, a self-settled sub-account in the Trust would not constitute a resource under the agency’s 
regular resource rules.  

II. Third-Party Sub-Accounts 

As noted above, it appears that the Trust, as currently written, may permit at least parents, grandparents, 
and legal guardians, and possibly other third parties, to contribute their assets to a beneficiary’s IBA. MTA 
§§ 2.3, 13.12 (“Grantor”). In the case of an IBA established solely with the assets of a third party, the 
regular resource rules set forth in POMS SI 01120.200 apply to determine whether the assets in the Trust 
are a resource.  

As with a self-settled IBA, a third-party IBA would not be a resource under the regular resource rules. First, 
the Trust does not permit the Trust Beneficiary to terminate his or her IBA. See MTA § 8.1. Second, as 
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discussed above, the Trust contains no provision allowing the Trust Beneficiary to direct the use of trust 
principal for his or her support or maintenance. Finally, with respect to a beneficiary’s power to otherwise 
sell his or her beneficial interest in the Trust, as noted above, the Trust contains a spendthrift provision, 
MTA § 9.9, which Minnesota fully recognizes in third-party trusts. See Minn. Stat. Ann. § 501C.0502. 
Thus, the spendthrift provision would prevent the beneficiary from selling his or her interest in the Trust. 
See POMS SI 01120.200.B.13. Accordingly, neither the principal nor the beneficial interest in a third-party 
IBA would be considered a resource to the Trust Beneficiary.  

III. Commingled Sub-Accounts 

It appears possible for an IBA to contain assets attributable to both the beneficiary and one or more third 
parties. Agency policy provides that, in the case of a commingled trust established on or after January 1, 
2000, with the assets of both an SSI claimant (or spouse) and third parties, the regular resource rules apply 
to the portion of the commingled trust attributable to the assets of third parties, and the statutory resource 
rules apply to the portion attributable to the assets of the SSI claimant (or spouse). See POMS SI 
01120.200.A.1.b, SI 01120.201.C.2.c.  

Here, in the event that an IBA in the Trust receives any contributions from a third party, the portion of the 
IBA attributable to the assets of the third party would not be a resource under the regular resource rules, as 
discussed in Section II above. However, with respect to the portion of the IBA attributable to the assets of 
the grantor-beneficiary, that portion would be considered a resource under the Act based on the defects 
discussed in Section I above.  

CONCLUSION 

For the reasons discussed above, we conclude that a self-settled sub-account in the MN-CPT does not meet 
all of the requirements for an exception to resource counting under 42 U.S.C. § 1396p(d)(4)(C). Third-party 
sub-accounts would not count as a resource under the regular resource counting rules, nor would third-party 
assets in a commingled sub-account.  

------------------------------------------------------------------------------------------------------------ 

Pooled Trust Management Provisions 
The Trust Must be Established and Managed by a Non-Profit Association 

PS 01825.002 Alaska 
C. PS 19-097 Analysis of whether the J~ Irrevocable Asset Trust, which is 
established by Alaska’s Office of Public Advocacy, qualifies as a pooled trust 
under 42 U.S.C. § 1396p(d)(4)(C)  

Date: August 8, 2019 

1. Syllabus  

This Regional Chief Counsel (RCC) opinion examines whether a pooled trust sub-account qualifies as a 
pooled trust under 42 U.S.C. § 1396p(d)(4)(C) and POMS SI 01120.203.D. The RCC concludes that it does 
and therefore must be evaluated under POMS SI 01120.200 to determine if it is a countable resource for 
Supplemental Security Income (SSI) purposes.  
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2. Opinion  

QUESTION PRESENTED 

Does the J~ Irrevocable Pooled Asset Trust, First Restatement (“J~ Trust”), qualify as a pooled trust under 
42 U.S.C. § 1396p(d)(4)(C) and POMS SI 01120.203.D, such that the trust must be evaluated under POMS 
SI 01120.200 to determine if it is a countable resource for Supplemental Security Income (“SSI”) 
purposes?  

BRIEF ANSWER 

Yes, the J~ Trust qualifies as a pooled trust under 42 U.S.C. § 1396p(d)(4)(C) and POMS SI 01120.203.D. 
Because the J~ Trust is a qualifying pooled trust, it must be evaluated under POMS SI 01120.200 to 
determine if it is a countable resource.  

SUMMARY OF FACTS 

On April XX, 2019, J~’s court appointed guardian, V~, Public Guardian for the Office of Public Advocacy 
(OPA), executed the First Restatement of the J~ Trust. J~ Trust, at 18. OPA settled and is Trustee of the J~ 
Trust. J~ Trust, §§ 1.01 – 1.02. The trust was originally settled on August XX, 2017, and was restated in 
2019 to comply with Social Security requirements. J~ Trust, § 1.01. The J~ Trust was created with the 
purpose of qualifying as a pooled trust under 42 U.S.C. § 1396p(d)(4)(C). J~ Trust, § 3.01.  

ANALYSIS 

A. To be a qualifying pooled trust, a trust must meet six requirements. 

To be eligible for SSI, the dollar value of a claimant’s countable resources cannot exceed certain statutory 
limits. 42 U.S.C. § 1382(a)(1)(B) & (3)(B); 20 C.F.R. §§ 416.202(d), 416.1201, 416.1205; POMS SI 
01110.003(A). Under 42 U.S.C. § 1382b(e), a trust is a resource unless it meets certain requirements, 
including those articulated in § 1396p(d)(4)(C). Trusts that meet the requirements of 42 U.S.C. § 
1396p(d)(4)(C) are considered to be qualifying pooled trusts.[8] 

First, to be a qualifying pooled trust, the trust must contain “the assets of an individual who is disabled.” 42 
U.S.C. § 1396p(d)(4)(C); accord POMS SI 01120.203.D.2. Second, the trust must be “established and 
managed by a nonprofit association.” 42 U.S.C. § 1396p(d)(4)(C)(i); accord POMS SI 01120.203.D.3. 
Third, the association must maintain “[a] separate account . . . for each beneficiary of the trust, but, for 
purposes of investment and management of funds, the trust pools these accounts.” 42 U.S.C. § 
1396p(d)(4)(C)(ii); accord POMS SI 01120.203.D.4. Fourth, the accounts must be “established solely for 
the benefit of the individuals who are disabled.” 42 U.S.C. § 1396p(d)(4)(C)(iii); accord POMS SI 
01120.203.D.5. Fifth, the trust account must be “established . . . by the parent, grandparent, or legal 
guardian of such individuals, by such individuals, or by a court.” 42 U.S.C. § 1396p(d)(4)(C)(iii); accord 
POMS SI 01120.203.D.6. Sixth, and finally, “[t]o the extent that amounts remaining in the beneficiary’s 
account upon the death of the beneficiary are not retained by the trust, the trust pays to the State from such 
remaining amounts in the account an amount equal to the total amount of medical assistance paid on behalf 
of the beneficiary under the State plan . . ..” 42 U.S.C. § 1396p(d)(4)(C)(iv); accord POMS SI 
01120.203.D.8.  

A trust that qualifies as a pooled trust must still be evaluated under POMS SI 01120.200 to determine if it is 
a countable resource for SSI purposes.  

B. The J~ Trust qualifies as a pooled trust under 42 U.S.C. § 1396p(d)(4)(C). 
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a. Disabled Individual  

To begin, the trust must contain “the assets of an individual who is disabled.” 42 U.S.C. § 1396p(d)(4)(C); 
see also POMS 01120.203.D.2 (“[T]he individual whose assets were used to establish the trust account 
must be disabled for SSI purposes . . . as of the date on which the trust account’s resource status could 
affect the individual’s SSI eligibility”).  

That requirement is satisfied here. According to the Office of the Regional Commissioner, Mr. J~ is a 
disabled adult. Moreover, the trust was established with Mr. J~’s own assets. J~ Trust, §§ 1.03, 2.01.  

b. Established and Managed by a Nonprofit Association  

Next, the trust must be “established and managed by a nonprofit association.” 42 U.S.C. § 
1396p(d)(4)(C)(i); see also POMS SI 01120.203.D.3 (trust is “established and maintained by the actions of 
a nonprofit association”).  

Congress did not define “non-profit association” when it enacted the pooled trust provision at 42 U.S.C. § 
1396p(d)(4)(C) in 1993, and it has not since amended the statute to provide such a definition. Omnibus 
Budget Reconciliation Act of 1993, Pub. L. No. 103-66, § 13611 (1993); see 42 U.S.C. § 1396p(h) 
(defining terms, but not non-profit association, for the purpose of 42 U.S.C. § 1396p). Thus, we look to 
state law to define “non-profit” association. Fed. Election Comm'n v. Nat'l Right to Work Comm., 459 U.S. 
197, 205 (1982).  

OPA established and is Trustee of the J~ Trust. J~ Trust, § 1.01. OPA is an Alaska state governmental body 
charged with providing guardian services to state residents. Alaska Stat. Ann. § 44.21.410(a). Under Alaska 
law, governmental bodies charged with providing guardian services to state residents are “nonprofit 
associations” when establishing and managing pooled trusts. Alaska Admin. Code tit. 7, § 100.614(b). OPA 
is accordingly a nonprofit association within the meaning of 42 U.S.C. § 1396p(d)(4)(C)(i).  

c. Separate Accounts, Pooled for Investing  

To be a qualifying pooled trust, the trust must maintain a separate account for each beneficiary. 42 U.S.C. § 
1396p(d)(4)(C)(ii); see also POMS SI 01120.203.D.4. “[F]or purposes of investment and management of 
funds, the trust pools these accounts.” 42 U.S.C. § 1396p(d)(4)(C)(ii). However, “[t]he trust must be able to 
provide an individual accounting for each individual.” POMS SI 01120.203.D.4.  

The J~ Trust meets this requirement. According to the trust documentation, “a separate account is 
maintained” for Mr. J~. J~ Trust, § 3.01. Although the trust is not required to provide full accountings to 
Mr. J~, it must “make available for inspection to the Beneficiary . . . copies of quarterly statements setting 
forth income and expenditures, including fees and costs charged.” J~ Trust, § 7.09.  

The J~ Trust satisfies the third requirement for qualifying pooled trusts. 

d. Established for the Sole Benefit of the Disabled Individual  

The next requirement for the pooled trust exception is that the trust account is “established solely for the 
benefit of the individuals who are disabled.” 42 U.S.C. § 1396p(d)(4)(C)(iii); see also POMS SI 
01120.203.D.5 (trust “must be established for the sole benefit of the disabled individual”). The statute does 
not provide guidance on “sole benefit.” See 42 U.S.C. § 1396p(h) (setting forth definitions, but not defining 
this term). But the POMS explains that a trust is “established for the sole benefit of an individual” when it 
“benefits no one but that individual, whether at the time the trust is established or at any time for the 
remainder of the individual’s life.” POMS SI 01120.201.F.1.  
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The J~ Trust states that Mr. J~ is the “sole beneficiary” of the trust and that disbursements from the trust 
may only be made for Mr. J~’s benefit. J~ Trust, §§ 1.02, 3.01. Moreover, the trustee may distribute 
income and principal only “for Beneficiary’s benefit” and must consider the needs of the beneficiary when 
making distributions. J~ Trust, §§ 5.01 – 5.02, 6.01 – 6.05.  

The J~ Trust includes an early termination provision that accounts for a scenario where the trust terminates 
prior to the death of the beneficiary. J~ Trust, § 8.01(b). An early termination provision is allowable under 
the pooled-trust exception so long as three criteria are met: (1) “[u]pon early termination (i.e., termination 
prior to the death of the beneficiary), the State(s), as primary assignee, would receive all amounts 
remaining in the trust at the time of termination up to an amount equal to the total amount of medical 
assistance paid on behalf of the individual under the State Medicaid plan(s);” (2) “[o]ther than payment for 
those expenses [for taxes, reasonable fees, and administrative expenses], no entity other than the trust 
beneficiary may benefit from the early termination (i.e., after reimbursement to the State(s), all remaining 
funds are disbursed to the trust beneficiary);” and (3) “[t]he early termination clause gives the power to 
terminate to someone other than the trust beneficiary.” POMS SI 01120.199.F.1 (bold in original). The trust 
may pay taxes, reasonable fees, and administrative expenses before reimbursing any state(s) for medical 
assistance. POMS SI 01120.199.F.3.  

The J~ Trust satisfies these criteria. Specifically, the J~ Trust provides that, upon early termination, the 
trustee shall pay all reasonable administrative expenses permitted under POMS SI 01120.199, and then 
reimburse “Alaska (and/or any other state) for any Medicaid benefits paid on Beneficiary’s behalf in 
proportion to Medicaid benefits paid by each state and the then-existing balance” in the trust. J~ Trust, § 
8.01(c)-(d). Moreover, other than paying Medicaid reimbursements, taxes, and administrative expenses, 
“no entity or person other than the Beneficiary may benefit from the early termination of the trust.” J~ 
Trust, § 8.01(b). These provisions satisfy the first two criteria of POMS SI 01120.199.F.1. Finally, the third 
criteria of POMS SI 01120.199.F.1 is satisfied because the J~ Trust does not provide the power to terminate 
the Trust to the beneficiary. See J~ Trust, § 8.01(b). (“Under no circumstances . . . may the Beneficiary 
have the power to terminate the trust.”).  

The J~ Trust satisfies the fourth requirement for qualifying pooled trusts. 

e. Established Through the Actions of the Individual, Parent, Grandparent, Legal 
Guardian, or Court  

To qualify as a pooled trust, the trust account must be “established . . . by the parent, grandparent, or legal 
guardian of such individuals, by such individuals, or by a court.” 42 U.S.C. § 1396p(d)(4)(C)(iii); accord 
POMS SI 01120.203.D.6.  

V~ established the J~ Trust as Mr. J~’s court appointed guardian. J~ Trust, at 18. The J~ Trust thus meets 
the fifth requirement.  

f. Remaining Amounts Paid to the State  

Sixth, “[t]o the extent that amounts remaining in the beneficiary’s account upon the death of the beneficiary 
are not retained by the trust, the trust pays to the State from such remaining amounts in the account an 
amount equal to the total amount of medical assistance paid on behalf of the beneficiary under the State 
plan.” 42 U.S.C. § 1396p(d)(4)(C)(iv); accord POMS SI 01120.203.D.8. The trust must pay back any states 
that provide Medicaid assistance, and not limit repayment to any particular State. POMS SI 01120.203.D.8. 
If the Trust “does not have sufficient funds upon the beneficiary’s death to reimburse in full each State that 
provided medical assistance, the trust may reimburse the States on a pro-rata or proportional basis.” POMS 
SI 01120.203.D.8. The trust may pay certain taxes and reasonable fees for administration of the trust estate 
prior to reimbursing states for medical assistance. POMS SI 01120.203.E.1.  
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The J~ Trust satisfies this requirement. Upon the beneficiary’s death, the trustee shall pay all reasonable 
administrative expenses permitted under POMS SI 01120.199, and then reimburse “Alaska (and/or any 
other state) for any Medicaid benefits paid on Beneficiary’s behalf in proportion to Medicaid benefits paid 
by each state and the then-existing balance” in the trust. J~ Trust, § 8.01(c)-(d).  

The J~ Trust’s provision to reimburse States for Medicaid payments made on behalf of the beneficiary 
comports with the statute and POMS. See 42 U.S.C. § 1396p(d)(4)(C)(iv); POMS SI 01120.203.D.8. 
Accordingly, the J~ Trust satisfies the last requirement.  

CONCLUSION 

The J~ Trust qualifies as a pooled trust under 42 U.S.C. § 1396p(d)(4)(C) and POMS SI 01120.203.D. 
Accordingly, the J~ Trust must be evaluated under POMS SI 01120.200 to determine if it is a countable 
resource.  

--------------------------------------------------------------------------------------------------------------------------------- 

PS 01825.037 North Dakota     TN 173 (02-20) 
A. PS 20-223 Lutheran Social Service of Minnesota’s North Dakota Self-Settled 
Pooled Trust  

1. Syllabus  

This Regional Chief Counsel (RCC) opinion examines whether the Lutheran Social Service of Minnesota’s 
North Dakota Self-Settled Pooled Trust (“Trust”) and Joinder Agreement comply with the requirements for 
a pooled trust exception under section 1917(d)(4)(C) of the Social Security Act (Act). In a previous opinion 
(PS 18-102), the RCC concluded that the Trust allows for the Trust Fund Manager (potentially a for-profit 
entity) to have excess managerial authority. Further, the Joinder Agreement does not conform to the Trust 
Agreement. These defects were cured effective with an August 1, 2019 amendment and the trust now 
satisfies the requirements of the pooled trust exception. In addition, and unlike the Joinder Agreement 
previously reviewed, the revised Joinder Agreement appears to properly conform to the Amended Trust.  

2. Opinion  

 Question Presented 

You asked us to review Lutheran Social Service of Minnesota’s North Dakota Self-Settled Pooled Trust, as 
amended and restated on August 1, 2019 (the “Amended Trust”), and Joinder Agreement to determine if 
they remedy the deficiencies in the Trust such that the Trust now conforms to section 1917(d)(4)(C) of the 
Social Security Act (the “pooled trust exception”).   

Short Answer 

We have determined that the Amended Trust and Joinder Agreement remedy the deficiencies identified in 
our earlier opinion.  

Background 

We previously reviewed Lutheran Social Service of Minnesota’s North Dakota Self-Settled Pooled Trust 
(the “Trust”) to determine whether it conformed to the pooled trust exception. We determined that the Trust 
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did not conform to our requirements for the following reason: Although it was established by a nonprofit 
corporation, the Trust agreement provided insufficient limitations on the Trustee’s delegation of authority, 
which would allow a Trust Fund Manager to have broad authority over trust assets and investment 
decisions without ensuring sufficient oversight by the Trustee . We also noted that the signed Joinder 
Agreement that we reviewed did not conform to the Trust agreement. See Memorandum from OGC Region 
VIII to SSI Program Specialist, Center for Disability and Program Support, Region V, Lutheran Social 
Service of Minnesota’s North Dakota Self-Settled Pooled Trust (June 8, 2018).  

Lutheran Social Service of Minnesota has subsequently submitted an amended and restated Trust, effective 
August 1, 2019, and also provided an updated Joinder Agreement.  

Discussion 

The Restated Trust Meets the Pooled Trust Exception Under 42 U.S.C. § 1396p(d)(4)(C) 

As we previously advised, irrevocable trusts created after January 1, 2000, that are established with the 
assets of an individual by means other than transfer by a will are considered to be a resource of that 
individual for SSI eligibility purposes. See 42 U.S.C. § 1382b(e)(2)(A). The purpose of the trust, the 
discretion of the trustee, and restrictions on distributions will not affect its status as a resource. See id. at § 
1382b(e)(2)(C). There is an exception to this general rule for trusts that are established pursuant to the 
provisions of § 1917(d)(4)(C) of the Act, commonly known as the pooled trust exception. See 42 U.S.C. § 
1396p(d)(4)(C). For this exception to apply, the pooled trust must satisfy certain requirements:  

1. The trust must be established and maintained by a non-profit association; 
2. A separate account must be maintained for each beneficiary of the trust, but the trust pools these 

accounts for purposes of investing and managing the trust;  
3. Accounts in the trust must be established solely for the benefit of the disabled individual; 
4. The sub-account at issue must be established by the individual, a parent, a grandparent, a legal 

guardian, or a court; and  
5. The trust must provide that, to the extent that amounts remaining in the beneficiary’s sub-account 

upon the death of the beneficiary are not retained by the trust, the state(s) will receive all amounts 
remaining in the trust upon the death of the individual up to an amount equal to the total medical 
assistance paid on behalf of the individual under the state Medicaid plans.  

See id.; POMS SI 01120.203(B)(2).  

In this case, we previously determined that the Trust failed to meet the first requirement. 

The Trust Must Be Established and Maintained by a Nonprofit Association 

We advised that the original Trust ran afoul of this requirement because it appeared to provide a Trust Fund 
Manager with authority exceeding the limits set forth in POMS SI 01120.225. In particular, Article 8.04 of 
the Trust seemed to impermissibly allow the Trust Fund Manager to determine the amount of the Trust 
corpus to invest. Moreover, the provision allowing the Trustee to delegate such powers and duties to the 
Trust Fund Manager as it saw fit was overly broad. See Art. 7.03(f). For the pooled trust exception to 
apply, the Trustee must retain ultimate managerial control over the Trust, and certain responsibilities may 
not be delegated. See POMS SI 01120.225(D).  

The Amended Trust now appears to comply with this requirement. Under the Amended Trust, the Trustee 
may rely on the services of an “Investment Firm,” but it now makes clear that the Investment Firm operates 
under the direction and overall management of the Trustee. See, e.g.,Art. 1.01(M), 4.01, 7.03(f), 8.01, 8.04. 
In particular, Articles 7.03(f) and 8.04 have both been revised to clearly indicate that the Trustee maintains 
ultimate managerial control over the Trust, including such responsibilities as determining the amount of the 
Trust corpus to invest.  
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With these changes, the Investment Firm no longer appears to have authority exceeding the limits outlined 
in POMS SI 01120.225.[1] 

Conclusion 

We conclude that the Amended Trust has corrected the deficiency previously identified and now satisfies 
the requirements of the pooled trust exception. In addition, and unlike the Joinder Agreement previously 
reviewed, the revised Joinder Agreement appears to properly conform to the Amended Trust.  

----------------------------------------------------------------------------------------------------------- 

PS 01825.037 North Dakota 

B. PS 18-102 Lutheran Social Service of Minnesota’s North Dakota Self-Settled 
Pooled Trust  

Date: June 8, 2018 

1. Syllabus  

This Regional Chief Counsel (RCC) opinion examines whether the Lutheran Social Service of Minnesota’s 
North Dakota Self-Settled Pooled Trust (“Trust”) and Joinder Agreement comply with the requirements for 
a pooled trust exception under section 1917(d)(4)(C) of the Social Security Act (Act). The RCC concludes 
that the Trust allows for the Trust Fund Manager (potentially a for-profit entity) to have excess managerial 
authority. Further, the Joinder Agreement does not conform to the Trust Agreement. Therefore, the Trust 
does not meet the pooled trust exception, and trust sub-accounts are countable resources.  

2. Opinion  

Question 

You asked us to determine whether the Lutheran Social Service of Minnesota’s North Dakota Self-Settled 
Pooled Trust (“Trust”) and Joinder Agreement conform to the pooled trust exception at 42 U.S.C. § 
1382c(a)(3).  

Short Answer 

The Trust does not meet the pooled trust exception to counting assets in the Trust sub-accounts as resources 
because the Trust provides a Trust Fund Manager with the authority to invest funds without proper 
oversight by the Trustee. We also note that the Joinder Agreement does not appear to conform to the Trust 
Agreement. But if the Trust were amended to satisfy the pooled trust exception, and if the Joinder 
Agreement were revised to correspond to the Trust Agreement — and assuming no other changes were 
made — beneficiary sub-accounts would not be countable as resources under the regular resource counting 
rules.  

Background 
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a. Definitions, Establishment, and Purpose  

A Minnesota nonprofit corporation, Lutheran Social Service of Minnesota (“LSS”), established the Trust in 
2016. See Trust, Preamble. The purpose of the Trust is to provide supplemental care and special needs 
assistance to “Beneficiaries,” i.e., disabled persons as defined in the Social Security Act who have sub-
accounts established with the Trust. See Art. 1.01(b), 2.01. The Trust defines “supplemental care” and 
“special needs” as “care that is not otherwise provided, or needs that are not met, by any Public Benefits or 
Government Assistance that might be otherwise available to any Beneficiary.” See Art. 1.01(f). The 
Trustee can make distributions to cover medical and dental treatment; supplemental care; expenditures for 
travel and companionship by a personal care attendant; and other expenditures that the Trustee deems 
advisable to improve the Beneficiary’s quality of life. See Art. 5.03.  

A “Grantor” is defined as a parent, grandparent, legal guardian of a Beneficiary, legal conservator of a 
Beneficiary, or court using the Beneficiary’s funds to establish a sub-account. See Art. 1.01(d). LSS 
maintains a separate sub-account for each Beneficiary, but the Trust sub-accounts are pooled for the 
purpose of investing and managing the funds. Art. 1.01(h), 4.01.  

b. Amendment, Termination, and Distribution of Assets upon Termination  

The Trust is irrevocable upon execution of the Joinder Agreement by the Grantor and Trustee and funding 
of a sub-account for a Beneficiary. Art. 1.04, 3.02. But the Trust may be amended to “effectuate its 
purposes and intent” or to conform the Trust to rules, regulations, or legislative changes related to 42 
U.S.C. § 1396p or related statutes. Art. 1.05. Notice of any proposed amendments is to be provided to the 
North Dakota Department of Human Services and SSA. Art. 1.05.  

A Trust sub-account shall be terminated in three situations: (1) the death of the Beneficiary of the sub-
account, (2) the sub-account balance reaches $0.00, or (3) the Trustee determines that continuation of a 
sub-account is not in the best interests of the sub-account Beneficiary because the assets are at such a level 
as to make continued administration of the sub-account financially burdensome and uneconomical. Art. 
6.01.  

If a sub-account with remaining assets is terminated, those assets will first be used for “payment of 
reasonable expenses and administration fees,” and then distributed as follows: (1) reimbursement for 
services by the State of North Dakota or any other state that provided medical assistance benefits to the 
Beneficiary; (2) to pay any taxes due from the sub-account to the state(s) or federal government because of 
the death of the Beneficiary, as authorized by POMS SI 01120.203(B)(3)(a) and any applicable federal or 
state laws; and (3) to the Beneficiary, if surviving, or otherwise as directed by the Grantor in the Joinder 
Agreement. Art. 6.02.  

c. Spendthrift Provision  

The Trust is a spendthrift trust. Art. 2.04. No Beneficiary has the power to sell, assign, transfer, encumber, 
or in any other manner to anticipate or dispose of their interest in the Trust or any sub-account. Art. 2.04. 
The Trust, and its sub-accounts, are not subject to garnishment, attachment, or other legal process by a 
Beneficiary’s creditors. Art. 2.04. No Beneficiary may compel a disbursement from the Trust. Art. 2.04.  

d. Governing Law  

The Trust is governed by North Dakota law. Art. 9.02. 
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e. Joinder Agreement  

The Trust is effective as to a Beneficiary upon: (1) execution of a Joinder Agreement by a Grantor and the 
Trustee, and (2) the Grantor’s delivery of cash or property to the Trust, and the Trust Funds Manager’s 
acceptance of that cash or property. Art. 3.02. The Trust is irrevocable upon delivery and acceptance of 
assets, and the Grantor releases all rights in, control of, and interest in the assets. Art. 3.02.  

Discussion 

f. The Master Trust Does Not Meet the Pooled Trust Exception Under 42 U.S.C. § 
1396p(d)(4)(C)  

In general, irrevocable trusts created after January 1, 2000, that are established with the assets of an 
individual by means other than transfer by a will are considered to be a resource of that individual for SSI 
eligibility purposes. See 42 U.S.C. § 1382b(e)(2)(A). The purpose of the trust, the discretion of the trustee, 
and restrictions on distributions will not affect its status as a resource. See id. at § 1382b(e)(2)(C). There is 
an exception to this general rule for trusts that are established pursuant to the provisions of § 1917(d)(4)(C) 
of the Act, commonly known as the pooled trust exception. See 42 U.S.C. § 1396p(d)(4)(C). For this 
exception to apply, the pooled trust must satisfy certain requirements:  

1. The trust must be established and maintained by a non-profit association; 

2. A separate account must be maintained for each beneficiary of the trust, but the trust pools these 
accounts for purposes of investing and managing the trust;  

3. Accounts in the trust must be established solely for the benefit of the disabled individual;  

4. Accounts must be established by the individual, a parent, a grandparent, a legal guardian, or a court; and  

5. The trust must provide that, to the extent that amounts remaining in the beneficiary’s sub-account upon 
the death of the beneficiary are not retained by the trust, the state(s) will receive all amounts remaining in 
the trust upon the death of the individual up to an amount equal to the total medical assistance paid on 
behalf of the individual under the state Medicaid plans.  

See id.; POMS SI 01120.203(B)(2). As discussed below, the Trust does not meet the first pooled trust 
requirement.  

i. The Trust Is Established and Maintained by a Nonprofit Association, But It Potentially Provides Excess 
Authority to a Trust Fund Manager  

The Trust was established by LSS, a Minnesota nonprofit corporation, and the Trust agreement states that 
any successor Trustee must be another nonprofit corporation. Art. 7.02. But the Trust also provides that the 
Trustee can employ a “Trust Fund Manager” and other agents and can “delegate to them such of the rights, 
powers, and duties herein conferred upon the Trustee as the Trustee deems proper.” Art. 7.03(f). The Trust 
Fund Manager is specifically given the authority “to receive, hold, manage, and control all the income 
arising from such Trust and the corpus thereof and to do such other acts or things concerning the Trust as 
may be advisable.” Art. 8.04.  

Because the Trust provides that the Trust Fund Manager must be a bank or trust company, we assume that 
it is a for-profit entity. See Art. 1.01(m). Pursuant to POMS SI 01120.225(D), a nonprofit corporation may 
employ the services of a for-profit entity, but the nonprofit corporation must maintains ultimate managerial 
control over the Trust. For example, the nonprofit must remain responsible for determining the amount of 
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the trust corpus to invest, removing or replacing the trustee, and making the day-to-day decisions regarding 
the health and well-being of the pooled trust beneficiaries. See id.  

It appears that the Trust provides the Trust Fund Manager with authority exceeding the limits set forth in 
POMS SI 01120.225. In particular, Article 8.04 of the Trust seems to impermissibly allow the Trust Fund 
Manager to determine the amount of the Trust corpus to invest. Moreover, the provision allowing the 
Trustee to delegate such powers and duties to the Trust Fund Manager as it sees fit is overly broad. See Art. 
7.03(f). As noted above, for the pooled trust exception to apply, the Trustee must retain ultimate managerial 
control over the Trust, and certain responsibilities may not be delegated. See POMS SI 01120.225(D).  

ii. Separate Sub-Accounts Are Maintained 

Consistent with the second requirement, each Beneficiary has a separate sub-account, which is then pooled 
for purposes of investing and managing the funds. Art. 4.01.  

iii. The Trust Satisfies the Requirement that Accounts Be Established Solely for the Benefit of the Disabled 
Individual  

Each beneficiary’s sub-account must be established for the sole benefit of the disabled individual in order 
to meet the third requirement. See POMS SI 01120.203(B)(2)(a), (e). The sub-account cannot benefit any 
other individual or entity during the disabled individual’s lifetime or allow for termination of the account 
prior to the individual’s death and payment of the corpus to another individual or entity. Id. Exceptions are 
permitted for certain administrative expenses and payments to a third party for goods, services, and limited 
travel expenses. POMS SI 01120.201(F)(2)(b)-(c).  

In the event that a trust can be terminated during a beneficiary’s lifetime, the trust must provide that:  

1) Upon early termination, the trust must reimburse the state(s) in an amount equal to the total amount of 
medical assistance paid under state Medicaid plan(s);  

2) After reimbursement to the state(s) and payment of allowed expenses, all remaining funds must be given 
to the trust beneficiary; and  

3) The early termination power is provided to someone other than the trust beneficiary. 

POMS SI 01120.199(F). Here, the Trust only allows for early termination if (a) the sub-account balance 
reaches zero dollars or (b) if, in the Trustee’s sole and absolute discretion, continuation of the sub-account 
would not be in the best interests of the Beneficiary because the sub-account’s “assets are at such a level as 
[to] make continued administration of the Sub-Account financially burdensome and uneconomical.” Art. 
6.01. Under the first scenario, the above criteria are moot because there would be no remaining funds in the 
sub-account. In any event, the Trust’s early termination provisions appear to comply with POMS SI 
01120.199(F). The Trust’s provision for disposition of assets upon termination of a sub-account only 
allows for the payment of “reasonable expenses and administration fees” prior to state Medicaid payback. 
Art. 6.02. That appears to be consistent with the POMS, which allow for “[r]easonable fees and 
administrative expenses associated with the termination of the Trust” prior to reimbursement of medical 
assistance to the State(s). POMS SI 01120.199(F)(3). Further, following Medicaid payback, the balance of 
the remaining assets are to be distributed to the Beneficiary.[2] 

See Art. 6.02(c). The Trust’s early termination provisions are thus acceptable.  

In addition, the Trust does not contemplate any other impermissible payments or benefits to third parties. 
The Trust states that sub-accounts are for the “sole benefit” of the Beneficiary, and it does not otherwise 
provide for improper distributions. See Art. 1.01(h), 5.03, 5.04.  
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iv. The Trust Properly Provides that Individuals Authorized by Statute May Establish a Sub-Account  

To meet the fourth requirement, the accounts in the Trust must be established by a parent, grandparent, 
legal guardian of an individual, individual himself, or by a court. See 42 U.S.C. § 1396p(d)(4)(C); see also 
POMS SI 01120.203(B)(2)(f). The Trust properly limits the establishment of a Trust sub-account to these 
individuals/entities. See Art. 1.01(d). All sub-accounts will thus satisfy this requirement of the pooled trust 
exception.  

v. The Trust Properly Provides for Medicaid Reimbursement 

The Trust satisfies the fifth requirement because it contains specific language providing that, upon the 
death of a Beneficiary, the Trust shall first be subject to claims for reimbursement from the State of North 
Dakota or any other state that provided medical assistance benefits to the Beneficiary. Art. 6.02. The Trust 
does not limit payment to any particular state or time-period. See id.; see also POMS SI 
01120.203(B)(2)(g).  

While the Trust allows for payment of “reasonable expenses and administration fees” prior to State 
Medicaid payback, POMS SI 01120.203(B)(3) expressly provides that “[r]easonable fees for administration 
of the trust estate” are “[a]llowable administrative expenses” excepted from the requirement that states that 
provided Medicaid have the first right of reimbursement. Art. 6.02; see also POMS SI 01120.203(B)(2)(g). 
The Trust does not provide any additional detail as to what expenses and administration fees it would 
consider “reasonable,” but it does state its intent to “conform with all the requirements of 42 U.S.C. § 
1396p and/or related laws and regulations . . . pertaining to reimbursements to States for Government 
Assistance provided on behalf of such Beneficiary.” Art. 6.02. Given the Trust’s stated intent, as well as the 
fact that it does not expressly allow for the payment of any prohibited expenses prior to state Medicaid 
payback, we believe this Trust language is acceptable.[3] 

g. Assuming the Trust Was Amended to Comply with 42 U.S.C. § 1396p(d)(4)(C), the 
Sub-Account Would Not Be a Resource Under the Regular Resource Counting Rules  

Even if the Trust is amended to address the issue noted above, the sub-accounts must still be evaluated 
under the regular resource rules. See POMS SI 01120.203(B)(1)(A); POMS SI 01120.200. Pursuant to the 
Joinder Agreement, the sub-account will be funded by the beneficiary. See Joinder Agreement ¶¶ B-C. SSA 
applies the regular resource rules to determine whether a trust that is established with a beneficiary’s own 
assets is a resource. See POMS SI 01120.200(D).[4] Pursuant to these rules, trust property may be a 
resource for SSI purposes if the individual: (1) has the authority to revoke the trust and then use the funds 
to meet his basic needs for food or shelter; (2) can direct the use of the trust principal for his support and 
maintenance; or (3) can sell his beneficial interest in the trust. See POMS SI 01120.200(D)(1)(a)-(b).  

The Trust provides that the sub-accounts are irrevocable as to the Grantor and Beneficiary. Art. 1.04. But a 
general principle of trust law holds that if a grantor is also the sole beneficiary of a trust, the trust is 
revocable regardless of language to the contrary in the trust document. See Restatement (Third) of Trusts § 
65 (2003); S~ and A~ on Trusts, § 34.3. North Dakota appears to follow this general principle. See POMS 
PS 01825.037 (PS 17-075). Even so, the Trust remains irrevocable because the Trust and Joinder 
Agreement identify residual beneficiaries — any remaining funds (after the reimbursement of Medicaid 
payments and payment of funeral expenses and administrative costs) are distributed to “Descendants of the 
Beneficiary.” See Art. 6.02(c); Joinder Agreement § L.3. See also POMS SI 01120.200(D)(3) (providing 
that “residual beneficiaries are assumed to be created, absent evidence of a contrary intent, when a grantor 
names heirs, next of kin, or similar groups to receive remaining assets in the trust upon the grantor’s death. 
In such case, the trust is considered to be irrevocable.”).  

Further, beneficiaries do not have the right to direct the use of the Trust principal for their support and 
maintenance; rather the Trustee has the sole and absolute discretion to elect to disburse such funds for the 
benefit of a Beneficiary. See Art. 5.01. The Trust also contains a spendthrift clause that prohibits 
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beneficiaries from anticipation, assignment, attachment, or compelling a disbursement from the Trust. Art. 
2.04; see also POMS SI 01120.200(D)(1)(a). Under North Dakota law, a spendthrift clause is valid in a 
self-settled trust that meets the pooled trust criteria in POMS SI 01120.203. See POMS PS 01825.037 (PS-
17-075 (citing N.D. Cent. Code Ann. §§ 59-13-03.(503)(2)-(3); 59-13-05.(505)(1))). Therefore, assuming 
the Trust was otherwise amended to satisfy the pooled trust requirements, the spendthrift provision would 
prevent a Beneficiary from selling his beneficial interest the Trust.  

3. Conclusion  

In sum, we conclude that the Trust does not satisfy the pooled trust exception to counting assets in the sub-
accounts as resources. The Trust allows for the Trust Fund Manager to have excess authority. Further, the 
Joinder Agreement does not conform to the Trust Agreement. If LSS were to correct the Joinder Agreement 
and amend the Trust to address the problematic provisions and satisfy the pooled trust exception, the sub-
accounts would not be countable as resources under the regular resource counting rules.  

--------------------------------------------------------------------------------------------------- 

PS 01825.049 Utah  
A. PS 20-031 Secured Futures Pooled Special Needs Trust & the Utah 
Amendment  

Date: March 23, 2020 

1. Syllabus  

This Regional Chief Counsel opinion examines whether the Secured Futures Pooled Special Needs Trust 
(the “Trust”) and Joinder Agreement, and Utah Amendment thereto, satisfy the pooled trust exception at 42 
U.S.C. § 1396p(d)(4)(C). The opinion concludes that the Trust does not meet the pooled trust exception to 
counting assets in the Trust sub-accounts as resources because it impermissibly allows the Trustee to 
delegate responsibilities to a for-profit entity that must be retained by the Trustee.  

2. Opinion  

QUESTION PRESENTED 

You asked us to determine whether the Secured Futures Pooled Special Needs Trust (the “Trust”) and 
Joinder Agreement, and Utah Amendment thereto, satisfy the pooled trust exception at 42 U.S.C. § 
1396p(d)(4)(C).  

SHORT ANSWER 

The Trust does not meet the pooled trust exception to counting assets in the Trust sub-accounts as resources 
because it impermissibly allows the Trustee to delegate responsibilities to a for-profit entity that must be 
retained by the Trustee.  

But if the Trust were amended to satisfy the pooled trust exception, and assuming no other changes were 
made, beneficiary sub-accounts would not be countable as resources under the regular resource counting 
rules.  
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BACKGROUND 

Definitions, Establishment, and Purpose  

Secured Futures, Inc., a Pennsylvania nonprofit corporation, established the Trust in May 2008. It was 
amended and restated in February 2009, December 2014, and, most recently, in August 2015. The purpose 
of the Trust is to provide for the supplemental needs of beneficiaries, i.e., persons with disabilities as 
defined in the Social Security Act who have a “trust share” established with the Trust. See Art. 1, 2.1. The 
Trust defines supplemental needs as those items, products, or services not otherwise being provided 
through public assistance or other sources of income that can be provided “to increase the beneficiary’s 
quality of life and to assist in and are related to the treatment of the beneficiary’s disability.” Art. 1.  

Secured Futures maintains a separate sub-account, or “trust share,” for each beneficiary, but the trust shares 
are pooled for the purposes of investing and managing the funds. Art. 1, 2.2.  

Amendment, Termination, and Distribution of Assets upon Termination 

The Trust is irrevocable, but may be amended by Secured Futures to conform the agreement to relevant 
laws and regulations See Art. 5, 8.1, 8.2.  

The Trustee may arrange to transfer a beneficiary’s trust share to another pooled trust if it determines it can 
no longer fulfill its fiduciary duties to a beneficiary or if it has reasonable cause to believe that the income 
or principal in a trust share may cause a beneficiary to become liable for basic maintenance, support, or 
care that would otherwise be provided by local, state, or federal government agencies. See Art. 7.1. 
Similarly, if it becomes impossible or impracticable to the meet the objectives of the Trust with respect to 
all beneficiaries, the Trustee may terminate the agreement and transfer beneficiary trust shares to another 
pooled trust. Art. 9.1.  

Upon the death of a beneficiary, the Trust provides that any amounts not retained by the Trust “that were 
the funds of the beneficiary prior to the establishment of the trust share” shall, “after allowable 
administrative expenses and taxes are paid,” first be used to reimburse any states for medical assistance 
provided to the beneficiary. Thereafter, the balance of the beneficiary trust share shall be paid to the 
persons named in the Joinder Agreement. See Art. 6.11, 6.12; Joinder Agreement.  

Spendthrift Provision 

The Trust provides that beneficiaries have no right to assign income or principal or otherwise compel a 
distribution for any purpose; no part of the Trust shall be subject to the claims of creditors. See Art. 6.6, 
6.7.  

Governing Law 

The Trust agreement is governed by Pennsylvania law. Art. 10.2. 

Joinder Agreement 

The Trust is effective as to a beneficiary upon execution of a Joinder Agreement by a grantor and 
acceptance by the Trustee, and by making a deposit of funds accepted by the Trustee. Art. 6.1. All such 
deposits are irrevocable and non-refundable. Art. 6.4.  

Utah Amendment 
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In August 2013, Secured Futures executed the Utah Amendment to the Trust, as restated in February 2009. 
The amendment addresses how funds remaining in a Utah beneficiary’s account will be used after their 
death. More specifically, it notes the Trustee’s intention to fully comply with Utah Medicaid Financial 
Eligibility Policy 512-2.3, and provides that (1) “[u]pon the death of the disabled trust account beneficiary 
the Trustee will notify the State Medicaid Agency and will pay all amounts remaining in the beneficiary’s 
account to the State up to the total assistance paid on behalf of the beneficiary,” and (2) “[i]f any funds in 
the deceased beneficiary’s account are retained by the trust, that amount shall not exceed 50% of the 
remaining funds,” which must “be used only for other individuals meeting the Social Security disability 
criteria.”  

DISCUSSION 

(A) The Trust Does Not Meet the Pooled Trust Exception Under 42 U.S.C. § 1396p(d)(4)(c) 

In general, irrevocable trusts created after January 1, 2000, that are established with the assets of an 
individual by means other than transfer by a will are considered to be a resource of that individual for SSI 
eligibility purposes. See 42 U.S.C. § 1382b(e)(2)(A). The purpose of the trust, the discretion of the trustee, 
and restrictions on distributions will not affect its status as a resource. See id. § 1382b(e)(2)(C). There is an 
exception to this general rule for trusts that are established pursuant to the provisions of § 1917(d)(4)(C) of 
the Act, commonly known as the pooled trust exception. Seeid. § 1396p(d)(4)(C). For this exception to 
apply, the pooled trust must satisfy certain requirements:  

1. The trust must be established and maintained by a nonprofit association; 
2. A separate account must be maintained for each beneficiary of the trust, but the trust pools these 

accounts for purposes of investing and managing the trust;  
3. Accounts in the trust must be established solely for the benefit of the disabled individual; 
4. Accounts must be established by the individual, a parent, a grandparent, a legal guardian, or a 

court; and  
5. The trust must provide that, to the extent that amounts remaining in the beneficiary’s sub-account 

upon the death of the beneficiary are not retained by the trust, the state(s) will receive all amounts 
remaining in the trust upon the death of the individual up to an amount equal to the total medical 
assistance paid on behalf of the individual under the state Medicaid plans.  

See id.; POMS SI 01120.203(D). As discussed below, the Trust does not meet the first pooled trust 
requirement.  

1. The Trust Is Established and Maintained by a Nonprofit Association, But It Potentially Provides for an 
Excess Delegation of Authority 

While the Trust was established by a nonprofit corporation, it also provides that “the Trustee has the power 
to delegate to a corporate fiduciary the exercise of any powers, with the same effect as if the Trustee had 
joined in the exercise of such power.” Art. 3.1, 3.3. Pursuant to POMS SI 01120.225(D), a nonprofit 
corporation may employ a for-profit entity such as an investment advisor if the nonprofit corporation 
maintains ultimate managerial control over the Trust. For example, the nonprofit corporation must remain 
responsible for determining the amount of the trust corpus to invest, removing or replacing the trustee, and 
making the day-to-day decisions regarding the health and well-being of the pooled trust beneficiaries. See 
id.  

The delegation of authority authorized by the Trust appears overly permissive; certain responsibilities 
cannot be delegated. Assuming that the corporate fiduciary is a for-profit entity, it raises the possibility that 
the delegation of authority could exceed the limits set forth in POMS SI 01120.225. For example, the 
delegation provision does not make clear that Secured Futures, as Trustee, must be responsible for 
determining the amount of the Trust corpus to invest. See POMS SI 01120.225(D).  
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2. Separate Sub-Accounts Are Maintained 

Consistent with the second requirement, each beneficiary has a separate sub-account (“beneficiary trust 
share”), and the Trustee pools these accounts for the purpose of investing and managing the funds. Art. 2.2.  

3. The Trust Accounts Are Established Solely for the Benefit of the Disabled Individual, and Early 
Termination Provisions Comply with Agency Rules 

Each beneficiary’s sub-account must be established for the sole benefit of the disabled individual in order 
to meet the third requirement. See POMS SI 01120.203(D)(5). The sub-account cannot benefit any other 
individual or entity during the disabled individual’s lifetime, or allow for termination of the account prior to 
the individual’s death and payment of the corpus to another individual or entity. Id. Exceptions are 
permitted for certain administrative expenses and payments to a third party for goods, services, and limited 
travel expenses. POMS SI 01120.201(F)(3)-(4).  

In the event that a trust can be terminated during a beneficiary’s lifetime, the trust must provide that:  

a. Upon early termination, the trust must reimburse the state(s) in an amount equal to the total amount of 
medical assistance paid under state Medicaid plan(s);  

b. After reimbursement to the state(s) and payment of allowed expenses, all remaining funds must be given 
to the trust beneficiary; and  

c. The early termination power is provided to someone other than the trust beneficiary. 

See POMS SI 01120.199(F). However, an early termination clause does not need to meet the above criteria 
if the clause solely allows for a transfer of the beneficiary’s assets from one § 1917(d)(4)(C) trust to 
another § 1917(d)(4)(C) trust. See POMS SI 01120.199(F)(2).  

The Trust complies with these requirements. See, e.g., Art. 1 (definition of “Extra and Supplemental 
Needs”), 2.1, 6.2. While the Trust contemplates early termination under certain circumstances (and never at 
the behest of the beneficiary), it generally provides that the sub-account(s) will be transferred to a 
comparable nonprofit pooled trust organized according to 42 U.S.C. § 1396p(d)(4)(C).[1] See Art. 7.1, 7.2, 
9.1, 9.2. In such circumstances, the Trust also allows for the payment of “taxes due to the States or Federal 
government due to the termination of the Beneficiary Trust Share; reasonable fees and administrative 
expenses associated with the termination of the Beneficiary Trust Share; and reasonable costs associated 
with investment, legal or other services rendered on behalf of the individual with regard to the Beneficiary 
Trust Share.” Art. 7.2. These constitute allowable administrative expenses prior to reimbursement of State 
medical assistance. See POMS SI 01120.199(F)(1), (3); see also POMS SI 01120.201(F)(4), POMS SI 
01120.203(E).  

The Trust further provides that, in the event that account funds are not transferred to another pooled trust, 
the beneficiary trust share will only be distributed to the beneficiary after payment of (1) allowable taxes 
and administrative expenses, and (2) reimbursement of state medical assistance. Art. 9.2. This is consistent 
with the early termination criteria. See POMS SI 01120.199(F).  

4. The Trust Properly Provides that Individuals Authorized by Statute May Establish a Sub-Account 

To meet the fourth requirement, the accounts in the Trust must be established by a parent, grandparent, 
legal guardian of an individual, individual himself, or by a court. See 42 U.S.C. § 1396p(d)(4)(C); see also 
POMS SI 01120.203(D)(6)-(7). The Trust properly limits the establishment of a Trust sub-account to these 
individuals/entities. See Art. 1 (definition of “Grantor”). In this instance, the sub-account was established 
by the disabled individual. See Joinder Agreement.  
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5. The Trust Properly Provides for Medicaid Reimbursement 

The Trust contains specific language providing that, to the extent that amounts remaining in a beneficiary’s 
account after their death are not retained by the Trust, the Trust pays to the state(s) an amount equal to the 
total amount of medical assistance paid on behalf of the individual under State Medicaid plan(s). Art. 6.11-
6.12. The Trust does not limit payment to any particular state or time period. Seeid.;see also POMS SI 
01120.203(D)(8). Nor does the Trust allow for payment of any prohibited expenses prior to reimbursement. 
Art. 6.12; see also POMS SI 01120.203(D)(8), (E). The language used in the Joinder Agreement, executed 
by the beneficiary and Trustee in August 2017, is consistent with this.  

However, as previously noted, we have also been provided a copy of an August 2013 “Utah Amendment,” 
which amended the Trust (as restated in February 2009) with respect to Utah beneficiaries. For these 
individuals, the Utah Amendment clarifies that upon the death of a beneficiary, the Trustee must notify the 
“State Medicaid Agency” and use any funds remaining in the beneficiary’s account to reimburse the State 
for medical assistance it has paid on behalf of the beneficiary. Further, to the extent any funds are retained 
by the Trust, the Utah Amendment provides that the amount retained may not exceed fifty percent of 
remaining funds and that any retained funds “shall be used only for other individuals meeting the Social 
Security disability criteria.”  

While unclear if this amendment remains operative—the master Trust has since been amended and restated 
on two occasions, and the Joinder Agreement signed by the beneficiary in 2017 only references the 
language appearing in the master agreement—we find that the Utah Amendment also comports with the 
State Medicaid payback provision. While it could be read to impermissibly limit Medicaid payback to a 
particular state (i.e., Utah), we do not think such a strict reading is warranted since the amendment only 
generically refers to “State Medicaid Agency” and the master Trust and Joinder Agreement both 
contemplate reimbursement to all states that provided medical assistance through Medicaid.  

(B) Assuming the Trust Were Amended to Comply with 42 U.S.C. § 1396p(d)(4)(C), the Sub-Account 
Would Not Be a Resource Under the Regular Resource Counting Rules 

Even if the Trust is amended to address the delegation-of-authority issue noted above, the sub-accounts 
must still be evaluated under the regular resource rules. See POMS SI 01220.203(A); POMS SI 
01120.200(D)(1)-(2). Pursuant to these rules, trust property may be a resource for SSI purposes if the 
individual: (1) has the authority to revoke the trust and then use the funds to meet his or her basic needs for 
food or shelter; (2) can direct the use of the trust principal for his or her support and maintenance; or (3) 
can sell his or her beneficial interest in the trust. See POMS SI 01120.200(D)(1)(a).  

1. The Trust is Not Revocable 

The Trust provides that deposits to sub-accounts are irrevocable. Art. 5, 6.4; Joinder Agreement. But 
Pennsylvania follows the general principle of trust law that if a grantor is also the sole beneficiary of a 
trust, the trust is revocable regardless of language to the contrary. See Long v. Tradesmen’s Nat’l Bank & 
Trust. Co., 165 A. 56 (Pa. Super. Ct. 1933); see also Schellentrager v. Tradesmen’s Nat’l Bank & Trust 
Co., 88 A.2d 773 (Pa. 1952) (citing Restatement (First) of Trusts § 339). However, in this case, the Trust 
remains irrevocable because it provides that, upon the death of a beneficiary, all residual funds shall either 
be retained by the Trust or distributed to the persons named in the Joinder Agreement. Art. 6.12; Joinder 
Agreement. The Trust therefore has an identifiable residual beneficiary and is irrevocable. See POMS 
01120.200(D)(3).  

2. The Beneficiary Cannot Direct the Use of the Trust Principal 

Beneficiaries do not have the right to direct the use of the Trust principal for their support and maintenance; 
rather the Trustee has the sole and absolute discretion to elect to disburse such funds for the benefit of a 
beneficiary. See Art. 2.1, 6.2, 6.7  
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3. A Beneficiary May Be Able to Sell His or Her Beneficial Interest in the Trust, But It Would Have No 
Significant Market Value 

With respect to selling a beneficiary’s interest in a sub-account, the Trust contains spendthrift provisions 
preventing beneficiaries from assignment, attachment, or compelling a disbursement from the Trust. Art. 
6.6, 6.7; see POMS SI 01120.200(B)(13). However, where the grantor is also the beneficiary, such 
spendthrift provisions are generally invalid. See Restatement (Third) of Trusts § 58 cmt. e (2003); POMS 
SI 01120.200(B)(13). Even so, a beneficiary’s interest in the Trust has no significant market value because 
disbursements are within the sole discretion of the Trustee. See Art. 2.1, 6.2, 6.7. A beneficiary’s interest in 
the Trust should thus be considered a resource with zero market value. See POMS SI 01140.44.  

CONCLUSION 

In sum, we conclude that the Trust does not satisfy the pooled trust exception to counting assets in the sub-
accounts as resources. The Trust provides that the Trustee can delegate to a corporate (for-profit) fiduciary 
any powers, which conflicts with the requirement that certain types of authority must vest in the Trustee. If 
Secured Futures were to amend the Trust so as to bring it into compliance with the pooled trust exception, 
the sub-accounts would not be countable as resources under the regular resource counting rules.  

--------------------------------------------------------------------------------------------------------------------------------- 

PS 01825.055 Wisconsin 
C. PS 19-079 Review of Life Navigators, Inc. Amended Master Trust Agreement 
for Trust II Pooled Trust  

Date: March 8, 2019 

1. Syllabus  

This Regional Chief Counsel (RCC) opinion examines whether the second-amended version of the Life 
Navigators, Inc. Master Trust Agreement for Trust II pooled trust (we evaluated the first-amended version 
under "PS 17-062 Review of Life Navigators, Inc. Master Trust Agreement for Trust II Pooled Trust" 
below in this section) now satisfies the criteria for the pooled trust exception under section 1917(d)(4)(C) 
of the Social Security Act. The RCC concludes that the second-amended version now meets all of the 
requirements of the pooled trust exception, and sub-accounts in the pooled trust would not be considered 
resources for SSI purposes.  

2. Opinion  

You asked whether the Second Restatement of the Life Navigators, Inc. Master Trust Agreement (“Second 
Restatement”) for Trust II – Pooled Trust (“Trust II”), that was implemented on April 12, 2017, is in 
compliance with the Agency’s pooled trust policy. For the reasons discussed below, we conclude that the 
sub-accounts in the Life Navigators’ Trust II now comply with the Agency’s pooled trust policy and would 
not be considered resources.  

BACKGROUND 

The original Master Trust Agreement (“MTA”) for Trust II was executed on January 29, 2011. Life 
Navigators issued a First Restatement of their MTA on June 22, 2016 (the “First Restatement”), appointing 
Waukesha State Bank as Trustee of Trust II. We previously advised that the First Restatement of the MTA 
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did not comply with the Agency’s pooled trust policies. See POMS PS 01825.055 (PS 17-062). The Second 
Restatement for Trust II was issued on April 12, 2017, to address the noncompliance issues that the Agency 
had identified.  

According to the Second Restatement, Life Navigators, Inc. (“Life Navigators”), a non-profit corporation, 
manages Trust II as the initial “Trust Manager.” 2nd Rest., Art. I(E). Prairie Financial Group of Waukesha 
State Bank serves as the initial “Trustee” for Trust II. 2nd Rest., Art. IV. However, the amended trust now 
states that Life Navigators, as Trust Manager, “shall manage the Trust as required by 42 U.S.C. § 
1396p(d)(4)(C).” 2nd Rest., Art. I(E). The Second Restatement also now states that “[t]he Trustee will [be] 
directed by the Trust Manager with regard to the beneficiary’s needs and best interests” and that all 
decisions regarding distributions will be made as required by 42 U.S.C. § 1396p(d)(4)(C). 2nd Rest., Art. 
IV(D). The Second Restatement provides that “the Trust Manager may authorize the Trustee, to make 
payments out of the Trust” for a beneficiary. 2nd Rest., Art. VII(C). The Trustee is to make such payments 
“under the management of the Trust Manager.” 2nd Rest. Art. VII(C). Only Life Navigators may remove 
and replace the Trustee. 2nd Rest., Art. IV(B). Furthermore, the Trustee’s powers to manage the funds are 
“[s]ubject to the consent of Life Navigators.” 2nd Rest. Art. XII.  

Under the Second Restatement of Trust II, a beneficiary is an individual with a developmental or related 
disability who meets the definition of “disabled” under 42 U.S.C. § 1382c(a)(3). 2nd Rest., Art. I(A). The 
primary purpose of Trust II is to supplement available government benefits to ensure the beneficiary’s 
comfort and happiness during his or her lifetime. 2nd Rest., Art. VII(B). Payments from Trust II are made 
on behalf of the beneficiary from Trust II assets at the sole discretion of the Trust II Trustee. 2nd Rest., Art. 
VII(A). The Second Restatement specifies that Trust II is established for the sole benefit of each individual 
beneficiary and that it is an irrevocable trust. Id.; 2nd Rest., Art. X; Instrument of Adoption, Art. I.  

Life Navigators Trust II was established with the intention that it qualify as a pooled trust under 42 U.S.C. 
§ 1396p(d)(4)(C). 2nd Rest., Art. IX(D), Art. X, & Art. XIV(B). Trust II consists of separate, self-funded 
sub-accounts, or “trust shares,” that are maintained for the sole benefit of each trust share beneficiary, but 
the trust share assets are pooled for purposes of management and investment. 2nd Rest., Art. VI. Each trust 
share is funded entirely by the beneficiary’s own assets, which are transferred to Trust II by the beneficiary 
or by the beneficiary’s parent, grandparent, legal guardian, or a court. 2nd Rest., Art. I(D) & Art. V. The 
individual trust shares are established by executing a separate “Instrument of Adoption.” 2nd Rest., Art. 
I(H).  

The Trustee, which operates under the management of the Trust Manager, is obligated under the Second 
Restatement to provide regular accountings—at least quarterly—to the beneficiary or his legal 
representative, as directed by the Instrument of Adoption. 2nd Rest., Art. IV(C); Instrument of Adoption, 
Art. VI. The Second Restatement specifies that beneficiaries do not have any right to receive payments out 
of the income or principal of Trust II and that all distributions made from Trust II are at the discretion of 
the Trust Manager. Id. Because Trust II is intended to supplement available government benefits, the 
Second Restatement sets forth that the Trust Manager has an obligation to consider the effect that any 
distribution will have on a beneficiary’s entitlement to those government benefits. 2nd Rest., Art. VII(B). 
However, the Trust Manager may use its discretion to make distributions, or to direct the Trustee to make 
such distributions, that may reduce a beneficiary’s government benefits if the Trust Manager determines 
that such a distribution will increase the beneficiary’s comfort and happiness. Id.  

On the death of a beneficiary, if the funds in the trust sub-account are less than the total amount received in 
medical assistance, Trust II will retain the entire amount remaining in the trust sub-account. See 2nd Rest., 
Pooled Trust Overview, Art. IX(A). If the amount in the sub-account is more than the total amount received 
in medical assistance, then all states will be reimbursed for any medical assistance provided, and the 
remaining funds will be paid to any remainderman named in the Instrument of Adoption. Id. If all named 
remaindermen are deceased, the remainder will be distributed to Life Navigators, Inc. Id. 

DISCUSSION 

https://secure.ssa.gov/apps10/poms.nsf/lnx/1601825055
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Second Restatement of Life Navigators Pooled Trust II: Pooled Trust Exception 

Under the Social Security Act (“Act”), a trust created on or after January 1, 2000, from the assets of an 
individual generally will be considered a resource to the extent that the trust is revocable or, in the case of 
an irrevocable trust, to the extent that any payments could be made from the trust to or for the benefit of the 
individual. See 42 U.S.C. § 1382b(e); POMS SI 01120.201(D). However, if a trust meets the criteria of 
either an individual special needs trust under 42 U.S.C. § 1396p(d)(4)(A) or a pooled trust under § 
1396p(d)(4)(C), the trust is excluded from this rule. See POMS SI 01120.203.  

We previously advised that the trust is irrevocable because the trust states it is irrevocable and because the 
trust names a contingent remainder beneficiary (the trust itself) that would prevent the grantor/beneficiary 
from revoking the trust unilaterally. 2nd Rest., Art, IX(A) and (B), Art. X; Instrument of Adoption, Art. I; 
see POMS SI CHI01120.200(C) (“[I]f the trust names a residual beneficiary to receive the benefit of the 
trust interest after a specific event, usually the death of the primary beneficiary, the trust is irrevocable. The 
primary beneficiary cannot unilaterally revoke the trust; he needs the consent of the residual beneficiary.”); 
Wis. Stat. § 701.0411 (irrevocable trust may be modified or terminated only upon consent of grantor and all 
beneficiaries).  

Nevertheless, as we previously advised, Trust II will be considered a resource to the extent that any 
payments could be made from the trust to or for the benefit of the individual. Here, the entire income and 
the principal in the individual trust shares can be used for the benefit of the beneficiary for whom the trust 
share was established. 2nd Rest., Arts. I, II, VII. Thus, self-funded trust shares in Trust II would be 
resources under these provisions, unless an exception applies.  

To qualify for the pooled trust exception, the Second Restatement of Trust II must contain the assets 
belonging to a disabled individual and satisfy the following conditions:  

1. The trust is established and managed by a nonprofit association. 
2. The trust maintains a separate account for each beneficiary, but may pool these accounts for 

purposes of investment and management of funds.  
3. Accounts in the trust are established solely for the benefit of the disabled individual. 
4. Accounts are established through the actions of the individual, parent, grandparent, legal guardian, 

or court.  
5. To the extent that amounts remaining in the beneficiary’s account upon the death of the 

beneficiary are not retained by the trust, the trust will pay to the state(s) from such remaining 
amounts in the account an amount equal to the total amount of medical assistance paid on behalf 
of the beneficiary under the State Medicaid plan.  

See 42 U.S.C. § 1396p(d)(4)(C); POMS SI 01120.203(B)(2).  

We previously advised that the trust met all conditions other than the first criteria listed above. POMS PS 
01825.055 (PS 17-062). There have been no changes to the trust that would change our conclusion that the 
trust meets the other criteria.  

The Second Restatement of Life Navigators Trust II now appears to meet the first criteria, as well. 
However, as noted above and discussed herein, the trust documents reflect somewhat inconsistent 
definitions of “Trust Manager” in the Trust Overview compared with Article I of the Second Restatement. 
We recommend that, for the sake of clarity, Life Navigators Inc. should be asked to revise the definition in 
Article I(E) to comport with the more fulsome definition of “Trust Manager” in the Trust Overview.  

Under the first criteria, above, the trust must be established and managed by a non-profit organization. 
While Agency policy allows a non-profit pooled trust manager to employ the services of a for-profit entity, 
the policy dictates that the non-profit association must maintain ultimate managerial control over the trust. 
See POMS SI 01120.225(D). For example, non-profit Life Navigators must maintain ultimate control over 
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determining the amount of the trust corpus to invest and making the day-to-day decisions regarding the 
health and well-being of the pooled trust beneficiaries. Id. The use of a for-profit entity must always be 
subordinate to the non-profit manager. Id.  

We previously found that the First Restatement of Trust II did not meet the first condition of the pooled 
trust exception because it delegated the management of Trust II to the for-profit Trustee (Prairie Financial 
Group of the Waukesha State Bank). However, the amendments made to the MTA under the Second 
Restatement make clear that the Trustee’s powers are subordinate to the Trust Manager.  

Specifically, the Second Restatement explicitly limits the authority of the for-profit Trustee (Prairie 
Financial Group) and makes it clear that the Trust Manager (Life Navigators, Inc.) retains ultimate 
managerial authority. 2nd Rest. Art. II, Art. IV(D), Art. VII(A) & (C). For example, Article VII(C) sets out 
a list of examples of the types of discretionary payments that may be made “by the Trust Manager or the 
Trustee under the management of the Trust Manager.” Article VII(C) of the Second Restatement later 
reiterates that the list is nonexhaustive and that it is meant “to illustrate for the Trustee certain items which 
the Trustee may, under the management of the Trust Manager, wish to provide for the Beneficiary.” 
Similarly, Article XII of the Second Restatement sets forth the “Powers of the Trustee” and includes 
express language limiting the Trustee’s authority such that it cannot act without the consent of the non-
profit Trust Manager, Life Navigators. 2nd Rest., Art. XII. Article XII of the Second Restatement ends by 
reiterating that “all of the foregoing authorities that may be exercised by the Trustee are with the consent of 
Life Navigators, Inc. pursuant to their managerial duties per 42 U.S.C. § 1396p(d)(4)(C).” Id.  

However, one aspect of the amended trust gave us some pause. Under Article II of the Second Restatement, 
it appears there is a possibility that some other entity may be named as Trust Manager, and there is no 
requirement that the new Trust Manager will be a non-profit entity. 2nd Rest., Art. II. Specifically, Article 
II states as follows:  

The initial Trust Manager shall be Life Navigators, Inc. Life Navigators, Inc. shall serve as the initial Trust 
Manager in all cases unless Life Navigators, Inc., shall agree that the Settlor may appoint another Advisor 
in this capacity. If the Beneficiary shall no longer be a resident of the State of Wisconsin, the Settlor must, 
in that case, appoint another Trust Manager.  

(emphasis added). Id. In addition, Article XI of the Second Restatement allows the Trust Manager to resign 
“at any time as to the entire pooled trust or as to any Trust Share created pursuant to any Instrument of 
Adoption.” 2nd Rest., Art. XI. It further specifies that “[i]f either the Trust Manager or the Personal Needs 
Advisor shall resign, successor advisors shall be appointed in accordance with the terms of the Instrument 
of Adoption.” Id. However, the Instrument of Adoption states only that “[t]he Settlor understands that LIFE 
NAVIGATORS, INC. will be the Trust Manager” and does not provide for any successor or alternate Trust 
Manager to be appointed. Instrument of Adoption, Art. V. Thus, we had some concern that the trust might 
allow for a successor Trust Manager that was a for-profit entity.  

However, in the “Trust Overview,” which directly precedes the substantive provisions of the Second 
Amendment and appears to be part of the same legal document, “Trust Manager” is defined as:  

Life Navigators serves as the Trust Manager on the trust unless the organization declines to serve in this 
role due to special circumstances (geography, etc.). The Trust Manager is a non-profit corporation. The 
Trust Manager will always be a no-profit corporation with the authority to manage the Trust as required in 
order for the Trust to comply with the provisions of a pooled trust as described by 42 U.S.C. § 
1396p(d)(4)(C).  

Trust Overview, “Review of Roles and Terms” (emphasis added). 

The definition in the Trust Overview explicitly forecloses the possibility that any future or successor Trust 
Manager will be a for-profit corporation. In contrast, the definition of Trust Manager in Article I(E) defines 
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the Trust Manager as Life Navigators, Inc., and does not include the additional language stating that the 
Trust Manager is a non-profit and “will always be a no-profit corporation.” 2nd Rest., Art. I(E); Trust 
Overview, “Review of Roles and Terms.” Thus, if we look solely at the definition in Article I, it would 
appear that it does not sufficiently limit successor Trust Managers to non-profit entities and a for-profit 
entity could be appointed in violation of the Agency’s pooled trust management rules.  

But we believe that, under core principles of contract law, the definition of Trust Manager in the Trust 
Overview controls, as specific contract language trumps more general language. See Goldband Trust v. 
Goldband, 26 Wis. 2d 141, 148 (1965) (“where there is an apparent conflict between a general and a 
specific provision, the latter controls”); see also Isermann v. M.L. Life Assurance Corp., 231 Wis. 2d 136, 
153 (Ct. App. 1999); Hull v. Heritage Mut. Ins. Co., 203 Wis. 2d 547, 554 (Ct. App. 1996). Further, we 
also believe that the two definitions should be read consistently throughout the document based on the 
more fulsome definition provided in the Trust Overview, which expressly precludes the possibility of a for-
profit Trust Manager. Wisconsin courts have emphasized that contracts must be read as a whole to give the 
proper context and avoid ambiguities. See Wausau Joint Venture v. Redevelopment Auth., 118 Wis. 2d 50, 
58 (Ct. App. 1984) (“Contract terms being construed should be considered in context.”); see also Anderson 
v. Am. Family Mut. Ins. Co., 178 Wis. 2d 835, 840 (Ct. App. 1993) (“[w]hen an expression of intent is 
apparent as to one portion of the agreement, this rule may be extremely useful in determining the intent of 
the parties to a related portion”). Finally, the most fundamental principle of contract law is that contracts 
should be interpreted to give effect to the parties’ intent in entering into the contract. See State ex rel. 
Journal/Sentinel, Inc. v. Pleva, 155 Wis. 2d 704, 711 (1990) (“[T]he cornerstone of contract construction is 
to ascertain the true intentions of the parties.”); see also Patti v. Western Machine Co., 72 Wis. 2d 348, 353 
(1976) (“If [their] intent can be determined with reasonable certainty from the face of the contract itself, 
there is no need to resort to extrinsic evidence.”); Gerruth Realty Co. v. Pire, 17 Wis. 2d 89, 91-92 (1962) 
(“Courts are not inclined to strike down such a contract for uncertainty if the deficiency can be supplied 
consistent with reasonableness in the interest of preserving the contract with parties thought they made.”). 
We believe that the courts would use the same principles for interpreting trust agreements. Here, it is 
apparent throughout the Trust II Second Restatement and other materials that Life Navigators, Inc. 
established Trust II with the intention that it comply with the Agency’s pooled trust rules under 42 U.S.C. § 
1396p(d)(4)(C). 2nd Rest., Art. IX(D), Art. X, & Art. XIV(B). Even the definition under Article I(E) of the 
Second Restatement references this intent, noting that Life Navigators Inc. will manage Trust II “as 
required by 42 U.S.C. § 1396p(d)(4)(C). 2nd Rest., Art. I(E). Thus, we are persuaded that, when read 
together, the Second Restatement sufficiently limits the “Trust Manager” to a non-profit entity in 
compliance with the Agency’s pooled trust management rules.  

Regular Resource Rules 

Even though the Second Restatement of Life Navigators Trust II would now satisfy the pooled trust 
exception, the regular resource rules in POMS SI 01120.200 would still apply to determine whether a sub-
account would be considered a resource. See POMS SI 01120.203(B)(2)(a). We previously advised that, if 
the trust were amended to qualify for the pooled trust exception, the trust accounts would not be considered 
resources under the regular resource rules. No changes have been made to the trust that would impact that 
analysis.  

CONCLUSION 

For the reasons discussed above, we conclude that the trust shares in Life Navigators Trust II under the 
Second Restatement would not be considered resources under the Act.  

--------------------------------------------------------------------------------------------------- 

Successor Trustees and Co-Trustees 
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PS 01825.025 Michigan  
D. CPM 19-094 Review of the Michigan Arc Pooled Amenities Trust and Joinder 
Agreement  

July 29, 2019 

1. Syllabus  

This Regional Chief Counsel (RCC) opinion examines whether the master trust declaration for the Arc 
Michigan Pooled Amenities Trust and the Joinder Agreement for NH D~ are in compliance with SSA’s 
pooled trust policy. The RCC concludes that the trust does not comply with SSA’s pooled trust policy. 
Specifically, the trust allows for a successor trustee that is not a non-profit organization; it allows the 
trustee to use funds in sub-accounts to cover the costs of actions affecting only other sub-accounts; and the 
trust appears to allow for someone other than the individual, a court or the individual’s parent, 
grandparents, or legal guardian to establish a sub-account in the trust with the assets of the disabled 
individual.  

2. Opinion  

QUESTION 

You asked whether the master trust declaration for the Arc Michigan Pooled Amenities Trust and the 
Joinder Agreement for NH D~ are in compliance with SSA’s pooled trust policy. For the reasons discussed 
below, we conclude that the trust does not comply with SSA’s pooled trust policy. Specifically, the trust 
allows for a successor trustee that is not a non-profit organization; it allows the trustee to use funds in sub-
accounts to cover the costs of actions affecting only other sub-accounts; and the trust appears to allow for 
someone other than the individual, a court or the individual’s parent, grandparents, or legal guardian to 
establish a sub-account in the trust with the assets of the disabled individual. Therefore, self-settled 
accounts in the trust would, therefore, be resources. If the trust were amended to qualify for the pooled trust 
exception, self-settled accounts would not be considered resources under the regular resource rules. In 
addition, third party funds in such accounts in the fund would not be considered resources regardless of 
whether the trust meets the pooled trust exception. However, we were unable to determine (based on the 
information provided) whether Mr. D~’s sub-account would be considered self-settled or a third-party 
account. If his sub-account is self-settled, however, his account would continue to be a resource even if the 
trust were amended to comply with pooled trust policy, since the trust was not established by an 
appropriate party under the statute.  

BACKGROUND 

The Arc Michigan (Arc) is a Michigan non-profit corporation. On February 6, 2015, Arc executed a 
“Declaration of Trust” (TD) establishing The Arc Michigan Pooled Amenities Trust (Arc Pooled Trust). 
The intent of Arc was to establish a pooled supplemental needs trust, as set forth in 42 U.S.C. § 
1396p(d)(4)(C), in order to supplement, but not displace, assistance which may otherwise be available to 
beneficiaries. TD Preamble, Art. 1.2(A)-(B), Art. 2.1, Art. 2.6. The assets held in the Trust and sub-
accounts are not for the primary support of the beneficiaries but rather are supplemental needs (“amenities 
only”). TD Art. 2.1, 2.6. “Beneficiary” is defined as a person with intellectual or developmental disabilities, 
or other serious mental illness, “as determined by the Trustee” in accordance with each separate joinder 
agreement (JA). TD Art. 1.2(F). However, the Trust Declaration also states that the Trust is open only to 
individuals who meet the criteria for disability under 42 U.S.C. § 1382(a)(3) of the Social Security Act. TD 
2.1, 2.3. “Grantor” is defined as the not-for-profit association establishing a special needs trust, while a 
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“Donor” is defined as the person who donates property to the Arc Pooled Trust or a sub-account of the 
Trust. TD Art. 1.2(C), (D).  

The Trust Declaration states that a Beneficiary’s sub-account is established upon the receipt of assets from 
a Donor pursuant to a signed Joinder Agreement. TD Art. 2.5(A). In addition to the beneficiary sub-
accounts, the Arc Pooled Trust includes a separate “Remainder Sub-Trust Account” to which the Trustee 
may credit any amount remaining in a beneficiary’s sub-account at the time of the beneficiary’s death. TD 
1.2(L), 2.1, 2.8.  

The Trust Declaration defines “Trustee” generally as any person, persons, or entity that holds the office of 
Trustee, including any successor Trustee or Trustees. TD Art. 1.2(E). However, the Trust Declaration later 
specifies that ARC Michigan “shall be the sole acting Trustee of the trust.” . TD Art. 1.3. The Trustee is 
given broad powers, which are discussed in various sections of the Trust Declaration. See, e.g., TD Art. 
2.5-2.6, 4. The Trustee has complete control over all distributions of Trust property. TD Art. 2.6. The Trust 
states that “[c]osts and expenses of defending the Declaration of Trust (Trust Agreement) from any claim, 
demand, legal or equable action, suit or proceeding may in the sole discretion of the Trustee either (i) be 
apportioned on a pro-rata basis to all then-funded Trust Fund Sub-Accounts, or (ii) be charged only against 
the Trust Fund Sub-Accounts of the affected Beneficiary, or (iii) be paid out of the other sources.” TD Art. 
3.3. The Joinder Agreement includes similar language. See JA(J). A Beneficiary has no right to compel any 
distribution, or demand that the Trustee make any distribution. TD Art. 2.6. The Trust Declaration contains 
a spendthrift provision that prohibits (1) assignment by any Beneficiary of any part of his or her interest in 
the Trust principal or income; and (2) attachment of any part of the Trust principal or income by any 
creditor of a Beneficiary. TD Art. 5.2.  

The Trust Declaration contains a paragraph regarding the distribution of trust assets upon the death of a 
Beneficiary. TD Art. 2.8. That paragraph contains Medicaid payback provisions, under which any amounts 
remaining in a sub-account after the Beneficiary’s death that are not retained by the Arc Pooled Trust must 
be paid to any state from which the Beneficiary received assistance, up to the total amount of medical 
assistance received by the Beneficiary. TD Art. 2.8. However, after a Beneficiary dies, the Trustee has the 
discretion to transfer anything remaining in the Beneficiary’s sub-account to the trust’s Remainder Sub-
Account. TD Art. 2.8; see TD 1.5(L), 2.5(C); JA(G).  

The Trust Declaration states that it shall be irrevocable, but that it may be amended to effectuate the terms 
and purposes of the Trust. TD Preamble. The Joinder Agreement also states that it is irrevocable. JA 
Witness Statement.  

The Trustee is encouraged to seek modification of any trust provision that is not in compliance with 42 
U.S.C. § 1396p. TD Art. 5.1. In addition, the Board of Directors of Arc Michigan can amend the 
Declaration of Trust or Joinder Agreement. TD Art. 2.4.  

The Trust is governed by Michigan law, but in conformity with the pooled trust provisions of the Social 
Security Act. TD Art. 5.1; JA(K)(3). To the extent there is a conflict between the provisions of the Trust 
and the governing law or regulations, the Trust and Joinder Agreement state that the law and regulations 
control. TD Art. 5.1; JA(K)(3).  

On June 7, 2018, A~, the trustee for the A. D. W~ Living Trust, executed a Joinder Agreement (JA) 
establishing a sub-account in the Arc Pooled Trust on behalf of her step-brother NH D~, using money from 
the A. D. W~[11] Living Trust. JA(C). We were not provided any information about the A. D. W~ Living 
Trust.  

DISCUSSION 

As stated above, the Trust Declaration allows any person to fund a Trust sub-account. TD Art. 1.2(D). 
Because anyone can contribute assets to a Trust sub-account, three possible types of sub-accounts exist: (1) 
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a sub-account that is funded solely by assets belonging to the Beneficiary (i.e., a self-settled sub-account); 
(2) a sub-account that is funded solely by third-party assets; and (3) a comingled sub-account containing 
both third-party and Beneficiary assets. The following discussion addresses each type separately, then 
discusses Mr. D~’s sub-account.  

I. Self-Settled Sub-Accounts 

A. Statutory Resource Rules  

Under the Social Security Act (Act), a trust created on or after January 1, 2000, from the assets of an 
individual generally will be considered a resource for SSI purposes to that individual to the extent that the 
trust is revocable or, in the case of an irrevocable trust, to the extent that any payments could be made from 
the trust to or for the benefit of the individual. See 42 U.S.C. § 1382b(e); Program Operations Manual 
System (POMS) SI 01120.201.D. As relevant here, an exception to this rule exists for trusts that meet the 
criteria of 42 U.S.C. § 1396p(d)(4)(C) (commonly known as the pooled trust exception).  

In order to qualify for the pooled trust exception, the trust must satisfy the following conditions:  

1. The trust is established and managed by a non-profit association. 
2. The trust maintains a separate account for each beneficiary, but pools these accounts for purposes 

of investment and management of funds.  
3. Accounts in the trust are established solely for the benefit of the disabled individual. 
4. The account is established through the actions of the individual, parent, grandparent, legal 

guardian, or court.  
5. To the extent that amounts remaining in the beneficiary’s account upon the death of the 

beneficiary are not retained by the trust, the trust will pay to the State(s) the amount remaining in 
the account up to the total amount of medical assistance paid on behalf of the beneficiary under 
the State Medicaid plan(s).  

See 42 U.S.C. § 1396p(d)(4)(C); POMS SI 01120.203.D.1.  

Here, even if the Trust and sub-accounts are irrevocable, a self-settled Trust sub-account would be a 
resource under the statute, because funds held in the sub-account are to be used for the individual 
Beneficiary’s benefit. TD Art. 2.5(B), 2.6; JA(H). Accordingly, we consider whether the Trust qualifies for 
the pooled trust exception. As discussed below, we do not believe the Trust satisfies the first, third, or 
fourth requirements of this exception. Consequently, a self-settled sub-account in the Trust would not be 
excepted from resource counting.  

1. Established and Managed by a Non-Profit Association 

To satisfy the first requirement of the pooled trust exception, the trust must be established and managed by 
a non-profit association. 42 U.S.C. § 1396p(d)(4)(C)(i); POMS SI 01120.203.D.3. A non-profit association 
may employ the services of a for-profit entity, but the non-profit association must maintain ultimate 
managerial control over the trust. POMS SI 01120.225.D. For example, the non-profit association must be 
responsible for making day-to-day decisions regarding the health and well-being of the beneficiaries. Id. 
Also, a for-profit entity must not be allowed to determine whether to make discretionary disbursements 
from the trust. POMS SI 01120.225.E.  

Here, Arc, a non-profit association, established and manages the Arc Pooled Trust. See TD Preamble, Art. 
1.3; see also JA(K)(3). The Trust Declaration designates Arc as the “sole Trustee.” TD Preamble, Art. 
1.2(D), 1.3. However, the Trust Declaration also defines “Trustee” to include “any successor Trustee or 
Trustees.” TD Art. 1.2(D). This suggests that, although Arc Michigan is currently the sole trustee, a 
successor trustee could be named, and the Trust Declaration does not require that a successor Trustee to 
Arc be a non-profit association or entity. Since the Trust appears to allow for designation of a for-profit 
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successor trustee, the trust does not satisfy the agency’s policy that a non-profit association must maintain 
managerial control over the pooled trust. See POMS SI 01120.203.D.3.  

2. Maintenance of Separate Accounts for Each Trust Beneficiary 

To satisfy the second requirement of the pooled trust exception, the trust must maintain a separate account 
for each trust beneficiary, although it is acceptable for individual accounts to be pooled for investment and 
management purposes. 42 U.S.C. § 1396p(d)(4)(C)(ii); POMS SI 01120.203.D.4. The Arc Pooled Trust 
satisfies this requirement, as it maintains a separate sub-account for each beneficiary, but for purposes of 
investments and management of funds, the Trustee pools the Trust sub-accounts. TD Art. III; see also TD 
Art. 2.5-2.6, 3.2. Also, the Trustee, or its authorized agent, maintains records for each Trust sub-account. 
TD Art. 3.1 Id.  

3. Established for the Sole Benefit of the Individual 

To satisfy the third requirement of the pooled trust exception, the trust account must be established for the 
sole benefit of the disabled individual. 42 U.S.C. § 1396p(d)(4)(C)(iii); POMS SI 01120.203.D.5. A trust is 
considered to be established for the sole benefit of an individual if the trust benefits no one but that 
individual, either at the time the trust is established or at any time for the remainder of the individual’s life. 
POMS SI 01120.201.F.1.  

The trust states that sub-accounts will be held for the sole benefit of the individual. See TD 2.5(B), 2.6. 
However, the trust also states that the “costs and expenses of defending the Declaration of Trust from an 
claim, demand, legal or equitable action, suit, or proceeding may in the sole discretion of the Trustee” 
either “be apportioned on a pro rata basis to all then-funded Trust Fund sub-accounts” or “be charged only 
against the Trust Fund Sub-Account of the affected Beneficiary.” TD Art. 3.3. This allows the Trustee to 
use funds from beneficiary accounts even where that beneficiary is not affected by the claim, demand, 
action, suit, or proceeding. This is inconsistent with agency policy that accounts be held for the sole benefit 
of that individual. See POMS PS 01825.017.A (PS 18-085) (trust should be clarified where it appeared that 
the trust allowed the use of a beneficiary’s assets for the cost of defending another sub-account); POMS PS 
01825.011.E, .G (PS 17-026, PS 16-172) (trust does not meet the sole benefit criteria if an account can be 
charged for legal fees even where the account is not affected by the legal action).  

The POMS also states that an individual trust account does not meet the pooled trust exception if the trust 
account “allows for termination of the trust account prior to the individual’s death and payment of the 
corpus to another individual or entity.” POMS SI 01120.203.D.5. However, an early termination clause that 
solely allows for a transfer of the beneficiary’s assets from one section 1917(d)(4)(C) qualifying pooled 
trust to another section 1917(d)(4)(C) qualifying pooled trust complies with SSA’s rules governing pooled 
trusts. See POMS SI 01120.199.F.2. Here, the Trust Declaration states that if a Beneficiary moves out of 
Michigan, the Trustee will attempt to find a similar pooled trust operating in the Beneficiary’s new state of 
residence, and transfer the Beneficiary’s sub-account to that pooled trust. TD Art. 3.5. Thus, if a sub-
account under the current trust is terminated because the beneficiary moved out of the state, the funds can 
only be transferred to another pooled trust.  

4. Established Through the Actions of the Beneficiary, a Parent, Grandparent, Legal Guardian, or a Court  

The fourth requirement of the pooled trust exception is that the trust account must be established through 
the actions of the account beneficiary, his or her parent, grandparent, legal guardian, or a court. 42 U.S.C. § 
1396p(d)(4)(C)(iii); POMS SI 01120.203.D.6. The Arc Pooled Trust does not appear to meet this 
requirement. The Preamble to the Trust Declaration states that a Donor is an “individual with disability, 
parents, grandparents, legal guardian, or a court acting on behalf of the individual with a disability.” TD 
Preamble. That would seem to meet the statutory and regulatory requirements. However, the Trust 
Declaration also defines a Donor simply as “the person who is donating property.” TD Art. 1.2(D). This is 
problematic because under the broad definition in Article 1.2(D), the Trust could be read to allow any 
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individual or entity, not just those permitted under the statute, to establish a Trust sub-account. The trust 
indicates that upon receipt of assets transferred “on behalf of a person with a disability” the sub-account is 
established, and after the account is established any person may add funds to the trust account. TD Art. 
2.5(A), (D). This could be read to suggest that the trust sub-account will initially be established by a Donor 
as defined in the Preamble (consistent with the statute), and that other categories of Donors may thereafter 
add funds. However, the trust also states that the trustee may accept “additional assets from any source, to 
be held under the terms of this agreement.” TD Art. 2.5(E). Therefore, it would seem that the trustee could 
accept the funds of the disabled individual from any source under this provision. Indeed, the particular sub-
account Joinder Agreement you sent us was established by the step-sister of the disabled individual—who 
is not a proper person to establish a pooled trust account under the statute and POMS. The Joinder 
Agreement states that the disabled individual does not have a legal guardian, so the step-sister was 
apparently not acting in that capacity when she established the sub-account. This, suggests that the trustee 
is apparently not reading or applying the trust to mean that the assets of the disabled individual will be used 
initially to establish the trust sub-account, and only individuals listed in the statute and POMS can establish 
that trust on behalf of the individual using that individual’s assets.[12] Thus, the Trust Declaration should be 
clarified to ensure that, when the account is established with the assets of the disabled individual, only 
those listed in the statute and POMS can act on behalf of the individual in establishing the trust account..  

5. Reimbursement to the State(s) Upon the Beneficiary’s Death  

To satisfy the fifth requirement of the pooled trust exception, the trust must contain “specific language” that 
provides that upon a beneficiary’s death, to the extent amounts remaining in the beneficiary’s account are 
not retained by the trust, the State(s) are reimbursed an amount equal to the total amount of medical 
assistance paid on behalf of the deceased beneficiary under the State Medicaid plan(s) during his or her 
lifetime. 42 U.S.C. § 1396p(d)(4)(C)(iv); POMS SI 01120.203.D.8. This is known as the Medicaid payback 
requirement of the pooled trust exception.  

Here, the Trust includes a provision concerning termination upon death. The Trust Declaration states that, 
upon the death of a Beneficiary, any funds remaining in the sub-account shall be shall be retained by the 
Trust in the Remainder Sub-Account. TD Art. 2.1, 2.8. The Trust Declaration goes on to state that “to the 
extent that any amounts remaining in the Beneficiary’s account” upon the Beneficiary’s death are not 
retained by the Trust, the Trust “shall pay to the States from such deceased Beneficiary’s account any 
remaining amounts equal to the total amount of medical assistance paid on behalf of the Beneficiary by the 
State of Michigan or any other state,” made in proportion to the amount of medical assistance the 
Beneficiary received. TD Art. 2.8. Thus, the Trust contains the necessary language to satisfy the Medicaid 
payback requirement. The Joinder Agreement includes the same provision. JA(G).  

B. Regular Resource Rules 

If Arc is able to cure the above defects and qualify for the pooled trust exception, the regular resource 
counting rules in POMS SI 01120.200 would apply to determine whether a self-settled sub-account in the 
Trust would be counted as a resource. See 42 U.S.C. § 1382b(e)(1); POMS SI 01120.203.D.1. Pursuant to 
POMS SI 01120.200.D.1.a, trust principal will count as a resource if the beneficiary either: (a) has the legal 
authority to revoke or terminate the trust and then use the funds to meet his or her food or shelter needs; or 
(b) can direct use of the trust principal for his or her support and maintenance under the terms of the trust. 
Additionally, if the beneficiary can sell his or her beneficial interest in the trust, that interest is a resource. 
Id.  

Whether a trust can be revoked depends on the terms of the trust and applicable state law—here, Michigan. 
See POMS SI 01120.200.D.2. The Joinder Agreement states that it is irrevocable as to the Donor. 
Notwithstanding these provisions, under Michigan law, when a grantor is the sole beneficiary of a trust, the 
trust is deemed to be revocable even if the trust document states it is irrevocable. See POMS SI 
CHI01120.200.C. However, if the trust names a residual beneficiary or beneficiaries to receive the benefit 
of the trust interest after a specific event – usually the death of the primary beneficiary—then the trust is 
irrevocable, because the primary beneficiary could not unilaterally revoke the trust; rather, he or she would 
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need the consent of the residual beneficiary or beneficiaries. See id. Here, the trust is a remainder 
beneficiary for each sub-account, since the trust may retain all funds on the death of the beneficiary. 
JA(K)(4). Thus, there is at least one residual beneficiary and, consequently, a self-settled sub-account in the 
Trust is not revocable. See POMS SI CHI01120.200.C, D.  

Nor can the Beneficiary direct the use of trust assets. Here the Trustee, in its sole discretion, may make any 
payments under the Trust for the supplemental needs of each Beneficiary. TD Art. 2.6; JA(H).  

Finally, the Beneficiary cannot sell his or her beneficial interest in the Trust. The Trust Declaration 
contains a spendthrift provision that bars a Beneficiary from assigning his or her interest in the Trust 
principal or income; prohibits attachment of any part of the Trust principal or income by any creditor of a 
Beneficiary; and ensures that a Beneficiary’s interest in the Trust shall not be subject to bankruptcy 
proceedings or other legal obligations or liabilities the Beneficiary may incur. TD Art. 5.2. Generally, states 
that allow spendthrift trusts do not allow a grantor to establish a spendthrift trust for his or her own benefit. 
See POMS SI 01120.200.B.13; Restatement (Third) of Trusts § 58(2) & cmt. e (2003). Under Michigan 
law, even if the trust has spendthrift provision, a “creditor or assignee” may reach “[t]he maximum amount 
that can be distributed to or for the settlor’s benefit” (exclusive of sums needed to pay the settlor’s taxes). 
Mich. Comp. Laws Ann. §§ 700.7502(1), (3), 700.7506(1)(c)(ii). However, we believe this provision is 
best read to apply only to assignees who are creditors or holders of secured interests in the property, rather 
than a purchaser to whom property has been transferred for fair market value.[13] Thus, the spendthrift 
provision would be valid to prevent the beneficiary from selling his or her beneficial interest in the trust. 
Cf. Restatement (Third) of Trusts § 60, commt. 4 (transferee cannot reach the assets of a discretionary trust, 
even where the discretionary beneficiary is also the settlor of the trust).  

Therefore, if Arc can cure the defects discussed above and satisfy the requirements of the pooled trust 
exception, a self-settled sub-account in the Trust would not constitute a resource under the regular resource 
rules.  

II. Third-Party Sub-Accounts  

In the case of a trust established solely with the assets of a third party, the regular resource rules set forth in 
POMS SI 01120.200 apply to determine whether the assets in the trust are a resource. As with a self-settled 
sub-account, a third-party sub-account would not be a resource under the regular resource rules. First, the 
Trust does not give the beneficiary the right to terminate his or her sub-account. See POMS SI 
01120.200.D.1.b.2 (beneficiary generally does not have power to terminate a trust). Second, as discussed 
above, the Trust contains no provision allowing the beneficiary to direct the use of trust principal for his or 
her support or maintenance. Finally, with respect to a beneficiary’s power to otherwise sell his or her 
beneficial interest in the Trust, the Trust contains a spendthrift provision, TD Art. 5.2, which Michigan 
fully recognizes in third party trusts. See Mich. Comp. Laws. Ann. § 700.7502(1). That spendthrift 
provision prohibits any beneficiary from selling or otherwise alienating his or her interest. TD Art. 5.2 
Accordingly, a beneficiary’s beneficial interest in a third-party sub-account also would not be considered a 
resource.  

III. Comingled Sub-Accounts 

The Arc Pooled Trust allows contributions to a sub-account from any person. See TD Art. 1.2(D). 
Consequently, a sub-account could contain assets attributable to both the beneficiary and one or more third 
parties. Agency policy provides that, in the case of a comingled trust established on or after January 1, 
2000, with the assets of both an SSI claimant (or spouse) and third parties, the regular resource rules apply 
to the portion of the comingled trust attributable to the assets of third parties, and the statutory resource 
rules apply to the portion attributable to the assets of the SSI claimant (or spouse) . See POMS SI 
01120.200A.2.b, SI 01120.201C.2.c. 
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Here, in the event that a sub-account in the Trust receives any contributions from a third party, the portion 
of the sub-account attributable to the assets of the third party would not be a resource under the regular 
resource rules, as discussed in Section II above. However, with respect to the portion of the sub-account 
attributable to the assets of the grantor-beneficiary, that portion would be considered a resource under the 
Act based on the defects discussed in Section I.A above.  

IV. D~ Sub-Account. 

It is not clear whether the sub-account established for the benefit of NH D~ should be considered a third 
party sub-account or a self-settled subaccount. The Joinder Agreement states that the funds are from Mr. 
D~’s late stepfather pursuant to the A. D. W~ Living Trust. Because we do not have a copy of the A. W~ 
Living Trust, we cannot determine whether the funds deposited in the sub-account represent a specific 
inheritance from D~’s late step-father, in which case the money would likely be D~’s property, or whether 
the funds were left to D~’t step-sister to hold in trust for D~’s benefit, in which case the money would be 
likely considered third party funds. As indicated above, if the sub-account is considered a third party trust, 
it would not be a resource under SSA’s regular resource rules. However, if it is a self-settled sub-account, 
the account would continue to be a resource even if the main Trust were to be amended to meet the pooled 
trust exception. The Donor for D~’s sub-account is his step-sister, acting as trustee for the living trust of 
D~’s late step-father, A. W~. A sibling is does not meet the Act’s requirement the trust account be 
established through the actions of the account beneficiary, his or her parent, grandparent, legal guardian, or 
a court. 42 U.S.C. § 1396p(d)(4)(C)(iii); POMS SI 01120.203.D.6. Therefore, if it is a self-settled sub-
account, it would not qualify for the pooled trust exception even if the trust would otherwise qualify for the 
pooled trust exception.  

CONCLUSION 

For the reasons discussed above, we conclude that a self-settled sub-account in the Arc Pooled Trust does 
not meet all of the requirements for an exception to resource counting under 42 U.S.C. § 1396p(d)(4)(C). 
However, if the defects identified above with respect to the statutory exception were cured, then a self-
settled Trust sub-account generally would not constitute a resource under the regular resource counting 
rules. Similarly, a third-party sub-account in the Arc Pooled Trust would not constitute a resource. Finally, 
in the case of a comingled sub-account, the portion of the sub-account attributable to the assets of a third 
party would not be considered a resource, whereas the portion attributable to the assets of the grantor-
beneficiary would be considered a resource. It is unclear to us, based on the information provided, whether 
Mr. D~’s account should be considered a self-settled or a third-party sub-account. If it is self-settled, his 
account would continue to be a resource even if the trust were amended to qualify for the pooled trust 
agreement, since his step-sister established his account.  

----------------------------------------------------------------------------------------------------------- 

PS 01825.025 Michigan  
A. PS 20-035 Review of the Second Amendment and Restatement to the Pooled 
Accounts Trust of the Arc of Midland  

April 2, 2020 

1. Syllabus  

In this opinion the Regional Chief Counsel (RCC) examines the second amended and restated Declaration 
of Trust for the Pooled Accounts Trust of the Arc of Midland to determine whether it complies with the 
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procedures governing the Agency’s pooled trust policy. The RCC concludes that the Trust does not meet all 
of the requirements of the pooled trust exception. Specifically, the Trust allows for execution of core 
managerial duties by a for-profit entity, sub-accounts containing funds for multiple beneficiaries, and the 
use of a beneficiary’s funds for the benefit of another beneficiary.  

2. Opinion  

QUESTION 

You asked whether the second amended and restated Declaration of Trust for the Pooled Accounts Trust of 
the Arc of Midland, dated December 3, 2019, complies with the procedures governing the Agency’s pooled 
trust policy.  

 SHORT ANSWER 

For the reasons discussed below, we conclude that a self-settled sub-account in the Trust would be 
considered a resource under the Social Security Act because the Trust does not meet all of the requirements 
of the pooled trust exception. Specifically, the Trust allows for (a) execution of core managerial duties by a 
for-profit entity, (b) sub-accounts containing funds for multiple beneficiaries, and (c) the use of a 
beneficiary’s funds for the benefit of another beneficiary. However, a third-party sub-account in the Trust 
would not constitute a resource under the agency’s regular resource rules. In the case of a comingled sub-
account, the portion of the sub-account attributable to the assets of a third party would not be considered a 
resource, whereas the portion attributable to the assets of the grantor-beneficiary would be considered a 
resource.  

 BACKGROUND 

The Arc of Midland (Arc), a Michigan non-profit organization, has established the Pooled Accounts Trust 
of the Arc of Midland (Arc Pooled Trust). See About – The Arc of Midland, 
https://www.thearcofmidland.org/about/ (last visited Mar. 11, 2020). The Arc Pooled Trust is intended as a 
pooled supplemental needs trust to supplement, but not displace, assistance which may otherwise be 
available to beneficiaries. Trust Declaration (TD) Art. I, II.5, III.1. The assets held in the Trust and sub-
accounts are not for the primary support of the beneficiaries but rather are “to supplement their care needs 
only.” TD Art. III.1. A “Beneficiary” is defined as a disabled person who meets the requirements of 42 
U.S.C. § 1382c(a)(3) and is a recipient of services and benefits under the Trust. TD Art. II.1.  

In 2018, your office submitted the Declaration of Trust initially entered into on June 24, 1999, and 
amended and restated on June 3, 2013, as well as a Joinder Agreement, to our office. In an opinion dated 
January 25, 2019, we concluded that this version of the Trust did not comply with SSA’s pooled trust 
policy. See Program Operations Manual System (POMS) PS 01825.025 (CPM-19-036). Apparently in 
response to our opinion, Arc amended and restated the Trust again on December 3, 2019. Your office has 
submitted the second amended and restated Declaration of Trust and updated Joinder Agreement for our 
review.  

The Trust defines “Grantor” as the person who establishes a Trust sub-account for the benefit of a 
Beneficiary, and states that a Grantor can be the Beneficiary, a parent, grandparent, or legal guardian of the 
Beneficiary, or a court. TD Art. II.3. A Beneficiary’s sub-account is established upon the execution of a 
Joinder Agreement by a Grantor, subject to written acceptance of the Trustee. TD Art. V. Once a Grantor 
delivers property to the Trustee and the Trustee accepts it, the Trust becomes irrevocable and the 
contributed property non-refundable. Id.  

“Trustee” is defined as Arc, its successor or successors, and any Co-Trustee or Co-Trustees. TD Art. II.6. 
In turn, the Trust defines “Co-Trustee” as a person or entity, or both, selected by the Trustee to assist with 
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the management, administration, allocation, and disbursement of Trust assets and property. Id. The Trustee 
may resign only with court approval, and the court will select and appoint a successor Trustee. TD Art. XI.  

Beneficiaries “have no entitlement to the income or corpus of [the] Trust, except as the Trustee, in its 
complete and unfettered discretion, elects to disburse,” and the “Trust corpus and income are not available 
to any Beneficiary except to the extent of distributions made by the Trustee to a Beneficiary.” TD Art. III.1, 
3. Further, Beneficiaries are prohibited from compelling a distribution from their sub-accounts. TD Art. 
III.5.  

The Trust Declaration states that it shall be irrevocable, but that it may be amended to effectuate the terms 
and purposes of the Trust as set forth in Article III. TD Art. V, IX. Additionally, the Trustee, with court 
approval, may amend the Trust Declaration to conform with any rules or regulations relating to 42 U.S.C. § 
1396p or related statutes, whether State or federal. TD Art. IX.  

The Trust Declaration contains a paragraph pertaining to early termination of the Trust. TD Art. X.1. 
Additionally, the Trust Declaration and the Joinder Agreement each contain a paragraph regarding the 
distribution of trust assets upon the death of a beneficiary. TD Art. X.2; JA at W. Those paragraphs contain 
Medicaid payback provisions, under which any amounts remaining in a sub-account after the beneficiary’s 
death that are not retained by the Trust must be paid to “any state” up to the “amount equal to the total 
amount of medical assistance paid on behalf of the Beneficiary” by the state. TD Art. X.2; JA at W.  

The Trust Declaration contains a spendthrift provision that prohibits (1) anticipation or assignment by any 
Beneficiary of any part of the Trust principal or income; and (2) attachment or control of any part of the 
Trust principal or income by any creditor of a Beneficiary, whether private or public. TD Art. III.5. The 
spendthrift clause also provides that no part of the Trust, principal or income, “may be taken by any legal or 
equitable process by any voluntary or involuntary creditor, including those that have provided for the 
Beneficiary’s support and maintenance.” Id.  

The Trust Declaration and Joinder Agreement each provide that Arc, as Trustee, is the remainder 
Beneficiary of each Trust sub-account. TD Art. XIII.1.b; JA at DD.5.a.2.  

The Joinder Agreement provides that if the Grantor of a sub-account intends to enroll more than one 
Beneficiary under one sub-account, an additional agreement between the Grantor and the Trustee is 
required. JA at DD.3.  

  

DISCUSSION 

As stated above, the Trust allows a Grantor to be a Beneficiary, a Beneficiary’s parent, grandparent, or 
legal guardian, or a court, and a Trust sub-account becomes effective upon execution of a Joinder 
Agreement by a Grantor. TD Art. II.3, V. In addition, the Trust Declaration provides that the Trust Estate 
may include contributions in cash or property “at any time by any grantor” in accordance with Art. V. TD 
Art. IV (emphasis added). The Trust Declaration and Joinder Agreement are otherwise silent as to who may 
contribute assets to a sub-account. Thus, as currently written, it appears that the Trust permits not only 
Beneficiaries but also their parents, grandparents, and legal guardians to contribute assets to a Trust sub-
account.[1] Consequently, three possible types of sub-accounts exist: (1) a sub-account that is funded solely 
by assets belonging to the Beneficiary (i.e., a self-settled sub-account); (2) a sub-account that is funded 
solely by third-party assets; and (3) a comingled sub-account containing both third-party and Beneficiary 
assets. The following discussion addresses each type separately.  

I. Self-Settled Sub-Accounts 
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A. Statutory Resource Rules 

Under the Social Security Act (Act), a trust created on or after January 1, 2000[2] , from the assets of an 
individual generally will be considered a resource for SSI purposes to that individual to the extent that the 
trust is revocable or, in the case of an irrevocable trust, to the extent that any payments could be made from 
the trust to or for the benefit of the individual. See 42 U.S.C. § 1382b(e); POMS SI 01120.201(D). As 
relevant here, an exception to this rule exists for trusts that meet the criteria of 42 U.S.C. § 1396p(d)(4)(C) 
(commonly known as the pooled trust exception).  

In order to qualify for the pooled trust exception, the trust must contain assets belonging to a disabled 
individual and satisfy the following conditions:  

1. The trust is established and managed by a non-profit association. 

2. The trust maintains a separate account for each beneficiary, but pools these accounts for purposes of 
investment and management of funds.  

3. Accounts in the trust are established solely for the benefit of the disabled individual. 

4. The account is established through the actions of the individual, parent, grandparent, legal guardian, or 
court.  

5. To the extent that amounts remaining in the beneficiary’s account upon the death of the beneficiary are 
not retained by the trust, the trust will pay to the State(s) the amount remaining in the account up to the 
total amount of medical assistance paid on behalf of the beneficiary under the State Medicaid plan(s).  

See 42 U.S.C. § 1396p(d)(4)(C); POMS SI 01120.203(D)(1).  

 Here, although the Trust is irrevocable, a self-settled sub-account in the Trust would be a resource, because 
funds held in the sub-account are to be used for the individual Beneficiary’s benefit. TD Art. III.1-2. 
Accordingly, we consider whether the Trust qualifies for the pooled trust exception. As discussed below, 
we do not believe the second restated Trust Declaration satisfies all of the requirements of this exception. 
As such, a self-settled sub-account in the Trust established on or after January 1, 2000, would not be 
excepted from resource counting.  

1. Established and Managed by a Non-Profit Association 

To satisfy the first requirement of the pooled trust exception, the trust must be established and managed by 
a non-profit association. 42 U.S.C. § 1396p(d)(4)(C)(i); POMS SI 01120.203(D)(3). A non-profit 
association may employ the services of a for-profit entity, but the non-profit association must maintain 
ultimate managerial control over the trust. POMS SI 01120.225(D). For example, the non-profit association 
must be responsible for making day-to-day decisions regarding the health and well-being of the 
beneficiaries. Id. Also, a for-profit entity must not be allowed to determine whether to make discretionary 
disbursements from the trust. POMS SI 01120.225(E).  

Here, Arc, a non-profit association, established and manages the Arc Pooled Trust. See TD Art. III.1. The 
Trust Declaration designates Arc as the Trustee. TD Art. II.6. The Trust Declaration also states that if “a 
non-profit association employs the services of a for-profit entity, the non-profit must maintain ultimate 
managerial control over the trust.” TD Art. VI.8.  

As Trustee, Arc is empowered to “employ any investment management service, financial institution, or 
similar organization to advise it, handle all Trust investments, and render all accounting of funds held on its 
behalf under custodial, agency, or other Agreements.” TD Art. VII.17. While this could result in a for-
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profit entity managing the Trust investments, that would not be inconsistent with the statement in Art. VI.8 
that Arc must maintain “ultimate managerial control” over the Trust. Therefore, such use of a for-profit 
entity would not violate this first requirement of the pooled trust exception.  

However, the Trust Declaration as currently written still appears to allow for the possibility that a for-profit 
entity acting as a Co-Trustee could manage the Trust or execute core managerial duties. “Co-Trustee” is 
defined as “a person or entity, or both, selected by the Trustee to assist with the management, 
administration, allocation, and disbursement of Trust assets and property.” TD Art. II.6. Nothing prohibits 
the Trustee from selecting a for-profit entity as a Co-Trustee.[3] 

Significantly, the Trust Declaration provides that “Trustee” shall include any Co-Trustee or Co-Trustees. 
TD Art. II.6. As such, a Co-Trustee, which could be a for-profit entity, would hold the same powers as the 
Trustee and could potentially execute core managerial duties. See, e.g., TD Art. III.2 (Trustee has sole 
discretion to make payments from sub-account for beneficiary’s supplemental care needs), VI.6 (Trustee 
has sole discretion to make any payment to beneficiary or any suitable person), VII Introduction (Trustee 
holds numerous “continuing, absolute, and discretionary powers to deal with any property, real or personal, 
held in the Trust”).  

Moreover, the Trust Declaration does not require that a successor Trustee to Arc be a non-profit 
association. It specifies that the Trustee may only resign with the approval of a court of competent 
jurisdiction, and that the court will select and appoint a successor Trustee. TD Art. XI. However, the Trust 
Declaration does not expressly require the court to select a non-profit association. If a for-profit entity were 
named as successor Trustee, that would also violate the agency policy that a pooled trust must be managed 
by a non-profit association. See POMS SI 01120.203(D)(3), SI 01120.225(B).  

Accordingly, the Trust does not appear to satisfy the first requirement of 42 U.S.C. § 1396p(d)(4)(C) and 
POMS SI 01120.203(D).  

2. Maintenance of Separate Accounts for Each Trust Beneficiary 

 To satisfy the second requirement of the pooled trust exception, a trust must maintain a separate account 
for each trust beneficiary, although it is acceptable for individual accounts to be pooled for investment and 
management purposes. 42 U.S.C. § 1396p(d)(4)(C)(ii); POMS SI 01120.203(D)(4). The Trust Declaration 
states that the Trust maintains a separate sub-account for each beneficiary, but for purposes of investments 
and management of funds, the Trustee pools the Trust sub-accounts. TD Art. VI.1. Also, the Trustee, or its 
authorized agent, maintains records for each Trust sub-account. Id . However, the Joinder Agreement (JA) 
contains a provision indicating that a Grantor may enroll more than one Beneficiary under one sub-
account.[4] JA at DD.3. Doing so would create an account for multiple beneficiaries, in contravention of the 
requirement that the trust maintain a separate account for each beneficiary. Consequently, the Trust does 
not appear to meet this requirement.  

3. Established for the Sole Benefit of the Individual 

To satisfy the third requirement of the pooled trust exception, the trust account must be established for the 
sole benefit of the disabled individual. 42 U.S.C. § 1396p(d)(4)(C)(iii); POMS SI 01120.203(D)(5). A trust 
is considered to be established for the sole benefit of an individual if the trust benefits no one but that 
individual, either at the time the trust is established or at any time for the remainder of the individual’s life. 
POMS SI 01120.201(F)(1). The POMS states that an individual trust account does not meet the pooled trust 
exception if the trust account “provides a benefit to any other individual or entity during the disabled 
individual’s lifetime.” POMS SI 01120.203(D)(5).  

Here, the Trust Declaration provides that the “Trustee shall pay or apply for the supplemental needs of each 
Beneficiary, such amounts from the principal or income, or both, of the Trust sub-account maintained for 
such Beneficiary . . . as the Trustee . . . may from time to time deem necessary or advisable for the 
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satisfaction of that Beneficiary’s supplemental care needs, if any.” TD. Art. III.2 (emphasis added). 
Similarly, the Trust refers to a Grantor establishing a sub-account “for the benefit of the Beneficiary.” TD 
Art. II.3 (emphasis added). Likewise, any sub-account established by execution of a Joinder Agreement 
“will be administered for the benefit of the Beneficiary.” JA at Z.  

However, the Joinder Agreement as currently written contemplates a single sub-account containing funds 
belonging to multiple beneficiaries. JA at DD.3 (Grantor may “enroll more than one Beneficiary under one 
Trust sub-account” by executing an additional agreement). Nothing in the Joinder Agreement stipulates that 
the funds in such a sub-account would be reserved pro rata exclusively for each beneficiary’s benefit, or 
otherwise kept track of to ensure that none of the funds belonging to one beneficiary would be used for the 
benefit of another of that sub-account’s beneficiaries. Accordingly, the Trust does not meet the 
requirements of 42 U.S.C. § 1396p(d)(4)(C)(iii) and POMS SI 01120.203(D)(5).  

The POMS also states that an individual trust account does not meet the pooled trust exception if the trust 
account “allows for termination of the trust account prior to the individual’s death and payment of the 
corpus to another individual or entity.” POMS SI 01120.203(D)(5). An early termination clause is 
acceptable only if all of the following criteria are met: (1) the State(s) receives all amounts remaining in the 
trust up to an amount equal to the amount of medical assistance paid on behalf of the individual under the 
State Medicaid plan(s); (2) after payment of allowable administrative expenses,[5] all remaining funds are 
distributed to the trust beneficiary; and (3) the power to terminate is given to someone other than the trust 
beneficiary. See POMS SI 01120.199(F)(1). An early termination clause, however, need not meet the 
foregoing criteria if it solely allows for a transfer of the beneficiary’s assets from one section 1917(d)(4)(C) 
qualifying pooled trust to another section 1917(d)(4)(C) qualifying pooled trust. See POMS SI 
01120.199(F)(2).  

The Trust Declaration contains an early termination clause, which appears to comply with SSA’s policy 
regarding early termination. Article X.1.a provides that upon early termination, the State(s) as primary 
assignee will receive all amounts remaining in the Trust at the time of termination up to an amount equal to 
the total amount of medical assistance paid on behalf of the individual under the State Medicaid plan(s).[6] 
In turn, Article X.1.b provides that after the above reimbursement to the State(s), all remaining funds must 
be distributed to the beneficiary. Additionally, the power to terminate belongs exclusively to the Trustee 
and not the beneficiary. TD Art. X.1.c. These provisions comport with the requirements for an acceptable 
early termination clause in POMS SI 01120.199(F)(1). The Trust Declaration further provides that a 
beneficiary’s assets may be transferred from one qualifying section 1917(d)(4)(C) pooled trust to another 
qualifying section 1917(d)(4)(C) pooled trust. TD Art. X.1.d. That also meets the requirement in POMS SI 
01120.199(F)(2).  

  

4. Established Through the Actions of the Beneficiary, a Parent, Grandparent, Legal Guardian, or 
a Court 

The fourth requirement of the pooled trust exception is that the trust account must be established through 
the actions of the account beneficiary, his or her parent, grandparent, or legal guardian, or a court. 42 
U.S.C. § 1396p(d)(4)(C)(iii); POMS SI 01120.203(D)(6). The Arc Pooled Trust satisfies this requirement, 
because it limits the meaing of “Grantor” to only those persons or entities permitted under the statute to 
take action to establish a Trust sub-account, and specifies that only a Grantor may establish a sub-account. 
TD Art. II.3, V. The trust defines “Grantor” as the person who establishes a Trust sub-account for the 
benefit of a Beneficiary, and states that a Grantor can be the Beneficiary, a parent, grandparent, or legal 
guardian of the Beneficiary, or a court. TD Art. II.3. And a Beneficiary’s sub-account is established upon 
the execution of a Joinder Agreement by a Grantor, subject to written acceptance of the Trustee. TD Art. V. 
Therefore, the Trust satisfies this requirement.  

5. Reimbursement to the State(s) Upon the Beneficiary’s Death 
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To satisfy the fifth requirement of the pooled trust exception, the trust must contain “specific language” that 
provides that upon a beneficiary’s death, to the extent amounts remaining in the beneficiary’s account are 
not retained by the trust, the State(s) are reimbursed an amount equal to the total amount of medical 
assistance paid on behalf of the deceased beneficiary under the State Medicaid plan(s) during his or her 
lifetime. 42 U.S.C. § 1396p(d)(4)(C)(iv); POMS SI 01120.203(D)(8). This is known as the Medicaid 
payback requirement of the pooled trust exception.  

Here, the Trust includes a provision concerning termination upon death. The Trust Declaration states that, 
upon the death of a Beneficiary, any funds remaining in the sub-account shall be deemed to be surplus 
Trust property and shall be retained by the Trust and, in the Trustee’s sole discretion, used (a) for the 
benefit of other Beneficiaries, (b) to “aide persons who are indigent and disabled,” or (c) to provide persons 
who are indigent and disabled with housing or supplemental support services. TD Art. X.2. The Trust 
Declaration goes on to state that “to the extent that any amounts remaining in the Beneficiary’s account” 
upon the Beneficiary’s death are not so retained by the Trust, the Trustee “shall pay from such remaining 
amounts in the account to any state an amount equal to the total amount of medical assistance paid on 
behalf of the Beneficiary under the State’s plan under 42 U.S.C. § 1396(a) et seq.” Id. Accordingly, the 
Trust contains the necessary language to satisfy the Medicaid payback requirement. The Joinder Agreement 
includes the same provision. JA at W.  

Thus, we believe that a self-settled sub-account in the Trust established on or after January 1, 2000, would 
be considered a resource under the Social Security Act because it does not meet all of the requirements of 
the pooled trust exception. Consequently, the defects discussed above would have to be cured to except this 
Trust from resource counting.[7] 

 B. Regular Resource Rules 

If Arc were to cure the above defects and qualify for the pooled trust exception, the regular resource 
counting rules in POMS SI 01120.200 would apply to determine whether a self-settled sub-account in the 
Trust established on or after January 1, 2000, would be counted as a resource.[8] See 42 U.S.C. § 
1382b(e)(1); POMS SI 01120.203(D)(1). Pursuant to POMS SI 01120.200(D)(1)(a), trust principal will 
count as a resource if the beneficiary either: (a) has the legal authority to revoke or terminate the trust and 
then use the funds to meet his or her food or shelter needs; or (b) can direct use of the trust principal for his 
or her support and maintenance under the terms of the trust. Additionally, if the beneficiary can sell his or 
her beneficial interest in the trust, that interest is a resource. Id.  

With respect to revocability, whether a trust can be revoked depends on the terms of the trust and 
applicable state law – here, Michigan. See POMS SI 01120.200(D)(2). The Trust Declaration states that it 
shall be irrevocable, but that it may be amended under certain conditions. TD Art. IX. Additionally, upon 
the delivery to and acceptance of property by the Trustee, the Trust shall be irrevocable and the property 
nonrefundable. TD Art. V. Thus, because a Grantor can include the Beneficiary, where the Beneficiary 
contributes or causes to be contributed his or her own assets to the Trust sub-account, the Trust is 
irrevocable as to the Beneficiary.  

Notwithstanding these provisions, under Michigan law, when a grantor is the sole beneficiary of a trust, the 
trust is deemed to be revocable even if the trust document states it is irrevocable. See POMS SI 
CHI01120.200(C). However, if the trust names a residual beneficiary or beneficiaries to receive the benefit 
of the trust interest after a specific event – usually the death of the primary beneficiary – then the trust is 
irrevocable, because the primary beneficiary could not unilaterally revoke the trust; rather, he or she would 
need the consent of the residual beneficiary or beneficiaries. See id. Here, the Joinder Agreement provides 
that, upon the death of the Beneficiary, if the Trust does not retain the funds in the Beneficiary’s account, 
“and after all State(s) have been reimbursed the total amount of Medical assistance provided, then the 
residual beneficiary of any Trust funds shall be” the person named by the Grantor at the time the Joinder 
Agreement is executed. JA at W. Moreover, the Trustee maintains a contingent residual interest in each 
sub-account. See TD Art. XIII.1.b; JA at DD.5.a.2. Thus, there is at least one residual beneficiary and, 
consequently, a self-settled sub-account in the Trust is not revocable. See POMS SI CHI01120.200(C), (D).  
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Regarding the Beneficiary’s ability to direct the use of trust principal, here the Trustee, in its sole 
discretion, may make any payments under the Trust for the supplemental needs of each Beneficiary. TD 
Art. III.2, VI.6; JA at BB. Neither the Trust Declaration nor the Joinder Agreement provides for mandatory 
disbursements to the Beneficiary; indeed, the Trust Declaration states that Beneficiaries are not entitled to 
the Trust corpus or income and may not compel distributions from their sub-accounts. TD Art. III.1, 3, 5. 
Thus, the Beneficiary cannot direct the use of the sub-account principal for support and maintenance.  

With respect to the Beneficiary’s ability to sell his or her beneficial interest in the Trust, the Trust 
Declaration contains a spendthrift provision which provides that no part of the Trust, principal or income, 
shall be subject to anticipation or assignment by the Beneficiaries nor shall it be subject to attachment or 
control by any public or private creditor of the Beneficiaries; nor may it be taken by any legal or equitable 
process by any voluntary or involuntary creditor. TD Art. III.5. Under Michigan law, however, even if the 
trust has a valid spendthrift provision, a “creditor or assignee” of a self-settled trust may reach “[t]he 
maximum amount that can be distributed to or for the settlor’s benefit” (exclusive of sums needed to pay 
the settlor’s taxes). Mich. Comp. Laws Ann. § 700.7506(1)(c)(ii). Nevertheless, we believe this provision is 
best read to apply only to assignees who are creditors of secured interests in the property, rather than a 
purchaser to whom property has been transferred for fair market value.[9] We believe that Michigan would 
likely follow the Restatement (Third) of Trusts, which states that a purchaser for value (as opposed to a 
creditor) generally would not be able to reach the trust funds of a self-settled discretionary trust. See 
Restatement (Third) of Trusts § 60 & comment f (2019). Therefore, beneficiaries effectively cannot sell 
their beneficial interests in the trust and obtain the cash value of the trust.  

Thus, if Arc can cure the defects discussed in Section I.A above and satisfy the requirements of the pooled 
trust exception, a self-settled sub-account in the Trust would not constitute a resource under the regular 
resource rules.  

II. Third-Party Sub-Accounts 

As noted above, it appears that the Trust permits not only Beneficiaries but also their parents, grandparents, 
and legal guardians to contribute assets to a Trust sub-account. TD Art. II.3, IV, V. In the case of a trust 
established solely with the assets of a third party, the regular resource rules set forth in POMS SI 
01120.200 apply to determine whether the assets in the trust are a resource. Here, as with a self-settled sub-
account, a third-party sub-account would not be a resource under the regular resource rules. First, the Trust 
does not give the Beneficiary the right to terminate his or her sub-account. See POMS SI 
01120.200(D)(1)(b)(2) (beneficiary generally does not have power to terminate a trust). Indeed, the Trust 
Declaration expressly provides that the power to terminate belongs exclusively to the Trustee and not to the 
Beneficiary. TD Art. X.1.c. Second, as discussed above, the Trust contains no provision allowing the 
Beneficiary to direct the use of trust principal for his or her support or maintenance. Finally, with respect to 
a beneficiary’s power to otherwise sell his or her beneficial interest in the Trust, the Trust contains a 
spendthrift provision, as noted above, TD Art. III.5, which Michigan allows in third party trusts. See Mich. 
Comp. Laws Ann. § 700.7502(1). Accordingly, a beneficiary’s beneficial interest in a third-party sub-
account also would not be considered a resource.   

III. Comingled Sub-Accounts 

It is possible for a sub-account in the Arc Pooled Trust to contain assets attributable to both the beneficiary 
and one or more of the third parties noted above. Agency policy provides that, in the case of a comingled 
trust established on or after January 1, 2000, with the assets of both an SSI claimant (or spouse) and third 
parties, the regular resource rules apply to the portion of the comingled trust attributable to the assets of 
third parties, and the statutory resource rules apply to the portion attributable to the assets of the SSI 
claimant (or spouse). See POMS SI 01120.200(A)(1)(b), SI 01120.201(C)(2)(c).  

Here, in the event that a sub-account in the Trust established on or after January 1, 2000, receives any 
contributions from a third party (parent, grandparent, or legal guardian), the portion of the sub-account 
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attributable to the assets of the third party would not be a resource under the regular resource rules, as 
discussed in Section II above. However, with respect to the portion of the sub-account attributable to the 
assets of the grantor-beneficiary, that portion would be considered a resource under the Act based on the 
defects discussed in Section I.A above.[10] 

CONCLUSION 

For the reasons discussed above, we conclude that a self-settled sub-account in the Arc Pooled Trust 
established on or after January 1, 2000, does not meet all of the requirements for an exception to resource 
counting under 42 U.S.C. § 1396p(d)(4)(C). However, if the defects identified above with respect to the 
statutory exception were cured, then a self-settled Trust sub-account would not constitute a resource under 
the regular resource counting rules. Similarly, a third-party sub-account in the Arc Pooled Trust would not 
constitute a resource. Finally, in the case of a comingled sub-account, the portion of the sub-account 
attributable to the assets of a third party would not be considered a resource, whereas the portion 
attributable to the assets of the grantor-beneficiary would be considered a resource.  

--------------------------------------------------------------------------------------------------------------------------------  

PS 01825.039 Ohio  
C. CPM 19-087 Review of The Ohio Community Pooled Annuity Master Trust  

Date: June 21, 2019 

1. Syllabus  

In this opinion, the Regional Chief Counsel (RCC) examines whether the The Ohio Community Pooled 
Annuity Master Trust (Trust), as amended in 2014, is in compliance with SSA’s pooled trust policy. The 
RCC concludes that the trust does not comply with pooled trust policy because it allows the non-profit 
entity to delegate control of core management functions to a for-profit organization. Therefore, self-settled 
funds in accounts established by a disabled individual on or after January 1, 2000, would be resources. 
Because this trust was previously determined to be excepted from resource counting, a 90-day amendment 
period applies.  

2. Opinion  

QUESTION 

You asked whether The Ohio Community Pooled Annuity Master Trust (Trust), as amended in 2014, is in 
compliance with SSA’s pooled trust policy. For the reasons discussed below, we conclude that the trust 
does not comply with pooled trust policy because it allows the non-profit entity to delegate control of core 
management functions to a for-profit organization. Therefore, self-settled funds in accounts established by 
a disabled individual on or after January 1, 2000, would be resources. However, since this pooled trust was 
previously determined to be excepted from resource counting, the trust should be provided 90 days to 
amend the trust to conform to the Agency’s policy regarding non-profit management of the trust before 
accounts would be considered resources to trust beneficiaries. If the Dayton Foundation is able to cure this 
defect and qualify for the pooled trust exception, no accounts in the Trust would constitute resources under 
the statutory or regular resource rules.  

BACKGROUND 
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The Dayton Foundation, Inc. and the Disability Foundation, Inc. (both Ohio nonprofit organizations) 
established The Ohio Community Pooled Annuity Master Trust.  

The Dayton Foundation is identified as the “Settlor” and “Trustee,” and the Disability Foundation is 
identified as the “Distribution Trustee.” Trust Agreement (TA) Introduction. The trust is intended to 
“promote the general well being of Individuals with Disabilities by providing for their Supplemental Needs 
. . . and to enable the Trustee to promote and administer Disability Programs and Services.” The Trust 
Agreement was initially entered into on August 25, 1998, and was most recently restated on December 29, 
2014. Your office submitted the Trust Agreement (TA), as restated in 2014, and an Account Agreement 
(AA) for our review.  

Trust Agreement 

The Trust Agreement provides that the trust is a pooled trust established under 42 U.S.C. § 1396p(d)(4)(C). 
TA § 1.  

An account is created in the pooled trust when a “Qualified Donor” signs an Account Agreement and 
contributes property in exchange for a charitable gift annuity, which will pay funds into the individual’s 
account in the trust. TA §§ 1(D), 3(A).[6] A “Qualified Donor” includes the disabled individual, a parent, 
grandparent, legal guardian, court, or other person authorized under 42 U.S.C. § 1396p(d)(4)(C). TA § 
3(M). The trustee keeps separate records for each account, but is not required to segregate accounts for 
investment purposes. TA § 3(A).  

The trust has a “Distribution Trustee,” which is the Disability Foundation, or “any person or persons, 
jointly and collectively, serving as the Distribution Trustee.” TA § 3(H). The trust also has a “Trustee,” 
which is the Dayton Foundation, “or any person or persons, jointly and collectively, serving as the 
Trustee.” TA § 3(Q).  

The Dayton Foundation, as settlor, may remove a Trustee or Distribution Trustee and name a replacement. 
TA § 4(A)-(B). Any replacement Distribution Trustee must be a “Qualified Sponsor,” meaning a non-profit 
organization authorized to sponsor a pooled trust under 42 U.S.C. § 1396p(d)(4)(C) and Ohio law. TA §§ 
3(N), 4(A). There is no corresponding requirement that a replacement Trustee be a Qualified Sponsor or 
non-profit entity.  

The Trustee generally handles the financial/investment responsibilities of the trust. See TA § 7. However, 
the Trustee may delegate any or all of its powers to the Distribution Trustee. TA § 5(C).  

The Distribution Trustee decides whether to make distributions from the Account in its discretion. TA § 
5(D). While the beneficiary is alive, income and principal from the account may be used “solely for the 
Supplemental Needs of the [beneficiary] as directed . . . by the Distribution Trustee.” TA § 2(A).  

Upon the beneficiary’s death, the Distribution Trustee will first pay “allowable expenses under applicable 
Medicaid and SSI provisions,” including POMS SI 01120.203. TA § 2(B). For funds characterized as the 
“Annuity Amount” or “Accumulated Annuity Amount,” the funds will be distributed to the persons or 
entities named by the Qualified Donor in the Account Agreement, but only after the Trust repays States for 
any Medicaid benefits received by the beneficiary. TA § 2(B)(1).[7] The repayment amount is equal to the 
total amount of Medicaid benefits received, except that the repayment amount is to be prorated among the 
involved States if there is not enough money to repay all States in full. TA § 2(B)(1). Any Annuity 
Amount, Accumulated Annuity Amount, or other funds not distributed in this manner will be retained by 
the trust for Disability Programs and Services as the Distribution Trustee sees fit. TA § 2(B)(2).  

The Distribution Trustee may delegate its powers with respect to the use and distribution of funds to the 
Distribution Committee, consisting of one or more persons. TA § 5(D).  
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The trust states that a beneficiary has no right or power to assign, anticipate, alienate, or otherwise transfer 
any right or interest in an Account Agreement. TA § 8. The trust states that it is irrevocable, although the 
Dayton Foundation may amend the trust agreement as it sees fit to further the purposes of the trust. TA § 
12. The Dayton Foundation may not terminate the trust. TA § 12.  

The trust is governed by Ohio law. TA § 13(D). 

Account (Joinder) Agreement  

The Account Agreement recites that neither the Qualified Donor nor the individual with disabilities may 
transfer any interest in the trust except as otherwise stated in the trust agreement. AA, p. 1.  

The Account Agreement identifies the Qualified Donor, the beneficiary, the personal representative (if 
any), and whether the beneficiary is receiving Medicaid and/or SSI. AA, p. 3-4. The Agreement also 
specifies the property transferred by the Qualified Donor. AA, p. 4.  

DISCUSSION 

I. Statutory Resource Rules 

Under the Social Security Act (Act), a trust created on or after January 1, 2000, from the assets of an 
individual generally will be considered a resource for SSI purposes to that individual to the extent that the 
trust is revocable or, in the case of an irrevocable trust, to the extent that any payments could be made from 
the trust to or for the benefit of the individual.[8] See 42 U.S.C. § 1382b(e); Program Operations Manual 
System (POMS) SI 01120.201(D). However, an exception to this rule exists for certain trusts that meet the 
criteria of 42 U.S.C. § 1396p(d)(4)(C), commonly known as the pooled trust exception.  

In order to qualify for the pooled trust exception, the trust must contain the assets belonging to a disabled 
individual and satisfy the following conditions:  

1. The trust is established and managed by a non-profit association; 
2. The trust maintains a separate account for each beneficiary, but pools these accounts for purposes 

of investment and management of funds;  
3. Accounts in the trust are established solely for the benefit of the disabled individual; 
4. The account is established through the actions of the individual, parent, grandparent, legal 

guardian, or court; and  
5. To the extent that amounts remaining in the beneficiary’s account upon the death of the 

beneficiary are not retained by the trust, the trust will pay to the State(s) the amount remaining in 
the account up to the total amount of medical assistance paid on behalf of the beneficiary under 
the State Medicaid plan(s).  

See 42 U.S.C. § 1396p(d)(4)(C); POMS SI 01120.203(D).  

Here, as discussed below, the trust is irrevocable. However, it would be a resource under the statutory 
provisions, unless the pooled exception applies, since funds are to be used for the individual’s benefit. See 
TA § 2(A) & 8.  

The Agency previously determined, in 2006, that this trust met the pooled trust exception as of September 
16, 2005, when a defect in the Medicaid payback provisions was corrected. See POMS PS 10825.039 (PS 
06-053 SSI-Ohio-Review of the Gift Annuity Account for J~, Jan. 30, 3006). However, the trust has been 
amended since that time, and the Agency has clarified and detailed how it will determine whether the non-
profit entity adequately maintains control of and manages the trust within the meaning of the statute.  
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The trust continues to meet criteria two through five above. However, as discussed below, the trust does not 
satisfy the first of the requirements of this exception based on the Agency’s current policy. As such, a self-
funded Account in the Trust would not be excepted from resource counting. However, since the trust was 
previously determined to be excepted from resource counting under the pooled trust exception, trust 
accounts should continue to be excepted from resource counting, provided the trust is amended to conform 
with SSA’s pooled trust management provisions within 90 days of being informed of the problematic 
language in the trust. See POMS SI 01120.225(A)(2).  

1. Established and Managed by a Non-Profit Association 

To satisfy the first requirement of the pooled trust exception, the trust must be established and managed by 
a non-profit association. 42 U.S.C. § 1396p(d)(4)(C)(i); POMS SI 01120.203(D)(3). A non-profit 
association may employ the services of a for-profit entity, but the non-profit association must maintain 
ultimate managerial control over the trust. POMS SI 01120.225(D). For example, the non-profit association 
must be responsible for determining the amount of the trust corpus to invest, removing or replacing the 
trustee, and making day-to-day decisions regarding the health and well-being of the beneficiaries. Id . Also, 
a for-profit entity must not be allowed to determine whether to make discretionary disbursements from the 
trust. POMS SI 01120.225(E).  

Here, a non-profit organization (The Dayton Foundation) settled or established the trust, and serves as the 
initial trustee. However, this trustee can appoint a for-profit entity as replacement trustee. See TA § 4(A). 
While the Distribution Trustee must be replaced by a Qualified Sponsor, which must be a non-profit entity, 
there is no restriction on who may be appointed as a successor to the main Trustee, which has power to 
appoint replacement trustees and manage the trust generally. Indeed, one provision of the trust envisions 
that a “financial institution or trust company” may serve as trustee. TA § 4(D).  

In addition, even if the trust were amended to ensure that any replacement trustee is a non-profit entity, it is 
not clear that the non-profit trustee would have retained sufficient control over the trust. POMS SI 
01120.225(D) also requires that a non-profit association determine “the amount of the trust corpus to 
invest.” However, the Trustee is granted the authority to designate an investment manager. TA § 6. Thus, 
the trustee may be able to delegate authority to determine the amount of the corpus to invest to a for-profit 
investment manager.  

Furthermore, although the non-profit Distribution Trustee determines when and how much to pay to or for 
the benefit of a disabled beneficiary, the Trust Agreement specifies that the non-profit Distribution Trustee 
may delegate its powers with respect to the use and distribution of funds to the Distribution Committee, 
consisting of one or more persons. TA § 5(D). There is no requirement that these individuals be associated 
with a non-profit entity. So even though the trust states that a non-profit organization, as Distribution 
Trustee, makes decisions about the health and well-being of the beneficiaries and whether a discretionary 
payment can be made from the trust, TA § 2(A), this core function could also be delegated to a person or 
entity that is not a non-profit entity. Thus, we conclude that the provisions for a Distribution Committee 
potentially allow a for-profit entity to determine whether to make discretionary disbursements from the 
trust.  

Accordingly, the trust does not appear to satisfy the first requirement of 42 U.S.C. § 1396p(d)(4)(C) and 
POMS SI 01120.203(D)(1).  

2. Maintenance of Separate Accounts for Each Trust Beneficiary 

To satisfy the second requirement of the pooled trust exception, the trust must maintain a separate account 
for each trust beneficiary, although it is acceptable for individual accounts to be pooled for investment and 
management purposes. 42 U.S.C. § 1396p(d)(4)(C)(ii); POMS SI 01120.203(D)(4). The trust satisfies this 
requirement, as it maintains a separate subaccount for each beneficiary, but for purposes of investments and 
management of funds, the trustees pool the Trust subaccounts. TA § 2, 3(A).  
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3. Established for the Sole Benefit of the Individual 

To satisfy the third requirement of the pooled trust exception, the trust account must be established for the 
sole benefit of the disabled individual. 42 U.S.C. § 1396p(d)(4)(C)(iii); POMS SI 01120.203(D)(5). A trust 
is considered to be established for the sole benefit of an individual if the trust benefits no one but that 
individual, either at the time the trust is established or at any time for the remainder of the individual’s life. 
POMS SI 01120.201(F)(1). Here, the Trust Agreement provides that, while the disabled individual is alive, 
the income and principal from the account may be used “solely for the Supplemental Needs of the 
Individual with Disabilities.” TA § 2(A). Accordingly, the trust agreement appears to satisfy the third 
requirement of 42 U.S.C. § 1396p(d)(4)(C)(iii) and POMS SI 01120.203(D)(5).  

4. Established by the Beneficiary, a Parent, Grandparent, Legal Guardian, or a Court 

The fourth requirement of the pooled trust exception requires that the trust account be established through 
the actions of the account beneficiary or the beneficiary’s parent, grandparent, legal guardian, or a court. 42 
U.S.C.A. § 1396p(d)(4)(C)(iii); POMS SI 01120.203(D)(6). The Trust Agreement provides that only a 
Qualified Donor may establish the account. A Qualified Donor includes the disabled individual, a parent, 
grandparent, legal guardian, court, or other person authorized under 42 U.S.C. § 1396p(d)(4)(C). TA § 
3(M). Accordingly, the trust appears to satisfy the fourth requirement of 42 U.S.C. § 1396p(d)(4)(C)(iii) 
and POMS SI 01120.203(D)(6).  

5. Reimbursement to the State(s) Upon the Beneficiary’s Death  

To satisfy the fifth requirement of the pooled trust exception, the trust must contain “specific language” that 
provides that upon a beneficiary’s death, to the extent amounts remaining in the beneficiary’s account are 
not retained by the trust, the State(s) are reimbursed equal to the total amount of medical assistance paid on 
behalf of the deceased beneficiary during his or her lifetime. 42 U.S.C. § 1396p(d)(4)(C)(iv); POMS SI 
01120.203(D)(8).  

Here, the trust agreement provides that, following the death of the disabled individual, allowable expenses 
may be paid as described by POMS SI 01120.203. Although the trust may retain certain funds, no funds 
may be paid to any other persons or entities until the relevant State(s) have been reimbursed for medical 
assistance paid on behalf of the deceased beneficiary during his or her lifetime. Accordingly, the Trust 
Agreement appears to satisfy the requirements of 42 U.S.C. § 1396p(d)(4)(C)(iv) and POMS SI 
01120.203(D)(8).  

II. Regular Resource Rules 

If the Dayton Foundation is able to cure the above defects and qualify for the pooled trust exception, a self-
funded Account in the Trust would still subject to the regular resource counting rules.[9] See POMS SI 
01120.203(D)(1). Pursuant to POMS SI 01120.200(D)(1)(a), trust principal is a resource if the beneficiary 
has the legal authority to revoke or terminate the trust and then use the funds to meet his or her food or 
shelter needs, or if the beneficiary can direct use of the trust principal for his or her support and 
maintenance under the terms of the trust. In addition, if the beneficiary can sell his or her beneficial interest 
in the trust, that interest is a resource. Id.  

We must first determine whether a trust account can be revoked or terminated. Whether a trust can be 
revoked or terminated depends on the terms of the trust and applicable state law—here, Ohio. See POMS 
SI 01120.200(D)(2). The Trust Agreement states that the Trust is irrevocable and cannot be terminated. TA 
§ 12. Likewise, the Account Agreement recites that neither the Qualified Donor nor the individual with 
disabilities may transfer any interest in the trust except as otherwise stated in the trust agreement. AA, p. 1.  

As a general principle of trust law, when a grantor is the sole beneficiary of a trust, the trust is deemed 
revocable even if the trust document states that the trust is irrevocable. See POMS SI CHI01120.200.C; 
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Rest. (2d) of Trusts § 339. However, under Ohio law, if a trust described in 42 U.S.C. 1396p(d)(4) 
explicitly states it is irrevocable, then the trust should be considered irrevocable even if the grantor is the 
sole beneficiary. See Ohio Rev. Code. Ann. § 5804.18; POMS SI CHI01120.200.D.5. Thus, if the trust 
were amended to comply with the pooled trust provisions in § 1396p(d)(4)(C), the trust accounts would be 
considered irrevocable even if there were no residual beneficiaries. In any event, the grantor would never 
be the sole beneficiary of a trust account because the trust is entitled to retain specified funds for Disability 
Programs and Services, making the trust itself an additional beneficiary of the trust account.  

Nor can the beneficiary direct the use of the trust funds for his or her food or shelter needs. The trust 
agreement provides that the Distribution Trustee makes distributions in its “unrestricted” discretion. TA § 
5(D). Neither the Trust Agreement nor the Account Agreement provide for mandatory disbursements to the 
beneficiary. The Trust Agreement only requires the Distribution Trustee to “consult” with the beneficiary 
or his personal representative concerning possible distributions from the trust. TA § 2(A). Thus, the grantor 
cannot direct the use of the account principal for support and maintenance.  

With respect to the grantor’s ability to sell his or her beneficial interest in the trust, the trust agreement 
contains a spendthrift provision which provides that no interest shall be assignable or otherwise 
transferrable. Generally, states that allow spendthrift trusts do not allow a grantor to establish a spendthrift 
trust for his or her own benefit. See POMS SI 01120.200(B)(13). Ohio law provides that even when a trust 
contains a spendthrift provision, a creditor or assignee of the settlor may reach the maximum amount that 
can be distributed to or for the settlor’s benefit (up to the amount attributable to the settlor’s contributions 
to the trust, if there is more than one settlor).[10] Ohio Rev. Code Ann. § 5805.06(A)(2). However, the 
Office of the General Counsel has previously determined that this provision is best read to allow only a 
creditor, not a purchaser for value, to reach the maximum amount the trustee could distribute for the 
settlor’s benefit. See POMS PS 01825.039(D) (PS 09-104). This is consistent with the legislative notes to 
that statute, which discuss creditor claims. This interpretation is also supported by subsection (A)(3) of that 
statute, which states that, for trusts described in 42 U.S.C. § 1396p(d)(4)(C), the court may limit the award 
of a settlor’s creditor’s recovery under the statute. In addition, Ohio law broadly states that any self-settled 
trust that meets the pooled trust exception will not be considered a resource to the beneficiary of the trust. 
See Ohio Rev. Code § 5163.21(F)(3). This also suggests that the Ohio legislature does not consider these 
trust assets to be something that the beneficiary could sell for value. Therefore, the spendthrift provisions 
should be considered valid and effective to prevent beneficiaries from selling their beneficial interests in 
the trust and to prevent transferees for value from reaching the corpus of the trust—at least if a trust meets 
the requirements of a 42 U.S.C. § 1396(d)(4)(A) or (d)(4)(C) trust.  

Therefore, if the Dayton Foundation can cure the above-discussed defects and satisfy the requirements of 
the pooled trust exception, a self-funded Account in the Trust would not constitute a resource under the 
regular resource rules.  

CONCLUSION 

For the reasons discussed above, we conclude that self-funded Accounts in The Ohio Community Pooled 
Annuity Master Trust where the disabled individual’s assets were first added on or after January 1, 2000, 
would not meet all the requirements for an exception to resource counting under 42 U.S.C. § 
1396p(d)(4)(C). However, the trust should be given 90 days to amend the trust to conform with SSA policy 
regarding pooled trust management provisions before accounts should be considered resources.  

--------------------------------------------------------------------------------------------------- 
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PS 01825.039 Ohio  
D. CPM-19-077 Review of The 2014 Ohio Community Pooled Flexible-Spending 
Trust  

May 8, 2019 

1. Syllabus  

In this opinion, the Regional Chief Counsel (RCC) examines whether the 2014 Ohio Community Pooled 
Flexible-Spending Trust meets the criteria for the pooled trust exception. The trust does not comply with 
pooled trust policy because it allows the non-profit entity to delegate control of core management functions 
outside the non-profit organization. Accounts in the Trust would be considered resources under the Social 
Security Act.  

2. Opinion  

QUESTION 

You asked whether The 2014 Ohio Community Pooled Flexible-Spending Trust (Trust) offered by The 
Disability Foundation, Inc. (Foundation) is in compliance with SSA’s pooled trust policy. For the reasons 
discussed below, we conclude that the trust does not comply with pooled trust policy and that accounts in 
the Trust would be considered resources under the Social Security Act. Specifically, the trust does not 
comply with pooled trust policy because it allows the non-profit entity to delegate control of core 
management functions outside the non-profit organization. However, if the Foundation is able to cure this 
defect and qualify for the pooled trust exception, an account in the Trust would not constitute a resource 
under the regular resource rules.  

BACKGROUND 

The Disability Foundation, Inc., an Ohio nonprofit organization, has established The 2014 Ohio 
Community Pooled Flexible-Spending Trust. See The Disability Foundation – About Us, 
http://www.disability-foundation.org/about-us/ (last accessed Apr. 15, 2019). It is a pooled trust which is 
intended to “promote the general well being of Individuals with Disabilities by providing for their 
Supplemental Needs . . . and to enable the Trustee to promote and administer Disability Programs and 
Services.” The Trust Agreement was initially entered into on January 29, 2014, and restated on January 20, 
2015. Your office submitted the Trust Agreement (TA) and Account Agreement (AA) for our review.  

Trust Agreement 

The Trust Agreement provides that the trust is a pooled trust established under 42 U.S.C. § 1396p(d)(4)(C). 
TA § 1.  

An account is created in the pooled trust when a “Qualified Donor” signs an Account Agreement and 
contributes funds to be placed in the trust for the benefit of an individual with disabilities. TA § 3(A). A 
“Qualified Donor” includes the disabled individual, a parent, grandparent, legal guardian, court, or other 
person authorized under 42 U.S.C. § 1396p(d)(4)(C). TA § 3(J). The trustee keeps separate records for each 
account, but is not required to segregate accounts for investment purposes. TA § 3(A).  

The trust has a “Distribution Trustee,” which is the non-profit Foundation, or “any person or persons, 
jointly and collectively, serving as the Distribution Trustee.” TA § 3(E). The trust also has a “Trustee,” 
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which is the for-profit entity Keybank N.A., “or any person or persons, jointly and collectively, serving as 
the Trustee.” TA § 3(N).  

The Foundation, as settlor, may remove a Trustee or Distribution Trustee and name a replacement. TA § 
4(A)-(C). Any replacement Distribution Trustee must be a “Qualified Sponsor,” meaning a non-profit 
organization authorized to sponsor a pooled trust under 42 U.S.C. § 1396p(d)(4)(C) and Ohio law. TA §§ 
3(K), 4(A).  

The Trustee generally handles the financial/investment responsibilities of the trust. See TA § 7. However, 
the Trustee may delegate any or all of its powers to the Distribution Trustee. TA § 5(C).  

The Distribution Trustee decides whether to make distributions from the Account in its discretion, although 
it will consult with the beneficiary’s personal representative or with the beneficiary himself or herself. TA § 
2(A). While the beneficiary is alive, the account may be used “solely for the Supplemental Needs of the 
[beneficiary] as directed . . . by the Distribution Trustee.” TA § 2(A).  

Upon the beneficiary’s death, the Distribution Trustee will first pay “allowable expenses under applicable 
Medicaid and SSI provisions,” including POMS SI 01120.203. TA § 2(B). The Trust will retain 25% of the 
balance. TA § 2(B)(1). The Qualified Donor has two options regarding the remaining 75% of the balance. 
When the Account Agreement is signed, the Qualified Donor may direct that the remaining 75% be paid to 
specified persons, but only after the Trust repays States for any Medicaid benefits received by the 
beneficiary. TA § 2(B)(2). The repayment amount is equal to the total amount of Medicaid benefits 
received, except that the repayment amount is to be prorated among the involved States if there is not 
enough money to repay all States in full. TA § 2(B)(2). If the Qualified Donor does not identify remainder 
beneficiaries, the Trust will retain 100% of the remaining balance.  

The Distribution Trustee may delegate its powers with respect to the use and distribution of funds to the 
Distribution Committee, consisting of one or more persons. TA § 5(D).  

The trust states that a beneficiary has no right or power to assign, anticipate, alienate, or otherwise transfer 
any right or interest in an Account Agreement. TA § 8. The trust states that it is irrevocable, although the 
Foundation may amend the trust agreement as it sees fit to further the purposes of the trust. TA § 12. The 
Foundation may not terminate the trust. TA § 12.  

The trust is governed by Ohio law. TA § 13(D). 

Account (Joinder) Agreement 

The Account Agreement recites that “once accepted, the funds placed in this Account may not be 
withdrawn, except in accordance with the terms of the Trust.” AA, p. 1.  

The Account Agreement identifies the Qualified Donor, the beneficiary, the personal representative (if 
any), and whether the beneficiary is receiving Medicaid and/or SSI. AA, p. 1-2. The Agreement also 
specifies the property transferred by the Qualified Donor. AA, p. 3. The particular Account Agreement we 
were provided does not list any property. However, we assume that at least some property was transferred 
to the Trust by the Qualified Donor.  

The Qualified Donor elects whether any funds remaining after the beneficiary’s death should be retained by 
the trust, or whether 75% of the remaining funds should be paid to specified individuals or entities after 
Medicaid payback. AA, p. 3-4.  

DISCUSSION 
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I. Statutory Resource Rules 

Under the Social Security Act (Act), a trust created on or after January 1, 2000, from the assets of an 
individual generally will be considered a resource for SSI purposes to that individual to the extent that the 
trust is revocable or, in the case of an irrevocable trust, to the extent that any payments could be made from 
the trust to or for the benefit of the individual.[11] See 42 U.S.C. § 1382b(e); Program Operations Manual 
System (POMS) SI 01120.201(D). However, an exception to this rule exists for certain trusts that meet the 
criteria of 42 U.S.C. § 1396p(d)(4)(C), commonly known as the pooled trust exception.  

In order to qualify for the pooled trust exception, the trust must contain the assets belonging to a disabled 
individual and satisfy the following conditions:  

1. The trust is established and managed by a non-profit association; 
2. The trust maintains a separate account for each beneficiary, but pools these accounts for purposes 

of investment and management of funds;  
3. Accounts in the trust are established solely for the benefit of the disabled individual; 
4. The account is established through the actions of the individual, parent, grandparent, legal 

guardian, or court; and  
5. To the extent that amounts remaining in the beneficiary’s account upon the death of the 

beneficiary are not retained by the trust, the trust will pay to the State(s) the amount remaining in 
the account up to the total amount of medical assistance paid on behalf of the beneficiary under 
the State Medicaid plan(s).  

See 42 U.S.C. § 1396p(d)(4)(C); POMS SI 01120.203(D).  

Here, as discussed below, the trust is irrevocable. However, it would be a resource under the statutory 
provisions, since funds are to be used for the individual’s benefit. See TA § 2(A) & 8. Accordingly, we 
consider whether the trust qualifies for the pooled trust exception. As discussed below, the trust does not 
satisfy the first of the requirements of this exception. As such, a self-funded Account in the Trust would not 
be excepted from resource counting.  

1. Established and Managed by a Non-Profit Association 

To satisfy the first requirement of the pooled trust exception, the trust must be established and managed by 
a non-profit association. 42 U.S.C. § 1396p(d)(4)(C)(i); POMS SI 01120.203(D)(3). A non-profit 
association may employ the services of a for-profit entity, but the non-profit association must maintain 
ultimate managerial control over the trust. POMS SI 01120.225(D). For example, the non-profit association 
must be responsible for determining the amount of the trust corpus to invest, removing or replacing the 
trustee, and making day-to-day decisions regarding the health and well-being of the beneficiaries. Id . Also, 
a for-profit entity must not be allowed to determine whether to make discretionary disbursements from the 
trust. POMS SI 01120.225(E).  

Here, the non-profit organization established the trust, but did not maintain sufficient control over the 
management of the trust. Although the trust states that only the non-profit organization, as “Settlor,” can 
remove and replace a trustee (TA § 4(A)-(B)), the non-profit organization has not retained sufficient 
control over other key aspects of managing the trust.  

As an initial matter, we note that the for-profit Trustee may delegate any or all of its powers to the non-
profit Distribution Trustee. TA § 5(C). Under SSA policy, “[t]he for-profit entity may handle certain trust 
functions on behalf of the non-profit association.” POMS SI 01120.225(D). However, the trust agreement 
in this case provides for the inverse—the for-profit has main control over the investment of the trust, and 
the non-profit association can exercise the for-profit entity’s power only with the for-profit entity’s consent.  
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For this reason, we do not believe the Trust’s “use of a for-profit entity [is] subordinate to the non-profit 
managers” as required by POMS SI 01120.225(D). Rather, Section 5(C) functionally subordinates the non-
profit Distribution Trustee to the for-profit Trustee, as the non-profit entity can only exercise many trustee 
powers if explicitly authorized by for-profit entity.  

POMS SI 01120.225(D) also requires that the non-profit association determine “the amount of the trust 
corpus to invest.” However, the for-profit Trustee is granted the authority to designate an investment 
manager, TA § 6, and the investment-related powers in Section 7 are granted to the Trustees collectively. 
E.g., TA § 7(B). Thus, it is not clear that this requirement is met.  

Furthermore, the Trust Agreement specifies that the non-profit Distribution Trustee may delegate its 
powers with respect to the use and distribution of funds to the Distribution Committee, consisting of one or 
more persons. TA § 5(D). There is no requirement that these individuals not be associated with the Trustee 
or another for-profit entity. So even though the trust states that the non-profit organization, as Distribution 
Trustee, makes decisions about the health and well-being of the beneficiaries and whether a discretionary 
payment can be made from the trust, TA § 2(A), this core function could also be delegated to a person or 
entity that is not a non-profit entity. Thus, we conclude that the provisions for a Distribution Committee 
potentially allow a for-profit entity to determine whether to make discretionary disbursements from the 
trust.  

Accordingly, the trust does not appear to satisfy the first requirement of 42 U.S.C. § 1396p(d)(4)(C) and 
POMS SI 01120.203(D)(1).  

2. Maintenance of Separate Accounts for Each Trust Beneficiary 

To satisfy the second requirement of the pooled trust exception, the trust must maintain a separate account 
for each trust beneficiary, although it is acceptable for individual accounts to be pooled for investment and 
management purposes. 42 U.S.C. § 1396p(d)(4)(C)(ii); POMS SI 01120.203(D)(4). The trust satisfies this 
requirement, as it maintains a separate subaccount for each beneficiary, but for purposes of investments and 
management of funds, the trustees pool the Trust subaccounts. TA § 2, 3(A).  

3. Established for the Sole Benefit of the Individual 

To satisfy the third requirement of the pooled trust exception, the trust account must be established for the 
sole benefit of the disabled individual. 42 U.S.C. § 1396p(d)(4)(C)(iii); POMS SI 01120.203(D)(5). A trust 
is considered to be established for the sole benefit of an individual if the trust benefits no one but that 
individual, either at the time the trust is established or at any time for the remainder of the individual’s life. 
POMS SI 01120.201(F)(1). Here, the Trust Agreement provides that, while the disabled individual is alive, 
the income and principal from the account may be used “solely for the Supplemental Needs of the 
Individual with Disabilities.” TA § 2(A). Accordingly, the trust agreement appears to satisfy the third 
requirement of 42 U.S.C. § 1396p(d)(4)(C)(iii) and POMS SI 01120.203(D)(5).  

4. Established by the Beneficiary, a Parent, Grandparent, Legal Guardian, or a Court 

The fourth requirement of the pooled trust exception requires that the trust account be established through 
the actions of the account beneficiary or the beneficiary’s parent, grandparent, legal guardian, or a court. 42 
U.S.C.A. § 1396p(d)(4)(C)(iii); POMS SI 01120.203(D)(6). The Trust Agreement provides that only a 
Qualified Donor may establish the account. A Qualified Donor includes the disabled individual, a parent, 
grandparent, legal guardian, court, or other person authorized under 42 U.S.C. § 1396p(d)(4)(C). TA § 3(J). 
Accordingly, the trust appears to satisfy the fourth requirement of 42 U.S.C. § 1396p(d)(4)(C)(iii) and 
POMS SI 01120.203(D)(6).  

5. Reimbursement to the State(s) Upon the Beneficiary’s Death 
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To satisfy the fifth requirement of the pooled trust exception, the trust must contain “specific language” that 
provides that upon a beneficiary’s death, to the extent amounts remaining in the beneficiary’s account are 
not retained by the trust, the State(s) are reimbursed equal to the total amount of medical assistance paid on 
behalf of the deceased beneficiary during his or her lifetime. 42 U.S.C. § 1396p(d)(4)(C)(iv); POMS SI 
01120.203(D)(8).  

Here, the trust agreement provides that, following the death of the disabled individual, allowable expenses 
may be paid as described by POMS SI 01120.203. Following such payment, 25% of the account balance 
will be retained by the Trust. TA § 2(B)(1). The Qualified Donor may elect to have the remaining 75% 
retained by the Trust as well. Alternatively, the Qualified Donor may elect to have the Trust reimburse 
States for Medicaid expenses and then pay any remaining funds over to specified persons or entities. 
Accordingly, the Trust Agreement appears to satisfy the requirements of 42 U.S.C. § 1396p(d)(4)(C)(iv) 
and POMS SI 01120.203(D)(8).  

II. Regular Resource Rules 

If the Foundation is able to cure the above defects and qualify for the pooled trust exception, a self-funded 
Account in the Trust would still subject to the regular resource counting rules.[12] See POMS SI 
01120.203(D)(1). Pursuant to POMS SI 01120.200(D)(1)(a), trust principal is a resource if the beneficiary 
has the legal authority to revoke or terminate the trust and then use the funds to meet his or her food or 
shelter needs, or if the beneficiary can direct use of the trust principal for his or her support and 
maintenance under the terms of the trust. In addition, if the beneficiary can sell his or her beneficial interest 
in the trust, that interest is a resource. Id.  

We must first determine whether a trust account can be revoked or terminated. Whether a trust can be 
revoked or terminated depends on the terms of the trust and applicable state law—here, Ohio. See POMS 
SI 01120.200(D)(2). The Trust Agreement states that the Trust is irrevocable and cannot be terminated. TA 
§ 12. Likewise, the Account Agreement requires the Qualified Donor to agree that “once accepted, the 
funds placed in this Account may not be withdrawn, except in accordance with the terms of the Trust.” AA, 
p. 1.  

As a general principle of trust law, when a grantor is the sole beneficiary of a trust, the trust is deemed 
revocable even if the trust document states that the trust is irrevocable. See POMS SI CHI01120.200.C; 
Rest. (2d) of Trusts § 339. However, under Ohio law, if a trust described in 42 U.S.C. 1396p(d)(4) 
explicitly states it is irrevocable, then the trust should be considered irrevocable even if the grantor is the 
sole beneficiary. See Ohio Rev. Code. Ann. § 5804.18; POMS SI CHI01120.200.D.5. Thus, if the trust 
were amended to comply with the pooled trust provisions in § 1396p(d)(4)(C), the trust accounts would be 
considered irrevocable even if there were no residual beneficiaries. In any event, the grantor would never 
be the sole beneficiary of a trust account because the trust is entitled to retain 25% of any remaining funds 
after the beneficiary’s death for the Foundation’s Disability Programs and Services, making the trust itself 
an additional beneficiary of the trust account.  

Nor can the beneficiary direct the use of the trust funds for his or her food or shelter needs. The trust 
agreement provides that the Distribution Trustee makes distributions in its “unrestricted” discretion. TA § 
2(A) & 5(D). Neither the Trust Agreement nor the Account Agreement provide for mandatory 
disbursements to the beneficiary. The Trust Agreement only requires the Distribution Trustee to “consult” 
with the beneficiary or his personal representative concerning possible distributions from the trust. TA § 
2(A). Thus, the grantor cannot direct the use of the account principal for support and maintenance.  

With respect to the grantor’s ability to sell his or her beneficial interest in the trust, the trust agreement 
contains a spendthrift provision which provides that no interest shall be assignable or otherwise 
transferrable. Generally, states that allow spendthrift trusts do not allow a grantor to establish a spendthrift 
trust for his or her own benefit. See POMS SI 01120.200(B)(13). Ohio law provides that even when a trust 
contains a spendthrift provision, a creditor or assignee of the settlor may reach the maximum amount that 
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can be distributed to or for the settlor’s benefit (up to the amount attributable to the settlor’s contributions 
to the trust, if there is more than one settlor). Ohio Rev. Code Ann. § 5805.06(A)(2). However, the Office 
of the General Counsel has previously determined that this provision is best read to allow only a creditor, 
not a purchaser for value, to reach the maximum amount the trustee could distribute for the settlor’s benefit. 
See POMS PS 01825.039(D) (PS 09-104). This is consistent with the legislative notes to that statute, which 
discuss creditor claims. This interpretation is also supported by subsection (A)(3) of that statute, which 
states that, for trusts described in 42 U.S.C. § 1396p(d)(4)(C), the court may limit the award of a settlor’s 
creditor’s recovery under the statute. In addition, Ohio law broadly states that any self-settled trust that 
meets the pooled trust exception will not be considered a resource to the beneficiary of the trust. See Ohio 
Rev. Code § 5163.21(F)(3). This also suggests that the Ohio legislature does not consider these trust assets 
to be something that the beneficiary could sell for value. Therefore, the spendthrift provisions should be 
considered valid and effective to prevent beneficiaries from selling their beneficial interests in the trust and 
to prevent transferees for value from reaching the corpus of the trust—at least if a trust meets the 
requirements of a 42 U.S.C. § 1396(d)(4)(A) or (d)(4)(C) trust.  

Therefore, if the Foundation can cure the above-discussed defects and satisfy the requirements of the 
pooled trust exception, a self-funded Account in the Trust would not constitute a resource under the regular 
resource rules.  

CONCLUSION 

For the reasons discussed above, we conclude that self-funded Accounts in The 2014 Ohio Community 
Pooled Flexible-Spending Trust would not meet all the requirements for an exception to resource counting 
under 42 U.S.C. § 1396p(d)(4)(C).  

--------------------------------------------------------------------------------------------------- 

PS 01825.017 Indiana  
A. PS 20-076 The New Leaf National Foundation Special Needs Pooled Trust  

August 11, 2020 

1. Syllabus  

In this opinion the RCC examines the Leaf National Foundation Special Needs Pooled Trust to determine if 
it complies with agency pooled trust policy. Due to problematic language concerning the management of 
the pooled trusts, which could allow management funtions to fall to for-profit entities, the trust does not 
meet the pooled trust exception for self-settled trusts under 42 U.S.C. § 1396p(d)(4)(C).  

 2. Opinion  

QUESTION 

 You asked whether the New Leaf National Foundation Special Needs Pooled Trust (NLNF Trust or Trust) 
is in compliance with the procedures governing the agency’s trust policy. The Trust operates in multiple 
states, but the Trust documents state that it is governed by Indiana law. In the particular case at issue, the 
Trust Beneficiary resides in Tennessee.  

 SHORT ANSWER 
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 We conclude that the NLNF Trust does not meet the pooled trust exception for self-settled trusts under 42 
U.S.C. § 1396p(d)(4)(C) because its trustee and agency provisions are inconsistent with the statutory 
requirements regarding the management of pooled trusts by non-profit entities. As such, a self-settled sub-
account in the Trust would be considered a resource for SSI purposes. We also conclude that the Trust sub-
accounts (including third-party assets in a comingled sub-account) would not be considered resources under 
the regular resource rules, applying Indiana law as the relevant state law.  

 BACKGROUND 

 New Leaf National Foundation (NLNF), an Indiana non-profit organization, established the Trust on June 
5, 2019, and serves as the Trustee. See Trust Agreement (T.A.), Preamble; New Leaf National Foundation, 
About , https://newleafsnt.org/about/ (last visited July 7, 2020)) . According to its website, NLNF operates 
and administers its trusts in 46 states. New Leaf National Foundation, Home , https://newleafsnt.org (last 
visited July 13, 2020). However, the Trust Agreement and Joinder Agreement state that the Trust is 
governed by Indiana law. T.A. § 9.10; Joinder Agreement (J.A.), Section VI, Art. 8.4.  

 While NLNF is named as the Trustee, the definition of “Trustee” in the Trust Agreement also includes “its 
successor(s) in interest and capacity, and shall include one or more Co-Trustee(s), if such Co-Trustees shall 
in the future be named as may be necessary or advisable; said Co-Trustee(s) subject to the right of New 
Leaf National Foundation to remove any Co-Trustee, which right is specifically herein reserved.” T.A. § 
1.8. The Trustee may resign at any time if it has appointed, or petitioned a court to appoint, a successor 
Trustee “that meets the requirements of applicable law for the manager of a Pooled Special Needs Trust.” 
T.A. § 6.2(M).  

 The Trust Agreement states that the Trust is “irrevocable and may not be altered, amended, revoked, or 
terminated.” T.A. § 2.1. It appears that the sub-accounts are primarily intended to be self-settled. T.A. §§ 
3.1, 3.3; New Leaf National Foundation, Frequently Asked Questions, https://newleafsnt.org/faq/ (last 
visited July 6, 2020). But the Trust Agreement does allow third-party contributions. T.A. § 7.1 (referring to 
“amounts, other than the Beneficiary’s own property, contributed to the Trust”).  

 The Trust consists of separate, individual sub-accounts that are accounted for separately within the pooled 
trust, but the Trust assets are pooled for purposes of management and investment. T.A. §§ 1.10, § 3.4. At 
least annually, the Trustee must report to each Beneficiary, or the Beneficiary’s legal representative, a 
complete statement of the sub-account’s assets, including disbursements and distributions during the 
reporting period. T.A. § 4.4. The Beneficiaries of the Trust are disabled persons, as defined in 42 U.S.C. § 
1382c(a)(3). T.A. § 1.1. An individual sub-account is established when a Joinder Agreement is executed by 
an “Account Grantor” who may be the “Beneficiary, himself or herself, or the parent, grandparent, or legal 
guardian of the Beneficiary, or a court of competent jurisdiction, in accordance with 42 U.S.C. § 
1396p(d)(4)(C)(iii), or any other person permitted by any successor statute, who establishes an Account . . . 
for the benefit of a Beneficiary.” T.A. §§ 1.1, 1.2, 1.6, 3.5; see also J.A., Sections I, II.  

According to the Trust Agreement, each sub-account is established and managed “for the sole benefit of the 
Beneficiary.” T.A. § 1.10; see also J.A., Section IV, Section VI, Art. 4. The Trustee has “sole and absolute 
discretion” to make disbursements to or for the benefit of a Beneficiary. T.A. § 4.1; J.A., Section VI, Art. 3. 
The Trust Agreement also provides that the Trustee may employ agents or advisors “to assist Trustee, and 
to act without independent investigation upon their recommendations, and instead of acting personally, to 
employ one or more agents to perform any act of administration, whether discretionary or not.” T.A. § 
6.2(D). The Trustee also has authority to defend, in court or otherwise, against requests or demands for 
release of income or principal to or on behalf of a Beneficiary by a health insurance or healthcare provider 
or governmental department or agency to pay for equipment, medication, or services , and the cost of such 
defense may be charged to that Beneficiary’s Account. T.A. § 4.3.  

 The Trust Agreement includes a spendthrift provision providing that “[n]o Beneficiary of any Account has 
any right or power to anticipate, pledge, assign, transfer, alienate, or encumber their interest in the Trust in 
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any way; nor will any such interest in any manner be liable for or subject to the debts, liabilities, or 
obligations of such Beneficiary or claims of any sort against such Beneficiary.” T.A. § 9.7.  

 The Trust Agreement may be terminated prior to the Beneficiary’s death under two circumstances: (1) if 
the Trustee has made every reasonable attempt to continue the Trust Agreement, but it has become 
impossible or impracticable to carry out the purpose of the agreement; or (2) if a court or agency of 
competent jurisdiction issues a final, non-appealable decision that the Account does not qualify as a Pooled 
Special Needs Trust. T.A. § 5.2(A), (B). In either instance, the Trust Agreement (1) requires Medicaid 
payback; (2) specifies that other than reasonable administrative expenses, no entity other than the 
Beneficiary may benefit from early termination; and (3) states that the Beneficiary has no power of early 
termination. T.A. § 5.2(C). The Trust Agreement further allows for the transfer of a sub-account to another 
trust established under 42 U.S.C. § 1396p(d)(4)(C), and provides that such transfer will not result in any 
disbursements other than to the successor trust established under 42 U.S.C. § 1396p(d)(4)(C) or to pay the 
expenses listed in POMS SI 01120.199(F)(3). T.A. §§ 5.2(C)(iv), 6.2(N).  

 Upon termination of a Trust sub-account due to the death of a Beneficiary, funds remaining in the sub-
account will be distributed as follows: (1) payment of state or federal taxes arising from the Beneficiary’s 
death and reasonable administrative fees associated with the termination and wrapping up of the sub-
account; (2) retention by the Charity (i.e., NLNF) if the Beneficiary has so directed; (3) repayment of 
Government Benefits advanced to or for the benefit of the Beneficiary up to an amount equal to the total 
medical assistance so paid by Medicaid or a similar program, to the extent such medical assistance has not 
already been reimbursed from any other source; and (4) distribution of remaining assets to the Residual 
Beneficiaries named in the Joinder Agreement or, if no Residual Beneficiaries are named or survive, to the 
Trust. T.A. § 5.1; J.A., Section V.  

 The Trust Agreement also contains a provision addressing the potential establishment of an Achieving 
Better Life Experiences (ABLE) account. T.A. § 6.2(O). Under this provision, the Trustee has the power 
and authority to “contribute to a qualified ABLE account under Section 529A of the Internal Revenue Code 
on a Beneficiary’s behalf.” T.A. § 6.2(O).  

 DISCUSSION 

 I. Self-Settled Sub-Account 

A. Statutory Resource Rules 

 Under the Social Security Act (Act), a trust created on or after January 1, 2000, from the assets of an 
individual generally will be considered a resource to the extent that the trust is revocable or, in the case of 
an irrevocable trust, to the extent that any payments could be made from the trust to or for the benefit of the 
individual. See 42 U.S.C. § 1382b(e); POMS SI 01120.201(D). However, as relevant here, if a trust meets 
the criteria of a pooled trust under 42 U.S.C. § 1396p(d)(4)(C), the trust is excluded from this rule. See 
POMS SI 01120.203(D).  

 Here, even if the trust is irrevocable, a self-settled sub-account would be a resource under the statutory 
provisions, because the Trustee has discretion to use the income and the principal in the individual sub-
accounts for the benefit of the Beneficiary for whom the sub-account was established. T.A. § 4.1. Thus, 
sub-accounts that are self-settled by the disabled individual would be resources under the statutory 
provisions, unless the pooled trust exception applies.  

 In order to qualify for the pooled trust exception, the Trust must contain the assets belonging to a disabled 
individual and satisfy the following conditions:  

1. The trust is established and managed by a non-profit association. 
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2. The trust maintains a separate account for each beneficiary, but pools these accounts for purposes 
of investment and management of funds.  

3. Accounts in the trust are established solely for the benefit of the disabled individual. 
4. The account is established through the actions of the individual, parent, grandparent, legal 

guardian, or court.  
5. The trust provides that, to the extent that amounts remaining in the beneficiary’s account upon the 

death of the beneficiary are not retained by the trust, the trust will pay to the state(s) from such 
remaining amounts in the account an amount equal to the total amount of medical assistance paid 
on behalf of the beneficiary under the State Medicaid plan(s).  

See 42 U.S.C. § 1396p(d)(4)(C); POMS SI 01120.203(D).  

  

Here, the Trust does not appear to meet the first condition of the pooled trust exception, but would meet the 
other criteria for the exception.  

 1. The Trust Does Not Satisfy the Requirement Regarding Management by a Non-Profit Association 
Because a For-Profit Entity Could Be Named as Co-Trustee. 

 To satisfy the first requirement of the pooled trust exception, the trust must be established and managed by 
a nonprofit association. 42 U.S.C. § 1396p(d)(4)(C)(i); POMS SI 01120.203(D)(3). A nonprofit association 
may employ the services of a for-profit entity, but the nonprofit association must maintain ultimate 
managerial control over the trust. POMS SI 01120.225(D). For example, the nonprofit association must be 
responsible for determining the amount of the trust corpus to invest, removing or replacing the trustee, and 
making day-to-day decisions regarding the health and well-being of the beneficiaries. Id. Also, a for-profit 
entity must not be allowed to determine whether to make discretionary disbursements from the trust. POMS 
SI 01120.225(E).  

 Here, the Trust was established by NLNF, a non-profit organization. T.A. Preamble; New Leaf National 
Foundation, About, https://newleafsnt.org/about/. NLNF also manages the Trust as the Trustee. T.A. § 1.8, 
Art. 4, 6. As noted above, the Trust Agreement defines “Trustee” to include “successor(s)” and “Co-
Trustee(s).” T.A. § 1.8. With respect to “successor(s),” the Trust Agreement specifies that if NLNF resigns 
as Trustee, it must appoint or petition a court to appoint “a successor Trustee that meets the requirements of 
applicable law for a manager of a Pooled Special Needs Trust.” T.A. § 6.2(M). We believe this provision 
adequately conveys that any successor Trustee must be a non-profit association, given that the Trust 
Agreement defines a “Special Needs Pooled Trust” as a trust that qualifies under 42 U.S.C. § 
1396p(d)(4)(C). T.A. § 1.7. However, there is no similar requirement in the Trust Agreement that a “Co-
Trustee(s)” be a non-profit association. And it appears that any Co-Trustee exercises congruent powers to 
that of the Trustee. T.A. § 1.8. Thus, under the terms of the Trust, a for-profit entity could be named as Co-
Trustee, which would violate the non-profit management requirement of the pooled trust exception.  

 The language in Section 6.2(D) of the Trust Agreement is also problematic. It provides that the Trustee 
may “employ care managers, attorneys, appraisers, accountants, investment advisors . . . and other agents 
or advisors to assist Trustee, and to act without independent investigation upon their recommendations, and 
instead of acting personally, to employ one or more agents to perform any act of administration, whether 
discretionary or not.” T.A. § 6.2(D). We are concerned that this broad language could permit NLNF to cede 
too much managerial control of the Trust to a for-profit entity. As such, we recommend that NLNF clarify 
this provision to make it clear that the nonprofit association maintains ultimate managerial control over the 
Trust. POMS SI 01120.225(D).  

 2. The Trust Maintains Separate Sub-Accounts That Are Pooled for Investment Purposes. 
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 To satisfy the second requirement of the pooled trust exception, the trust must maintain a separate account 
for each trust beneficiary, although it is acceptable to pool the funds in the individual accounts for 
investment and management purposes. 42 U.S.C. § 1396p(d)(4)(C)(ii); POMS SI 01120.203(D)(4). In 
addition, the trust must be able to provide an individual accounting for each individual. POMS SI 
01120.203(D)(4). The Trust satisfies this requirement, as it maintains a separate sub-account for each 
Beneficiary, but for purposes of investments and management of funds, the Trustee pools the sub-accounts. 
T.A. § 1.10; T.A. § 3.4. The Trustee also maintains records for each sub-account. T.A. §§ 3.4, 4.4. 

 3. Trust Sub-Accounts Are Established Solely for the Individual Beneficiary’s Benefit. 

 To satisfy the third requirement of the pooled trust exception, the trust account must be established for the 
sole benefit of the disabled individual. 42 U.S.C. § 1396p(d)(4)(C)(iii); POMS SI 01120.203(D)(5). A trust 
is considered to be established for the sole benefit of an individual if the trust benefits no one but that 
individual, either at the time the trust is established or at any time for the remainder of the individual’s life. 
POMS SI 01120.201(F)(1). Conversely, a trust account is not established for the sole benefit of the disabled 
individual if it: (1) provides a benefit to any other individual or entity during the disabled individual’s 
lifetime; or (2) allows for termination of the trust account prior to the individual’s death and payment of the 
corpus to another individual or entity. POMS SI 01120.203(D)(5).  

 Here, both the Trust Agreement and Joinder Agreement provide that individual sub-accounts are 
established and managed for the sole benefit of the Beneficiary. T.A. § 1.10; J.A., Section IV, Section VI, 
Art. 4. In addition, we consider the following:  

Benefit to Another Individual or Entity During the Disabled Individual’s Lifetime 

The Trust Agreement contains a defense clause describing the Trustee’s authority to defend the Trust 
against any challenge to its denial of a distribution request from a sub-account by a health insurance or 
healthcare provider or governmental department or agency to pay for equipment, medication, or services. 
T.A. § 4.3. This clause states that “[a]ny expenses incurred by the Trustee in carrying out the intent of this 
paragraph, including reasonable attorney’s fees and other legal expenses, will be a proper charge to 
Beneficiary’s Account.” Id. Since this provision does not appear to contemplate the use of a Beneficiary’s 
assets for the benefit of another Beneficiary, we believe it satisfies the sole benefit requirement.  

In addition, the Trust Agreement provides that the “Trustee may make distributions to or on behalf of a 
Beneficiary even though such distributions benefit a guardian or the person having custody of the 
Beneficiary if such benefit is reasonable under the circumstances.” T.A. § 9.6. Agency policy recognizes 
that disbursements made for the benefit of the Beneficiary may incidentally benefit third parties. For 
example, in the context of third party payments, “[t]he key to evaluating this provision [regarding trusts 
established for the sole benefit of the individual] is that, when the trust makes a payment to a third party for 
goods or services, the goods or services must be for the primary benefit of the trust beneficiary. You should 
not read this so strictly as to prevent any collateral benefit to anyone else.” POMS SI 01120.201(F)(3)(a). 
Because the Trust Agreement allows only for an “Incidental Benefit to [a] Guardian” that is “reasonable 
under the circumstances,” we believe it satisfies the sole benefit requirement. T.A. § 9.6.  

The Trust Agreement also allows the Trustee to contribute to a qualified ABLE account on a Beneficiary’s 
behalf. T.A. § 6.2(O). Because the Beneficiary under the NLNF Trust would also be the owner of the 
ABLE account, the distribution of the funds from the Trust sub-account to the ABLE account would not 
violate the sole benefit requirement. See POMS SI 01130.740(A) (the eligible individual is the owner and 
designated beneficiary of the ABLE account).  

Termination of the Trust Account Prior to the Individual’s Death and Payment of the Corpus to  
Another Individual or Entity 
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 As noted above, the Trust Agreement contains early termination provisions. The POMS states that an early 
termination clause is acceptable only if all of the following criteria are met: (1) the state(s) receives all 
amounts remaining in the trust up to an amount equal to the amount of medical assistance paid on behalf of 
the individual under the state Medicaid plan(s); (2) after payment of allowable administrative expenses,[1] 
all remaining funds are distributed to the trust beneficiary; and (3) the power to terminate is given to 
someone other than the trust beneficiary. See POMS SI 01120.199(F)(1). However, an early termination 
clause that solely allows for a transfer of the beneficiary’s assets from one 42 U.S.C. § 1396p(d)(4)(C) 
pooled trust to another 42 U.S.C. § 1396p(d)(4)(C) pooled trust complies with SSA’s rules governing 
pooled trusts. See POMS SI 01120.199(F)(2). In that case, the early termination clause must contain 
specific limiting language that precludes the early termination from resulting in disbursements other than to 
the secondary 42 U.S.C. § 1396p(d)(4)(C) trust or to pay for allowable administrative expenses listed in 
POMS SI 01120.199(F)(3) and SI 01120.201(F)(4). See id. 

  

Here, the Trust Agreement allows early termination under the following circumstances: (1) if the Trustee 
has made every reasonable attempt to continue the Trust Agreement, but it has become impossible or 
impracticable to carry out the purpose of the agreement; or (2) if a court or agency of competent 
jurisdiction issues a final, non-appealable decision that the Account does not qualify as a Pooled Special 
Needs Trust. T.A. § 5.2(A), (B). In either instance, the following provisions apply:  

• The state(s) “will receive all amounts remaining in the Account at the time of termination up to an 
amount equal to the total amount of medical assistance paid on behalf of the individual under the 
State Medicaid plan(s)”;  

• Other than the administrative expenses listed in POMS SI 01120.199(F)(3), “no entity other than 
the Beneficiary may benefit from the early termination (i.e., after the reimbursement to the 
state(s), all remaining funds are disbursed to the Beneficiary)”; and  

• “In no event will the Beneficiary have the power of early termination of the Account[.]” 

T.A. § 5.2(C). In addition, t he Trust Agreement allows for the transfer of a sub-account to another trust 
established under 42 U.S.C. § 1396p(d)(4)(C), and provides that such transfer will not result in any 
disbursements other than to the successor trust established under 42 U.S.C. § 1396p(d)(4)(C) or to pay the 
expenses listed in POMS SI 01120.199(F)(3). T.A. §§ 5.2(C)(iv), 6.2(N). These provisions comply with 
SSA’s policy regarding early termination.  

 4. Trust Sub-Accounts Are Established by the Individual, Parent, Grandparent, Legal Guardian, or Court. 

 The fourth requirement of the pooled trust exception requires that the trust account be established through 
the actions of the account beneficiary or the beneficiary’s parent, grandparent, legal guardian, or a court. 42 
U.S.C. § 1396p(d)(4)(C)(iii); POMS SI 01120.203(D)(6). Here, t he Trust Agreement provides that a Trust 
sub-account may be established by an Account Grantor by executing a Joinder Agreement. T.A. § 1.1, 3.5; 
J.A., Section I. An Account Grantor is defined as “a Beneficiary, himself or herself, or the parent, 
grandparent, or legal guardian of a Beneficiary, or a court of competent jurisdiction, in accordance with 42 
U.S.C. § 1396p(d)(4)(C)(iii), or any other person permitted by any successor statute.” T.A. § 1.2; see also 
J.A., Section II. Thus, the Trust Agreement satisfies this requirement.  

 5. The Trust Meets the Requirements Regarding State Medicaid Reimbursements.  

 To satisfy the fifth requirement of the pooled trust exception, the trust must contain “specific language” 
that provides that upon a beneficiary’s death, to the extent amounts remaining in the beneficiary’s account 
are not retained by the trust, the trust will pay to the state(s) an amount equal to the total amount of medical 
assistance paid on behalf of the beneficiary under the state Medicaid plan(s). 42 U.S.C. § 
1396p(d)(4)(C)(iv); POMS SI 01120.203(D)(8). This is known as the Medicaid payback requirement of the 
pooled trust exception.  
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 Here, the Trust Agreement provides that, upon termination of a sub-account following the death of the 
Beneficiary, state or federal taxes due from the sub-account because of the death of the Beneficiary and 
reasonable administrative fees associated with the termination and wrapping up of the sub-account may be 
paid. See T.A. § 5.1(A). Such administrative expenses are allowed under POMS SI 01120.203(E)(1). Next, 
to the extent that the Joinder Agreement does not indicate that all remaining sub-account assets are to be 
retained by the Charity, the state(s) will be paid up to an amount equal to the total medical assistance paid 
by Medicaid or a similar program , to the extent such medical assistance has not already been reimbursed 
from any other source . T.A. § 5.1(C). Accordingly, the Trust satisfies the fifth requirement of 42 U.S.C. § 
1396p(d)(4)(C) and POMS SI 01120.203(D).  

 In sum, we believe that a self-settled sub-account in the NLNF Trust does not satisfy the first requirement 
of the pooled trust exception. Therefore, it would be considered a resource for SSI purposes.[2] 

 B. Regular Resource Rules 

 If NLNF is able to cure the above defects and qualify for the pooled trust exception, a self-settled sub-
account in the Trust must still be evaluated under the regular resource rules in POMS SI 01120.200 to 
determine if it is countable resource. See POMS SI 01120.200(A)(1), SI 01120.203(D)(1). Pursuant to 
POMS SI 01120.200(D)(1)(a), trust principal is a resource if: (1) the beneficiary has the legal authority to 
revoke or terminate the trust and then use the funds to meet his or her food or shelter needs, or (2) the 
beneficiary can direct the use of the trust principal for his or her support and maintenance under the terms 
of the trust. In addition, if the beneficiary can sell his or her beneficial interest in the trust, that interest is a 
resource. Id. 

 First, we determine whether a self-settled sub-account in the Trust can be revoked. This depends on the 
terms of the trust and applicable state law. See POMS SI 01120.200(D)(2). Here, the Trust Agreement 
states that the Trust “will be construed and regulated by the laws of the State of Indiana, which will be the 
initial situs of the trust.” T.A. § 9.10. Likewise, the Joinder Agreement specifies that it, along with the Trust 
Agreement, “shall be governed exclusively by, and interpreted in accordance with the laws of the United 
States of America and the State of Indiana.” J.A., Section VI, Art. 8.4. As noted above, NLNF administers 
trusts in 46 states, and its website states that it “abid[es] by each specific state and federal guidelines” in 
doing so. New Leaf National Foundation, Home, https://newleafsnt.org/. Because the specific Beneficiary 
in this case resides in Tennessee, we consulted with the Office of Program Law (OPL) as to which state’s 
law the agency should apply in determining whether a self-settled sub-account can be revoked.[3] OPL 
advised that, if the Trust states that it is governed by Indiana law, then—absent reason to question that it 
indeed is governed by Indiana law—it should be reviewed against Indiana law by default. We see no reason 
to question that the NLNF Trust is indeed governed by Indiana law[4] ; accordingly, we will apply Indiana 
law.  

The Trust Agreement states that the Trust is irrevocable. T.A. § 2.1. We note that, as a general principle of 
trust law, when a grantor is also the sole beneficiary of a trust, the trust is revocable even if the trust 
document states that the trust is irrevocable. See Restatement (Third) of Trusts § 65 Reporter’s Notes 
(2003) (quoting Restatement (Second) of Trusts § 339 (1959)) ; see also POMS SI 01120.200(D), SI 
CHI01120.200(C). Although neither Indiana statutory nor case law specifically addresses the revocability 
of an irrevocable trust where the grantor is the sole beneficiary, we believe an Indiana court would likely 
follow this general trust principle.[5] However, if the trust document names a “residual beneficiary” who 
would receive the trust principal upon the grantor’s death (or some other specific event), the primary 
beneficiary cannot unilaterally revoke the trust, but instead needs the consent of the residual beneficiary. 
See POMS SI 01120.200(D)(3), SI CHI01120.200(C). Here, the Trust is the default residual Beneficiary of 
each sub-account if no other residual Beneficiaries are named or survive. T.A. § 5.1(D); J.A., Section V. 
Since there will always be at least one residual Beneficiary, the Trust Beneficiaries would not be able to 
revoke their sub-accounts.  

 Nor can the Trust Beneficiaries direct the use of the sub-account principal for their support and 
maintenance under the terms of the Trust Agreement. Specifically, the Trust Agreement and Joinder 
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Agreement both state that NLNF, as Trustee, has sole discretion in making all distributions from the Trust. 
T.A. § 4.1; J.A., Section VI, Art. 3. Accordingly, the principal of a self-settled sub-account in the Trust 
would not be considered a resource.  

 Further, the Trust Agreement includes a spendthrift provision that provides: “No Beneficiary of any 
Account has any right or power to anticipate, pledge, assign, transfer, alienate, or encumber their [sic] 
interest in the Trust in any way; nor will any such interest in any manner be liable for or subject to the 
debts, liabilities, or obligations of such Beneficiary or claims of any sort against such Beneficiary .” T.A. § 
9.7. Under Indiana law, when a grantor is also a beneficiary of a trust, a spendthrift provision will not 
prevent creditors from satisfying claims from the grantor’s interest in the trust estate. See Ind. Code Ann. § 
30-4-3-2(b) (2020). However, the statute does not give transferees (e.g. , purchasers for value) the same 
right to reach the assets. [6] Therefore, the spendthrift provision should be considered valid and effective to 
prevent a Beneficiary from selling his or her interest in the Trust.  

  

II. Third-Party Contributions 

 Finally, we note that the Trust allows third parties to make additional contributions to a sub-account. T.A. 
§ 7.1. Thus, in addition to self-settled sub-accounts, the Trust also contemplates comingled accounts 
containing assets from both the Beneficiary and third parties. Agency policy provides that, in the case of a 
comingled trust established on or after January 1, 2000, with the assets of both an SSI claimant (or spouse) 
and third parties, the regular resource rules apply to the portion of the comingled trust attributable to the 
assets of third parties, and the statutory resource rules apply to the portion attributable to the assets of the 
SSI claimant (or spouse). See POMS SI 01120.200(A)(1)(b), SI 01120.201(C)(2)(c).  

 Here, in the event that a sub-account in the Trust receives any contributions from a third party, the portion 
of the sub-account attributable to the assets of the third-party would not be a resource under the regular 
resource rules. First, the Trust does not give the Beneficiary the power to terminate his or her sub-account. 
See POMS SI 01120.200(D)(1)(b)(2) (beneficiary generally does not have power to terminate a trust). 
Second, as discussed above, the Trust contains no provision allowing the Beneficiary to direct the use of 
the Trust principal for his or her support or maintenance. Finally, with respect to a beneficiary’s power to 
otherwise sell his or her beneficial interest in the Trust, as noted above, the Trust Agreement contains a 
spendthrift provision. T.A. § 9.7. Indiana generally recognizes the validity of spendthrift provisions in 
trusts. See Ind. Code Ann. § 30-4-3-2(a) (2020). Accordingly, with respect to the portion of a Trust sub-
account attributable to the assets of a third party, neither the principal nor the beneficial interest would be 
considered a resource.  

 CONCLUSION 

 For the reasons discussed above, we conclude that the NLNF Trust does not meet the requirements for the 
pooled trust exception. Therefore, a self-settled sub-account in the Trust would be a resource. We also 
conclude that the Trust sub-accounts (including third-party assets in a comingled sub-account) would not 
be considered resources under the regular resource rules.  

 -------------------------------------------------------------------------------------------------------------------------------- 

PS 01825.025 Michigan 
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D. PS 20-097 Review of the Third Amendment and Restatement to the Pooled 
Accounts Trust of the Arc of Midland  

November 12, 2020 

1. Syllabus  

In this opinion, the Regional Chief Counsel (RCC) examines the Third Amendment and Restatement to the 
Pooled Accounts Trust of the Arc of Midland to determine whether it complies with the procedures 
governing the Agency’s pooled trust policy. The RCC concludes that while the amendment cures 
deficiencies found in prior versions, the Trust still does not meet all of the requirements of the pooled trust 
exception. Specifically, the Trust allows a for-profit entity serving as a substitute Trustee to execute core 
managerial duties. Third-party sub-accounts in the Trust and third-party assets in a commingled sub-
account would not be considered a resource under the Agency’s regular resource rules.  

2. Opinion  

QUESTION 

We previously advised that several provisions in the Pooled Accounts Trust of the Arc of Midland (Trust) 
were inconsistent with the Agency’s requirements for a pooled trust, such that self-settled accounts in the 
Trust would be considered resources for Supplemental Security Income (SSI) purposes. On June 30, 2020, 
the Trust was amended and restated to address the concerns we raised, and you asked whether the Trust 
now complies with the procedures governing the Agency’s pooled trust policy.  

 SHORT ANSWER 

Although we conclude that all of the concerns we previously identified have been addressed, we have 
identified an additional issue with the Trust that would render a self-settled sub-account in the Trust 
noncompliant with the Agency’s pooled trust requirements. Specifically, the Trust allows a for-profit entity 
serving as a substitute Trustee to execute core managerial duties. However, with respect to third-party 
contributions, neither a third-party sub-account in the Trust nor third-party assets in a commingled sub-
account would be considered a resource under the Agency’s regular resource rules.  

 BACKGROUND 

The Arc of Midland (Arc) is a Michigan non-profit organization. SeeAbout – The Arc of Midland, 
https://www.thearcofmidland.org/aboutus/ (last visited Oct. 14, 2020). On June 24, 1999, Arc executed a 
Declaration of Trust establishing the Pooled Accounts Trust of the Arc of Midland. Arc subsequently 
amended and restated the Trust Declaration on June 3, 2013. In an opinion dated January 25, 2019, we 
concluded that this version of the Trust did not comply with SSA’s pooled trust policy because it: (a) 
allowed a for-profit entity to serve as a Co-Trustee or successor Trustee and thereby execute core 
managerial duties; (b) gave the Trustee discretion to apportion the costs and expenses of defending the 
Trust to all sub-accounts instead of only to the affected sub-account; and (c) allowed anyone to be a 
grantor. See Program Operations Manual System (POMS) PS 01825.025 (CPM-19-036).  

Arc amended and restated the Trust Declaration a second time on December 3, 2019. In an opinion dated 
April 2, 2020, we again concluded that the Trust did not comply with SSA’s pooled trust policy. See POMS 
PS 01825.025 (PS 20-035). Specifically, the Trust still allowed a for-profit entity to execute core 
managerial duties. Additionally, upon further review we identified two other problems with the Trust—it 
allowed a single sub-account to contain funds belonging to multiple beneficiaries, and it did not expressly 
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prohibit funds belonging to a beneficiary from being used for the benefit of another beneficiary in the same 
sub-account. Id.  

Subsequently, Arc amended and restated the Trust Declaration yet again on June 30, 2020. Your office has 
submitted the third amended and restated Declaration of Trust as well as an updated Joinder Agreement for 
our review. The third restated Trust very closely tracks the version previously considered by our office, 
except for differences in the definition of “Trustee” and the deletion of a provision in the Joinder 
Agreement.  

In the Third Restatement, “Trustee” is defined as either Arc “or a non-profit successor.” Trust Declaration 
(TD) Art. II.6. The Trustee may resign only with court approval, and the court will select and appoint a 
successor Trustee. TD Art. XI. In contrast, the prior version of the Trust defined “Trustee” as Arc, its 
successor or successors, and any Co-Trustee or Co-Trustees. See POMS PS 01825.025 (PS 20-035).  

The Trustee has numerous “continuing, absolute, and discretionary powers to deal with any property, real 
or personal, held in the Trust.” TD Art VII Introduction. Among those powers is the power to transfer the 
situs of any Trust property to any other jurisdiction as often as [the] Trustee deems it advantageous to the 
Trust, appointing a substitute Trustee to act with respect to that property.” TD Art. VII.21. The Trustee 
“may delegate to the substitute Trustee any or all of the powers given to [the] Trustee; may elect to act as 
advisor to the substitute Trustee and shall receive reasonable compensation for so acting; and may remove 
any acting substitute Trustee and appoint another, or reappoint itself, at will.” Id.  

The Trust defines “Grantor” as the person who establishes a Trust sub-account for the benefit of a 
Beneficiary, and states that a Grantor can be the Beneficiary, a parent, grandparent, or legal guardian of the 
Beneficiary, or a court. TD Art. II.3. A Beneficiary’s sub-account is established upon the execution of a 
Joinder Agreement by a Grantor, subject to written acceptance by the Trustee. TD Art. V. In addition, the 
current version of the Joinder Agreement no longer contains a provision that was in the prior version that 
stated that if the Grantor of a sub-account intended to enroll more than one Beneficiary under one sub-
account, an additional agreement between the Grantor and the Trustee was required. See POMS PS 
01825.025 (PS 20-035).  

 DISCUSSION 

We previously concluded that three possible types of sub-accounts in the Trust exist: (1) a sub-account that 
is funded solely by assets belonging to the Beneficiary (i.e., a self-settled sub-account); (2) a sub-account 
that is funded solely by third-party assets; and (3) a commingled sub-account containing both third-party 
and Beneficiary assets. See POMS PS 01825.025 (PS 20-035). The changes in the Third Restatement do 
not alter that conclusion. Accordingly, we discuss each type below.  

I. Self-Settled Sub-Accounts 

A. Statutory Resource Rules 

Under the Social Security Act (Act), a trust created on or after January 1, 2000,[16] from the assets of an 
individual generally will be considered a resource for SSI purposes to that individual to the extent that the 
trust is revocable or, in the case of an irrevocable trust, to the extent that any payments could be made from 
the trust to or for the benefit of the individual. See 42 U.S.C. § 1382b(e); POMS SI 01120.201(D). As 
relevant here, an exception to this rule exists for trusts that meet the criteria of 42 U.S.C. § 1396p(d)(4)(C) 
(commonly known as the pooled trust exception).  

In order to qualify for the pooled trust exception, a trust must contain the assets belonging to a disabled 
individual and meet the following requirements:  

https://secure.ssa.gov/apps10/poms.nsf/lnx/1601825025
https://secure.ssa.gov/apps10/poms.nsf/lnx/1601825025
https://secure.ssa.gov/apps10/poms.nsf/lnx/1601825025
https://secure.ssa.gov/apps10/poms.nsf/lnx/1601825025
https://secure.ssa.gov/apps10/poms.nsf/lnx/1601825025#fnr16
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120201


 203 

1. The trust is established and managed by a nonprofit association; 
2. The trust maintains a separate account for each beneficiary, but pools the assets for purposes of 

investment and management;  
3. Accounts in the trust are established solely for the benefit of the disabled individual; 
4. The account is established through the actions of the individual, a parent, a grandparent, a legal 

guardian, or a court; and  
5. The trust provides that, to the extent that any amounts remaining in the beneficiary’s account upon 

the death of the beneficiary are not retained by the trust, the trust will pay to the state(s) from the 
account an amount equal to the total amount of medical assistance paid on behalf of the 
beneficiary under the state Medicaid plan(s).  

See 42 U.S.C. § 1396p(d)(4)(C); POMS SI 01120.203(D)(1).  

Here, a Trust sub-account is intended to be irrevocable. TD Art. V, IX. However, a self-settled sub-account 
in the Trust would be considered a resource under the statutory provisions, because funds held in a sub-
account are to be used for the individual Beneficiary’s benefit. TD Art. III.1-2. Accordingly, we consider 
whether the Trust qualifies for the pooled trust exception. We previously advised that the Trust did not 
meet the first, second, and third requirements of the pooled trust exception. See POMS PS 01825.025 (PS 
20-035). As discussed below, the Trust has now been amended to resolve the concerns we previously raised 
about the Trust. However, upon further review we have identified one other provision that appears to be 
inconsistent with the first requirement above.  

1. Established and Managed by a Non-Profit Association 

To satisfy the first requirement of the pooled trust exception, the trust must be established and managed by 
a non-profit association. 42 U.S.C. § 1396p(d)(4)(C)(i); POMS SI 01120.203(D)(3). A non-profit 
association may employ the services of a for-profit entity, but the non-profit association must maintain 
ultimate managerial control over the trust. POMS SI 01120.225(D). For example, the non-profit association 
must be responsible for making day-to-day decisions regarding the health and well-being of the 
beneficiaries. Id. Also, a for-profit entity must not be allowed to determine whether to make discretionary 
disbursements from the trust. POMS SI 01120.225(E).  

Here, Arc, a non-profit association, established and manages the Trust. See TD Art. III.1; see also Joinder 
Agreement at DD.3 (Trust is “administered by” Arc). The Trust Declaration designates Arc as the Trustee. 
TD Art. II.6. The Trust Declaration also states that if “a non-profit association employs the services of a 
for-profit entity, the non-profit must maintain ultimate managerial control over the trust.” TD Art. VI.8.  

As Trustee, Arc is empowered to “employ any investment management service, financial institution, or 
similar organization to advise it, handle all Trust investments, and render all accounting of funds held on its 
behalf under custodial, agency, or other Agreements.” TD Art. VII.17. While this could result in a for-
profit entity managing the Trust investments, that would not be inconsistent with the statement in Art. VI.8 
that Arc must maintain “ultimate managerial control” over the Trust. Therefore, such use of a for-profit 
entity would not violate the first requirement of the pooled trust exception.  

In our prior opinion, we concluded that the Trust did not meet this requirement because the Trust allowed 
for the possibility that a for-profit entity acting as a Co-Trustee could manage the Trust or execute core 
managerial duties. See POMS PS 01825.025 (PS 20-035). However, the Third Restatement no longer 
provides for the establishment or appointment of a Co-Trustee, and the definition of “Trustee” no longer 
includes “Co-Trustee or Co-Trustees.” See TD Art. II.6. Thus, the possibility of a for-profit Co-Trustee no 
longer exists. [17] 

We also concluded in our prior opinion that the Trust did not meet this requirement because the Trust 
Declaration did not require that a successor Trustee be a non-profit entity. See POMS PS 01825.025 (PS 
20-035). However, the definition of “Trustee” in the Third Restatement specifies that “‘Trustee’ shall mean 
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[Arc], a non-profit organization, or a non-profit successor.” TD Art. II.6 (emphasis added). Consequently, 
the Trust no longer allows for the possibility of a for-profit successor Trustee.  

However, upon further review we note that the Trust Declaration as currently written appears to allow for 
the possibility that a for-profit entity acting as a substitute Trustee could manage the Trust or execute core 
managerial duties with respect to any Trust property. The Trust Declaration empowers the Trustee to 
“transfer the situs of any Trust property to any other jurisdiction as often as [the] Trustee deems it 
advantageous to the Trust, appointing a substitute Trustee to act with respect to that property.” TD Art. 
VII.21. Nothing prohibits the Trustee from selecting a for-profit entity as a substitute Trustee. Significantly, 
the Trust Declaration provides that the Trustee “may delegate to the substitute Trustee any or all of the 
powers given to Trustee[.]” TD Art. VII.21. As such, a substitute Trustee, which could be a for-profit 
entity, would hold the same powers as the Trustee and could potentially execute core managerial duties as 
to the portion of the Trust property over which that substitute Trustee has authority. See, e.g., TD Art. III.2 
(Trustee has sole discretion to make payments from sub-account for beneficiary’s supplemental care 
needs), VI.6 (Trustee has sole discretion to make any payment to beneficiary or any suitable person), VII 
Introduction (Trustee holds numerous “continuing, absolute, and discretionary powers to deal with any 
property, real or personal, held in the Trust”). This would violate Agency policy that a pooled trust must be 
managed by a non-profit association. See POMS SI 01120.203(D)(3), SI 01120.225(B). Accordingly, the 
Trust does not appear to satisfy the first requirement of 42 U.S.C. § 1396p(d)(4)(C) and POMS SI 
01120.203(D).  

2. Maintenance of Separate Accounts for Each Trust Beneficiary 

To satisfy the second requirement of the pooled trust exception, a trust must maintain a separate account for 
each trust beneficiary, although it is acceptable for individual accounts to be pooled for investment and 
management purposes. 42 U.S.C. § 1396p(d)(4)(C)(ii); POMS SI 01120.203(D)(4).  

  

In our prior opinion, we concluded that because the Joinder Agreement contained a provision indicating 
that a Grantor may enroll more than one Beneficiary under one sub-account, which would create an account 
for multiple beneficiaries, the Trust did not meet the second requirement. See POMS PS 01825.025 (PS 20-
035). However, the revised Joinder Agreement no longer contains that provision. Consequently, the Trust 
now appears to meet this requirement.  

3. Established for the Sole Benefit of the Individual  

To satisfy the third requirement of the pooled trust exception, the trust account must be established for the 
sole benefit of the disabled individual. 42 U.S.C. § 1396p(d)(4)(C)(iii); POMS SI 01120.203(D)(5). A trust 
is considered to be established for the sole benefit of an individual if the trust benefits no one but that 
individual, either at the time the trust is established or at any time for the remainder of the individual’s life. 
POMS SI 01120.201(F)(1). The POMS states that an individual trust account does not meet the pooled trust 
exception if the trust account “provides a benefit to any other individual or entity during the disabled 
individual’s lifetime.” POMS SI 01120.203(D)(5).  

In our prior opinion, we expressed concern that the Joinder Agreement allowed for the possibility of a sub-
account containing funds belonging to multiple beneficiaires. See POMS PS 01825.025 (PS 20-035). We 
also noted that the Joinder Agreement did not stipulate that the funds in such a sub-account would be 
reserved pro rata exclusively for each beneficiary’s benefit, or otherwise kept track of to ensure that none 
of the funds belonging to one beneficiary would be used for the benefit of another of that sub-account’s 
beneficiaries. Seeid. Accordingly, we concluded that the Trust did not meet the third requirement. 
However, as noted above, the revised Joinder Agreement no longer contains the provision indicating that a 
Grantor may enroll more than one Beneficiary under one sub-account. Consequently, the Trust no longer 
allows for the possibility of funds in a sub-account belonging to one beneficiary being used for the benefit 
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of another beneficiary. Therefore, the Trust now meets this requirement of the pooled trust exception. And 
as discussed in our prior opinion, the Trust otherwise satisfies the requirement that the trust be established 
for the sole benefit of an individual. See id.  

4. Remaining Requirements 

We previously opined that the Trust satisfied the remaining requirements of 42 U.S.C. § 1396p(d)(4)(C) 
and POMS SI 01120.203(D). See POMS PS 01825.025 (PS 20-035). None of the changes made in the 
Third Restatement are relevant to the remaining requirements, and so our previous conclusions in POMS 
PS 01825.025 (PS 20-035) as to those requirements apply to the Third Restatement as well.  

In sum, we believe that a self-settled sub-account in the Trust established on or after January 1, 2000, 
would be considered a resource under the Act because it does not meet the first requirement of the pooled 
trust exception. Consequently, the defect discussed above would have to be cured to except this Trust from 
resource counting.[18] 

B. Regular Resource Rules 

If Arc were to cure the above defect and qualify for the pooled trust exception, the regular resource 
counting rules in POMS SI 01120.200 would apply to determine whether a self-settled sub-account in the 
Trust established on or after January 1, 2000, would be counted as a resource.[19] See 42 U.S.C. § 
1382b(e)(1); POMS SI 01120.203(D)(1). Pursuant to POMS SI 01120.200(D)(1)(a), trust principal will 
count as a resource if the beneficiary either: (a) has the legal authority to revoke or terminate the trust and 
then use the funds to meet his or her food or shelter needs; or (b) can direct use of the trust principal for his 
or her support and maintenance under the terms of the trust. Additionally, if the beneficiary can sell his or 
her beneficial interest in the trust, that interest is a resource. Id.  

  

In our prior opinion, we concluded that if the Trust were amended such that it met the pooled trust 
exception, a self-funded sub-account in the Trust would not be a resource under the regular resource rules. 
See POMS PS 01825.025 (PS 20-035). The changed provisions in the Third Restatement do not alter that 
conclusion.  

II. Third-Party Sub-Accounts 

The Trust permits not only Beneficiaries but also their parents, grandparents, and legal guardians to 
contribute assets to a Trust sub-account. TD Art. II.3, IV, V. In the case of a trust established solely with 
the assets of a third party, the regular resource rules set forth in POMS SI 01120.200 apply to determine 
whether the assets in the trust are a resource.  

In our prior opinion, we concluded that a third-party sub-account in the Trust would not constitute a 
resource under the regular resource rules. See POMS PS 01825.025 (PS 20-035). The changed provisions 
in the Third Restatement do not alter that conclusion.  

III. Commingled Sub-Accounts 

It is possible for a sub-account in the Trust to contain assets attributable to both the beneficiary and one or 
more of the third parties noted above. Agency policy provides that, in the case of a commingled trust 
established on or after January 1, 2000 with the assets of both an SSI claimant (or spouse) and third parties, 
the regular resource rules apply to the portion of the commingled trust attributable to the assets of third 
parties, and the statutory resource rules apply to the portion attributable to the assets of the SSI claimant (or 
spouse). See POMS SI 01120.200(A)(1)(b), SI 01120.201(C)(2)(c).  
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In our prior opinion, we concluded that the portion of a commingled sub-account established on or after 
January 1, 2000 attributable to the assets of a third party would not be a resource under the regular resource 
rules, while the portion of the sub-account attributable to the assets of the grantor-beneficiary would be 
considered a resource under the Act.[20] See POMS PS 01825.025 (PS 20-035). While the defects we 
identified in our prior opinion concerning the first three requirements of the pooled trust exception have 
been addressed, the Third Restatement still fails to meet the first requirement of the pooled trust exception 
due to another problematic provision, as discussed above. Accordingly, the changed provisions in the Third 
Restatement do not alter our conclusion about commingled sub-accounts.  

CONCLUSION 

Although the Trust has been amended to rectify issues previously identified, there is still one provision that 
is inconsistent with the Agency’s pooled trust requirements—the provision allowing a for-profit entity to 
serve as a substitute Trustee. If this deficiency were rectified, then a self-settled sub-account would not be 
considered a resource for SSI purposes. Additionally, as the Trust is currently written, neither a third-party 
sub-account nor the portion of a commingled sub-account attributable to the assets of a third party would be 
considered a resource under the regular resource rules.  

--------------------------------------------------------------------------------------------------------------------------------- 
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