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Working with Litigation Counsel - A Guide to the Perplexed and Sometimes Frustrated 

 

1. Introduction - Setting the Scene 

It’s 4:00 p.m. on a Friday afternoon. You are just beginning to close your briefcase and head 

out for the weekend when your phone rings. It’s Marvin the Med-Mal Maven, an attorney whose 

advertisements you’ve seen and heard but have never met. He informs you that he has just settled the 

biggest case of his career. It’s a multimillion dollar settlement of a personal injury case involving a 

16 year old young woman, Giselle, a ballet prodigy who was hit by car rendering her a paraplegic. 

She has decision making capacity and is firmly convinced she will dance again and wants the 

settlement funds directed towards making that happen. Marvin, the defendants, the structured 

settlement brokers, life care planners and the young girl’s mother, (who is her Guardian ad Litem 

(GAL)) had all agreed on the terms when the mother informed him that her best friend had asked why 

they monies weren’t going into a Special Needs Trust. Marvin consults with the structured settlement 

brokers and the life care planner who all agree that’s not a bad idea (especially given the kind of long 

term therapy and surgeries Giselle may need if it appears she can dance again), and why didn’t they 

think of it first, and suggest Marvin contact you to send him one of those “special needs trust things” 

so he can take it to the Judge on Monday (when they’ve all been ordered to appear to put the 

settlement on the record.) 

You explain to Marvin that it’s not quite that simple and suggest that he get the matter 

continued so that you can meet with his client and the other players involved so that you can do your 

job as well as Marvin has done his. With some grumbling Marvin agrees and a meeting is set for the 

following week. 
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2. The Cast of Characters 

A. First Steps 

You need to decide who should be involved in this first meeting. In a SNT arising out of 

litigation, it may be appropriate for you to meet with Marvin first, without anyone else present, to get 

the background information and “lay of the land.” However, unless Marvin is the one who is going 

to employ you (and even if he is) you are still going to want to meet Giselle. her mother/GAL and 

quite possibly confer with the structured settlement brokers and the life care planners. A warning bell 

should go off and you should consider withdrawing from the matter if Marvin insists on shielding his 

client from you. You should consider requesting copies of pleadings and discovery and especially 

any life care plans that have been created in advance of the meeting. 

B. The Players 

1. The Attorney: As noted, Marvin may well insist on being part of the planning 

process even though he knows nothing about SNTs. Usually, this is because he believes (and 

rightly so) that Giselle is dependent on him for advice and counsel therefore Giselle needs 

him as part of the planning process. In other cases, the litigation attorney may fear that you 

are going to “steal” the client notwithstanding the fact that you do no personal injury or 

medical malpractice litigation. 

In either case, participation by the litigation attorney should be welcome since she or 

he is more familiar with the legal issues involved and condition of the plaintiff/beneficiary 
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than almost any other person and will be able to communicate the information to you in terms 

appropriate to the legal issues involved in the drafting process.1  

2. The Beneficiary, Guardian ad Litem and/or Guardian 

It goes without saying (but sometimes needs to be said) that the plaintiff who 

is going to be the Beneficiary of the SNT should participate in the drafting of the SNT 

if she is able to do so. In our hypothetical, Giselle has capacity (other than still being 

a minor), so she should definitely be part of the process. 

If you are told that the Beneficiary lacks capacity to participate in the planning 

process in a meaningful way, you should make an independent investigation to verify 

the accuracy of this conclusion. On the other hand, if a GAL or Guardian has been 

appointed, that is the person with whom you should be dealing, keeping in mind (and 

constantly reminding the GAL/Guardian) that she/he stands in the shoes of the person 

with the disability and in legal reality it is that person who may well be your client.2 

Where the GAL or Guardian is a family member you should analyze whether 

the relationship raises the possibility of a potential conflict of interest. The easiest 

example is where one spouse is the GAL for the other and there is a claim for loss of 

consortium. In such cases, when the case settles, can the spouse/GAL fairly negotiate 

the allocation of the settlement between the ward and the spouse/GAL?  In our 

experience this issue is rarely addressed during the settlement process by the ligation 

attorney, but it is a critical ethical issue for all when the time comes to determine the 

 
1 See Neal Winston, the Role of the SNT Attorney or Trust Administrator in Working with Probate, Personal Injury and 
family Law Attorneys and Their Clients, Stetson University College of Law 2021 National Conference on Special 
Needs Planning and Special Needs Trusts (Oct. 2021). 
2 Model R. Prof. Conduct 1.14; NAELA Aspirational Standard, 2nd Ed. B.2. 
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amount of the settlement to fund the SNT. If the issues are not addressed early on, all 

of the attorneys involved may find themselves with serious conflict-of-interest 

problems necessitating their withdrawal from the representation.3 Attached is a 

questionnaire which can be used to ensure that the information needed to prepare the 

SNT is disclosed and addressed.  

3. Life Care Planners & Other Experts 

Life Care planners, health care professionals and social welfare professionals 

involved in the litigation can be invaluable resources in obtaining the information 

necessary to draft the SNT. Both sides in a case may have prepared Life Care Plans 

and it is useful for you to review both. Keep in mind these are advocacy pieces but 

they all have common goals: dealing with and predicting the present and future needs 

of the Beneficiary, albeit from differing perspectives. Having access to these analyses 

will enable you to create a better structure in your SNT to cover the cost of care over 

the Beneficiary’s lifetime.4 

4. Structured Settlement Brokers 

A “structured settlement” refers to a settlement of a litigated matter in which 

the settlement amount is to be paid out in a series of period payments over a period of 

time rather than in a lump sum. A structured settlement can be and often is combined 

with a lump sum payment. Virtually all structured settlements are funded through the 

purchase of one or more Structured Settlement Annuities, negotiated by Structured 

 
3 Model R. Prof. Conduct 1.7(a)(2) (see comment 29); NAELA Aspirational Standards, 2nd Ed, D.2; Home Ins. Co. v 
Wynn, 493 S.E. 2d 622 (Ga. App. 1997). 
4 For more information about Life Care Plans, see www.aanlcp.org and www.rehabpro.org/sections/ialcp.  

http://www.aanlcp.org/
http://www.rehabpro.org/sections/ialcp
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Settlement Brokers and issued by insurance companies.5 While you may not need or 

want to be part of the negotiating process for a structured settlement, you should at 

least verify that the proposed stream of payments off the structure are properly going 

into the SNT and that remainder beneficiary designations in the SNT coincide with 

Court Orders or settlement agreements providing for the disposition of the remaining 

funds in both the structured settlement and the balance remaining in the SNT on the 

death of the Beneficiary or other termination of the SNT. 

5. Family Members 

It is almost axiomatic that family members will want to be involved. This can 

create serious ethical issues for you since the family members do not want to hear 

about “attorney-client privilege” - they want to be part of the decision making process 

and unfortunately, frequently believe they have not only a right to be part of that 

process but an economic interest in the settlement or award. 

There is nothing wrong with having family involved and in fact it can be very 

useful since these people constitute (hopefully) a built in support system for the 

Beneficiary. However, you need to be vigilant to make sure everyone understands who 

the client is (and note, that is a subject we have yet to address in this paper!), and to 

whom you can provide information and advice. All too frequently friends and family 

believe that you “represent” them as well as your client. When these people are 

participating in the discussion, regardless of the amount of their involvement, you 

 
5 For a more complete description of Structured Settlements and the process, see Stuart D. Zimring, Rebecca C. 
Morgan, Bradley J. Frigon and Craig C. Reaves, Fundamentals of Special Needs Trusts, §4.08 (Lexis Nexis 2022) 
(hereafter “Fundamentals”). 
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must obtain appropriate waivers of the attorney-client-privilege together with 

disclosure authorizations when the client wants you to discuss the case with others.6  

6. The Trustee 

If the identity of the Trustee is known, the Trustee should be a participant in 

the discussions. The ultimate decision as to whom the Trustee is going to be is up to 

the client (or in some cases), the Court. However, you, by virtue of your experience 

are in a position, and may well have a duty to advise the client regarding the choice of 

Trustee.7 

 

3. The Drama Unfolds - We Deal with the Elephant(s) In the Room 

A. The Elephant in the Room - Who is the Client? 

The various parties are assembled around your conference table (on in their separate 

little “Hollywood Squares” boxes in your zoom call). The first and most pressing question is: 

Who is your client? Secondarily, an equally pressing question is: How and by whom are you 

going to get paid? 

B. Identifying the Client 

1. “Who is the client?” may well be the most important question you ask during 

this or any representation. The answer will govern much of what happens later in terms 

 
6 Model R. Prof. Conduct 1.14 (see comment 3), NAELA Aspirational Standard , 2nd Ed. E.1, B.2. 

See also John B. Henry, III, SNT Planning: A Family Matter, Stetson University College of Law 2021 National 
Conference on Special Needs Planning & Special Needs Trusts (oct. 2021). 

7 See Fundamentals, §404[1][f]. See also David S. Banas, Trustee School! How to Train Family Member Trustees, 
Stetson University College of Law 2019 National Conference on Special Needs Planning and Special Needs Trusts 
(Oct. 2019) and Peter Wall and Prof. Roberta Flowers, Multi- disciplinary Liability and Defining the Trustee’s Role, 
Stetson University College of Law 2020 National conference on Special Needs Planning and Special Needs Trusts 
(Oct. 2020). 
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of the scope of your representation, the source of payment for your services, to whom 

you owe a duty of loyalty and the scope of the attorney-client privilege and waivers 

of it. Given the list of players in a litigation context the answer is not necessarily 

simple. It therefore behooves you to ask the question as early as possible. And, you 

should answer the question (or drive the answer to the question) in a way you want it 

to be answered, rather than the way someone else may want it to be answered. 

2. In making this decision it is critical that you consider all the usual criteria that 

an attorney uses in agreeing to represent a client: 

a. Does the person have the capacity to retain counsel?8 

b. Are there existing or potential conflicts of interest that must be 

disclosed and if so, can they/should they be waived?9 

c. Is there mutual respect and an ability to work together within the 

context of the attorney-client relationship?10 

d. Is  Court  approval  required  to  enter  into  the  attorney-client 

relationship? 

e. Is the Beneficiary/plaintiff the one creating the SNT? 

In our hypothetical, the GAL, mom would most likely be the client on behalf of 

Giselle. Does your state law require prior court approval of the retention? If so, who is 

 
8 See in particular Model R. Prof. Conduct 1.14 regarding an attorney’s duties in dealing with clients with diminished 
capacity and NAELA Aspirational Standards 2nd Ed. Standard G. 
9 Model R. Of Prof. Conduct 1.7, 1.8, 1.9; NAELA Aspirational Standards 2nd Ed., Standard D. 
10 NAELA Aspirational Standards 2nd Ed. Standard H; Model R. Prof. Conduct 1.14, 2.1. 
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responsible for obtaining court approval? You or Marvin? These issues must be addressed 

and answered before the relationship commences. 

C. Conflicts of Interest 

Litigation is, by definition, a stress-filled process. Add to this a mix of familial 

relationships, emotions and lives torn apart by the underlying trauma that is the reason the 

litigation exists and it is easy to see how and why various types of conflicts can and will occur 

over the course of the litigation and its resolution. 

Conflicts of interest are often subtle and therefore a potentially invidious element and 

create a real trap for the unwary. From the very outset you must be vigilant in identifying the 

areas of potential or actual conflict of interest and respond to them in a professional and ethical 

manner. In some cases you will find that the potential conflicts are waiveable in accordance 

with the applicable Rules of Professional Conduct11 and in other cases, while the potential 

conflict may be theoretically waiveable, the practical reality is that the game is not worth the 

candle. That said, the key points to remember here are that (a) the fact that there may be potential 

conflicts does not mean you cannot be involved in the representation as long as they are properly 

disclosed and acknowledged; and (b) if there is a real conflict even though the Model Rules 

state that it can be waived does not mean it should be waived. Where a real conflict exists or 

arises after the representation begins, the safest course is probably to withdraw from the 

representation.12 

 
11 Model R. Prof. Conduct 1.7(b)(4); NAELA Aspiration Standards 2nd Ed. Standard D.2. For deeper discussion of 
conflicts of interest in this context see Fundamentals, §2.05 
12 Model R. Prof. Conduct 1.7(a). 
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D. Determining Client Capacity 

Once you have determined who the client will be, you need to determine whether that 

person has the capacity to (a) enter the attorney-client relationship and (b) whether the potential 

client has the capacity to knowingly and intelligently participate in the representation? In this 

regard your analysis will be no different than how you deal with any other potential client. Thus, 

as you would do in any other case, if necessary and appropriate reference to Model Rule of 

Professional Conduct 1.14 and the cases and ethical opinions cited therein will be useful along 

with a review of the ABA Commission on Law and Aging publication “Assessment of Older 

Adults with diminished Capacities: A Handbook for Lawyers (2nd Ed.. 2021).13 

 E. Duties to Non-Clients 

The soon-to-be-Beneficiary of the soon-to-be-created SNT is often surrounded by a 

constellation of family members, friends, caregivers, and others all of whom believe they 

should be involved in every aspect of the Beneficiary’s life. As a result, maintaining the 

attorney-client privilege barrier as well as the duty of undivided loyalty to the client can often 

be difficult and can require a good deal of diplomacy and tact (and sometimes that’s not 

enough, unfortunately). Third parties need to understand (and you can try to help them to 

understand) that they are not your client, you owe them nothing, and you have no obligation 

to protect their interests (and are therefore not liable to them for professional negligence.) 

However, there are exceptions to this rule. The most applicable exception in the SNT 

world is that you may well have a duty to a non-client where the basic purpose of your 

 
13 Available from the ABA at www.americanbar.org/pruducts/inv/book/411701219. See also, 
Fundamentals §§2.06 et seq 

http://www.americanbar.org/pruducts/inv/book/411701219
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representation is to create benefits for a third party. In our hypothetical, if Marvin was 

consulting you in connection with the case and he retained you to draft the SNT on behalf of 

his client (rather than the GAL), your duty would flow to Marvin’s client even though she 

was not your client.14 Of course, if the client wishes to waive the attorney-client privilege, 

she is free to do so and can authorize you to disclose as much or as little information to 

whomever she wishes. A form Disclosure Authorization is attached to these materials. 

F. Getting Paid 

1. As in any other representation, good practice requires that you fee arrangement 

be in writing so not only the client, but in this case, everyone involved in 

handling the economics (Marvin, the GAL, the Structured Settlement Broker, 

etc.) clearly understand what it is you are going to do for the client, how much 

you are going to be paid and how that fee is calculated.15 In particular, I think 

it is important for you to set forth in your Retainer Agreement (and in 

subsequent correspondence and pleadings as appropriate) who is responsible 

for negotiating and seeing to the payment of Medicaid liens due and payable 

out of the settlement proceeds prior to funding the SNT, contacting Medicare 

regarding appropriate Medicare set-aside arrangements and proper funding 

amounts and subrogation rights that any insurance companies may have in the 

matter. In my experience, this is something litigation counsel sometimes loses 

sight of when their eye is on the prize. 

 
14 See A. Frank Johns, Fickett’s Thicket: The Lawyer’s Expanding Fiduciary and Ethical Boundaries When Serving 
Older Americans of Moderate Wealth, 32 Wake Forest L. Rev. 445 (1997); Fundamentals §209. 
15 Model R. Prof. Conduct 1.5(a). 
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2. In the litigation context, it may turn out that the person paying your fee is not 

your client. This is permissible as long as the appropriate disclosure, waivers 

and consents are observed and obtained. For example, in our hypothetical, 

assume the GAL, with Court approval has retained you to prepare the SNT for 

Giselle. However, Marvin has agreed that he will pay your fees out of his 

contingent fee award (it does happen and therefore you fee should not be 

subject to court approval since it’s not part of the settlement!). In cases like 

this, you need to make specific disclosures to the GAL and consents must be 

obtained from both the GAL and Marvin acknowledging that by agreeing to 

pay your fees, Marvin does not acquire any rights to be involved in your 

representation, and/or to direct your actions or obtain information regarding 

the case that may be in your files rather than his. On the other hand, your well 

drafted third-Party Payer Agreement and Retainer Agreement will also have 

the GAL acknowledge that she is primarily responsible for the fees and if 

Marvin fails to pay, she remains liable. A form Third-Party Payer Agreement 

and corresponding language for the Retainer Agreement are attached.16 

3. In situations where your fees are going to be paid out of the settlement or 

judgment, you must check your State’s relevant statutes, Court Rules and 

Local Rules since any or all of them may require that your fees (separate and 

apart from the GAL’s initial approval to retain your services) be approved by 

 
16 Model R. Prof. Conduct 1.8(f), 1.6; NAELA Aspirational Standards (2nd Ed. 2021) Standard D.4. 
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the Court.17 When fees are going to be paid from the SNT itself, upon its 

creation, the Court Order should specifically authorize payment of legal fees 

for its creation. You should also ascertain beforehand whether such orders and 

payment provisions do not run afoul of your local Medicaid regulations. 

4. Be aware that while many of us use a “fixed fee” methodology in creating 

SNTs, this may not sit well with a Court that is used to basing fee awards on 

“reasonable value” based on hours worked, etc. So even if you have agreed to 

a fixed fee arrangement, I suggest you keep detailed time records just in case 

the Court asks for them. Also consider having two (2) fee arrangements: (a) a 

fixed fee for the drafting of the SNT (if that’s what you want) and (b) an hourly 

rate for time you may have to spend in Court explaining the SNT structure to 

the Judge or even handling the preparing of the pleadings dealing specifically 

with the approval of the SNT by the Court. 

4. A Successful Outcome 

Being prepared is half the battle. Understand that at your meeting you will be the most 

knowledgeable person in the room; the only one with a total grasp of every aspect of the case, the 

“big picture” and probably the only one (or one of the few) whose sole interest is protecting the 

plaintiff by seeing to it that not only will she be receiving compensation for her injuries (keeping in 

mind she will never be made whole) but that you and you alone are the one who is safeguarding that 

fund for her future. In this regard, the special needs planning attorney must keep up with current law 

 
17 See for example Cal. Prob. Code §§2580 et seq. regarding court authorized petitions for substituted judgment in 
conservatorship proceedings and Cal. Prob. Code §3604 specifically dealing with court authorization of SNTs created 
in connection with litigated matters. 
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affecting liens that must be paid from the settlement and should not assume that the other attorneys 

have done the same. Attached is a Special Needs Settlement Planning Checklist to ensure that you’ve 

covered all the bases. 

5. A Final Thought 

The focus of this paper has been on protecting litigation settlements and judgments through 

the use of SNTs. However, you should keep in mind that the exact same tools, skills and concepts 

apply in Domestic Relation matters. Spousal and Child Support payments as well as an individual’s 

property allocated during a dissolution of marriage proceeding can be used to fund SNTs. This is 

especially critical in cases where the award of Spousal Support or allocation of property could cause 

a termination in SSI or Medicaid benefits.18 From a “marketing” standpoint I think this is an untapped 

area of potential business for SNT drafters and planners and a perfect application of NAELA’s maxim 

of “doing well by doing good.” 

  

 
18 20 C.F.R. §4.16.1121(b), POMS SI 01120.200G.1.d, Fundamentals §3.06. See also Kim Martin, Divorce and the 
Special Needs Child: How to Save the Day by Knowing A Lot About A Little, Stetson University College of Law 2021 
National Conference on Special Needs Planning and Special Needs Trusts (Oct. 2021). 
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DISCLOSURE AUTHORIZATION 
 
 
 
I have retained the services of the Law Offices of Stuart D. Zimring as my attorneys. I 

understand that all communications between me and the Law Offices of Stuart D. Zimring 

are confidential and that any facts or other information that I give to my attorneys will not 

be revealed to any person or persons without my express permission. With full knowledge 

of this right, I specifically authorize the Law Offices of Stuart D. Zimring to take the 

following steps (check the appropriate boxes): 

 
 

[ X ] To answer questions presented by the person(s) listed below and to 

otherwise share any and all: 

 
 

[ X ] Information 
 
 
 

[ X ] Copies of correspondence 
 
 
 

[ X ] Documents requested by such person(s). 
 
 
 

[ ] To answer questions presented by the person(s) listed below and to 

otherwise share any and all information, copies of correspondence and documents 

requested by such person(s) ONLY in the event that such person(s) indicates that there 
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is, in such person(s) judgment, an emergency with regard to my financial and/or 

physical well-being. 

 
 

I further understand that I will be billed for the time and costs incurred to 

respond to such questions, calls and other inquiries at the then prevailing rates. 

 
 
Dated:  , 2020   

 

FRED FLINTSTONE 
 
 

Authorized Person(s) 
 
 
 
 
 
 
BARNEY RUBBLE 
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Third Party Payer: 
 
You have requested that we accept payment for the services to be rendered to you 

from your   . By initialing this paragraph, you indicate your 

understanding that you are primarily responsible for the fees and costs described and 

that you will be liable for them if    fail or 

refuse to pay. ( ). ( ). 

 
 
We are not aware of any conflicts or potential conflicts that exist or may exist in 

connection with the payment by    of our fees and by initialing 

this paragraph and signing this Agreement, you indicate that you have given your 

informed consent to payment by them. ( ). (  ). 
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Third Party Payor: 
 

Client has requested the Firm accept payment for the services to be rendered to Client 
from 

 
~  who is the Client’s ~ . 

 
Client understands that the Client is primarily responsible for fees and costs incurred 

under the Agreement and will be liable for same if ~  fails or refuses to pay. 

Client acknowledges Client has been informed in writing of any potential conflicts that 
may 

 

exist in connection with the payment by ~  and the Client has 
given 

 

his/her/their informed consent to payment by ~ . 
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SPECIAL NEEDS TRUST QUESTIONNAIRE 
 
 
 

Name of individual receiving funds (beneficiary)       
 
Address of beneficiary            
 
 
Telephone number of beneficiary           
 
Beneficiary’s date of birth            
 
Is the beneficiary mentally competent?         
 
If not, has a legal guardian been appointed?   Yes   No 
 
If yes, please provide guardianship judgment and guardianship certificate. 
 
Does the beneficiary receive any of the following benefits?  (Please check all that apply) 
 
   Medicaid (If yes, what state?) 
 
   Medicare 
 
   Division of Developmental Disabilities 
 
   Federal subsidized housing, i.e., Section 8 
 
   SSI 
 
   SSD 
 
   Social Security 
 
  Department of Human Services 
 
   Workers compensation payments 
 
  Welfare 
 
   ERISA payments 
 
   Any other benefits (Please describe).        
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Name, address and telephone number of trustee(s) of special needs trust     

             

             

Name, address and telephone number of first successor trustee(s) of special needs trust   

             

            

 

Name, address and telephone number of second successor trustee(s) of special needs trust   

             

             

If the beneficiary is competent, to whom will the trust assets be distributed after the trust is terminated 
and after Medicaid and any other public benefits agencies entitled to reimbursement are paid?  Please set 
forth names, addresses, telephone numbers of contingent beneficiaries and relationship to first beneficiary 
of special needs trust.           
             
            
 
 
 
 
Please set forth amount that will fund special needs trust and source of those funds    
             
 
If beneficiary is a minor or mentally incapacitated adult, has a friendly hearing date been scheduled?  If 
yes, provide date.  If not, please provide anticipated date.       
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CHECKLIST FOR SPECIAL NEEDS SETTLEMENT PLANNING 

1. Determine if plaintiff is receiving government benefits or has needs that can be addressed 
by government benefits. 

2.        Determine if a special needs trust is appropriate to assist in qualifying for government 
benefits. 

3.        Determine if there are enforceable liens to be addressed prior to settlement and, if so, are 
the lien amounts correct and can the amounts be compromised: 

A. Medicare 
            i.  procurement costs; 
           ii.  medical expenses related to injury only; 

iii. compromise. 
 

B. Medicaid 
            i.  application of Ahlborn and Gallardo; 
           ii.  medical expenses related to injury only; 

iii.  compromise. 
 

C. ERISA 
            i.  does the governing plan provide a right to recovery? 
           ii.  does the governing plan identify a specific fund? 

 
4.         In a Workers’ Compensation case, are future medical expenses included in the 

settlement? If so, should there be a Medicare Set Aside and in what amount? 
 
5.         In a third party liability case, are future medical expenses included in the settlement? If 

so, should there be a Medicare Set Aside and in what amount? 
 
6. Will there be a lump sum settlement, structured settlement or combination?  If so, is a 

special needs trust appropriate?  If so, make sure payments are directed to special needs 
trust. Who will serve as trustee? 

7. Determine whether court approval of settlement and special needs trust is necessary (as in 
the case of mentally incapacitated individuals and minors). 

 
8. Is a guardian or conservator appropriate? 
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