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Veterans Pension – Overview   

Veterans who served during a period of war (as defined by Congress) and who are permanently 

and totally disabled from a cause not solely related to their military service may be eligible for 

pension benefits.  Unlike compensation, pension benefits are awarded based both on disability and 

income, as well as the net worth of the veteran.  In many cases, pension pays less for a total 

disability than the compensation program pays.   However, there are additional allowances to 

pension, known as Housebound and Aid and Attendance, that can increase the monthly pension 

amount paid. This outline focuses on the basics for VA Pension, and the Aid and Attendance 

allowance as it is the highest benefit allowed. 

Income limits 

An applicant’s income for VA pension purposes is determined in the following way: Gross 

household income (including the applicant and any dependents), less recurring unreimbursed 

medical expenses = Income for VA pension purposes (IVAP). An applicant’s IVAP must be less 

than the benefit the applicant is trying to obtain – referred to as the Maximum Annual Pension 

Rate (MAPR). 

For example, a married wartime Veteran has annual income of $15,175. His spouse has annual 

income of $20,000 for total household income of $35,175. The married wartime Veteran lives in 

an assisted living facility, and is trying to qualify for VA Pension with an Aid and Attendance 

Allowance, which has a MAPR of $29,175.  The married Veteran would need to reduce his 

household income by at least $6,000 before being financially eligible for aid and attendance 

benefits.  
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If the Veteran’s unreimbursed medical expenses for the assisted living facility were $30,000 per 

year, then his IVAP would now be $5,175. He would be eligible for annual aid and attendance 

payments of $24,000 (divided into monthly payments).   

Current pension rates: https://www.va.gov/pension/veterans-pension-rates/  

Net worth limits 

The net worth limit through November 30, 2022 is $138,489. For a married Veteran, the net worth 

limit includes the assets of a spouse. 

Other items included in the calculation of net worth are liquid assets, real property minus any 

mortgages, investment accounts, and other items of value that are not excluded. 

Excluded items include: a primary residence plus a reasonable lot area not to exceed 2 acres, a 

vehicle, and other personal effects. See 38 CFR §3.275. 

Penalty for transfers 

If a transfer is made for less than fair market value with countable assets over the net worth limit 

(called “covered assets”), then a penalty will be imposed on the amount transferred that would 

have otherwise put the claimant over the net worth limit. The penalty divisor is the MAPR for a 

married Veteran with one dependent who qualifies for aid and attendance benefits. In 2022, the 

applicable MAPR is $29,175. This number, divided by 12, gives us the monthly penalty divisor of 

$2,431. 

Only transfers made 3 years prior to the application will be penalized, and only assets that fit the 

definition of “covered assets” will be penalized (those that would have counted as part of net worth, 

and if they had not been transferred would have put the claimant over the net worth limit). Also, 

the penalty starts the month after the transfer is made, which is different than how the penalty is 

handled for Medicaid claims. 

https://www.va.gov/pension/veterans-pension-rates/
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Trust established for a child incapable of self-support prior to age 18 

Under 38 USC 3.276(d), a veteran, a veteran’s spouse or the surviving spouse of a veteran may 

transfer assets to a trust established for a child incapable of self-support (pursuant to 38 CFR 3.356) 

and not incur a penalty. However, there must be no circumstance under which the veteran, the 

veteran’s spouse, or the surviving spouse of a veteran can benefit from trust assets. 

What does incapable of self-support mean? The VA must find that that the child was permanently 

incapable of self-support prior to age 18 due to a mental or physical defect. 

 
Wartime Service 
 
To be eligible for any type of VA pension benefit, a Veteran must have served as follows: 
 
-Active duty (prior to 9-8-90) for at least 90 days with 1 day during wartime, or 
 
-Active duty after 9-7-80 and served at least 24 months or the full period you were called to active 
duty with 1 day during wartime, or 
 
-An officer on active duty after 10-16-81 and hadn’t previously served on active duty for at least 
2 years 
 
And be discharged under conditions other than dishonorable, bad conduct or other than honorable. 
 
Wartime dates 

 
World War II: December 7, 1941, through December 31, 1946, extended to July 25, 1947, if 

continuous with service on or before December 31, 1946.  
 
Korean Conflict: June 27, 1950, through January 31, 1955.   
 
Vietnam Era: August 5, 1964, through May 7, 1975. However, February 28, 1961, through May 

7, 1975, for a veteran who served in the Republic of Vietnam during that period. 
 
Persian Gulf War: August 2, 1990, through a date to be prescribed by Presidential proclamation 

or law. 
 

Current disability 
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A Veteran must be age 65 or older, permanently or totally disabled (as determined by the SSA), 

a resident in a nursing home because of a disability, or receiving SSDI or SSI. 

Additional medical requirements for aid and attendance 

To receive a higher monthly payment for an aid and attendance allowance, the Veteran/claimant 

must provide medical evidence of the following: 

-Assistance needed to perform activities of daily living or 

-Bedridden, or 

-A patient in a nursing home, or 

-Blind or nearly so 

General Counsel Opinions Involving Special Needs Trusts  

In 33-97, an “Irrevocable Living Trust” was established for the surviving spouse of a veteran.   A 

child of the surviving spouse was named as trustee.  The trust stated that some or all of the income 

and principal of the trust fund may be paid by the trustee to or for the benefit of the surviving 

spouse for the surviving spouse’s “special needs for health, safety and well being when such 

requisites are not presently being provided by any public entity, office or department of the 

beneficiary's state of residence, or of any other state, or of the United States.”   

 Other pertinent terms of the trust included the following:   

“Special needs” shall include, but not be limited to, medical and dental expenses; 
equipment; programs of training, education and treatment.  Trustee shall have no 
discretion in Trustee's distribution of income and principal for special needs  

. . . .  The express purpose of this trust shall be to provide for beneficiary's extra 
and supplemental needs for health, safety and well being in addition to and over 
and above the benefits provided by any public entity, office or department of the 
beneficiary's state of residence . . . or of the United States.  It is the express purpose 
of the Trustor to use this trust estate only to supplement other benefits . . . . 

 Distributions to beneficiary . . . are to be considered as from a discretionary, and 
not a basic support, trust, and the beneficiary's trust interest shall not be used to provide 
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basic food, clothing and shelter, nor be available to the beneficiary for conversion for 
such items, unless all governmental and nongovernmental benefits for which the 
beneficiary is eligible as the result of disability or handicap have first been fully 
expended for such purposes.  

Id. 

The opinion first attempted to analogize a life estate interest discussed in a prior opinion,15-92, 

with the special needs trust established in 33-97 noting, “The trust document at issue here 

establishes a so-called ‘living trust,’ an arrangement somewhat analogous to a life estate.”  While 

comparing the two, General Counsel opined that although the spouse here did not have the 

mental faculties to exercise control over the trust property, “the surviving spouse could be 

considered as exercising control over the trust assets if the surviving spouse gave the trustee 

control over the assets while the surviving spouse retained sufficient mental faculties and 

provided specific instructions concerning the circumstances under which trust assets would be 

used for the surviving spouse’s benefit, or if someone lawfully empowered to act on her behalf 

established the trust.  In this manner, the surviving spouse could be considered to exercise 

‘control’ over the trust assets even though the surviving spouse is now completely 

incapacitated.”  

In painstaking fashion, General Counsel went on to explain that the literal terms of the trust 

make the trust assets available for the spouse’s support.  While the opinion noted the express 

terms of the trust which state that no part of income or principal shall be considered available for 

purposes of determining eligibility for government benefits, “such a unilateral declaration has no 

legal effect with respect to VA’s determination of entitlement to benefits, which is governed by 

Federal law.” 
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Although the reasoning in 33-97 may seem contradictory to the purpose of a special needs trust, 

it appears that a self-settled special needs trust is not a viable planning tool for VA pension 

purposes.  Transfers to a pooled trust would probably be evaluated in much the same way, and 

should be avoided if VA pension is desired. 

In VAOGCPREC 72-90, the claimant, who was in a VA facility and was receiving pension, 

became the beneficiary of a testamentary trust worth $22,000.  Under the terms of the trust the 

Trustee had sole discretion to provide funds for the veteran's comfort, but not as a substitute for 

support and maintenance to which the veteran was legally entitled from other sources.   Once the 

trust was funded, the claimant’s pension was stopped as his income and assets exceeded the limit 

then allowable. 

The General Counsel’s opinion recognized that the veteran held no legal title to the trust assets 

but only held an equitable interest as a beneficiary.  The opinion concluded that only the portion 

of the trust property, including trust-related income, that has actually been made available for the 

veteran's use, is countable for purposes of determining pension eligibility. 

Recent case law 

A Court of Veterans Appeals case decided in March 2020 confirmed that assets in a self-settled 

special needs trust are countable for VA pension purposes when deciding whether an 

overpayment of pension was appropriate. The Court cited Gen. Counsel Opinion 33-97 as 

authority for finding that a termination of pension benefits due to excessive net worth was 

proper, and that the assets in a special needs trust established by the appellant should be counted 

as part of net worth.  

 

https://www.va.gov/vetapp20/Files3/20019202.txt
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