
1 

 

UNITED STATES v. MEAD CORP. 
533 U.S. 218 (2001) 

 
Justice SOUTER delivered the opinion of the Court. 
 
The question is whether a tariff classification ruling by the United States Customs Service deserves 
judicial deference. The Federal Circuit rejected Customs’s invocation of Chevron U.S.A. Inc. v. 
Natural Resources Defense Council, Inc., 467 U.S. 837, 104 S.Ct. 2778, 81 L.Ed.2d 694 (1984), 
in support of such a ruling, to which it gave no deference. We agree that a tariff classification has 
no claim to judicial deference under Chevron, there being no indication that Congress intended 
such a ruling to carry the force of law, but we hold that under Skidmore v. Swift & Co., 323 U.S. 
134, 65 S.Ct. 161, 89 L.Ed. 124 (1944), the ruling is eligible to claim respect according to its 
persuasiveness. 
 

I 
 

A 
 
Imports are taxed under the Harmonized Tariff Schedule of the United States (HTSUS), 19 U.S.C. 
§ 1202. Title 19 U.S.C. § 1500(b) provides that Customs “shall, under rules *222 and regulations 
prescribed by the Secretary [of the Treasury,] ... fix the final classification and rate of duty 
applicable to ... merchandise” under the HTSUS. Section 1502(a) provides that 
 

“[t]he Secretary of the Treasury shall establish and promulgate such rules and regulations not 
inconsistent with the law (including regulations establishing procedures for the issuance of 
binding rulings prior to the entry of the merchandise concerned), and may disseminate such 
information as may be necessary to secure a just, impartial, and uniform appraisement of 
imported merchandise and the classification and assessment of duties thereon at the various ports 
of entry.”1 

 
The Secretary provides for tariff rulings before the entry of goods by regulations authorizing 
“ruling letters” setting tariff classifications for particular imports. 19 CFR § 177.8 (2000). A ruling 
letter 
 

“represents the official position of the Customs Service with respect to the particular transaction 
or issue described therein and is binding on all Customs Service personnel in accordance with 
the provisions of this section until modified or revoked. In the absence of a change of practice 
or other modification or revocation which affects the principle of the ruling set forth in the ruling 
letter, that principle may be cited as authority in the disposition of transactions involving the 
same circumstances.” § 177.9(a). 

 

                                                            
1 The statutory term “ruling” is defined by regulation as “a written statement ... that interprets and applies the 
provisions of the Customs and related laws to a specific set of facts.” 19 CFR § 177.1(d)(1) (2000). See also § 1624 
(general delegation to Secretary to issue rules and regulations for the admission of goods). 



2 

 

*223 After the transaction that gives it birth, a ruling letter is to “be applied only with respect to 
transactions involving articles identical to the sample submitted with the ruling request or to 
articles whose description is identical to the description set forth in the ruling letter.” § 177.9(b)(2). 
As a general matter, such a letter is “subject to modification or revocation without notice to any 
person, except the person to whom the letter was addressed,” § 177.9(c), and the regulations 
consequently provide that “no other person should rely on the ruling letter or assume that the 
principles of that ruling will be applied in connection with any transaction other than the one 
described in the letter,” ibid. Since ruling letters respond to transactions of the moment, they are 
not subject to notice and comment before being issued, may be published but need only be made 
“available for public inspection,” 19 U.S.C. § 1625(a), and, at the time this action arose, could be 
modified without notice and comment under most circumstances, 19 CFR § 177.10(c) (2000).2 A 
broader notice-and-comment requirement for modification of prior rulings was added by statute in 
1993, Pub.L. 103–182, § 623, 107 Stat. 2186, codified at 19 U.S.C. § 1625(c), and took effect after 
this case arose.3  
 
*224 Any of the 4644 port-of-entry55 Customs offices may issue ruling letters, and so may the 
Customs Headquarters Office, in providing “[a]dvice or guidance as to the interpretation or proper 
application of the Customs and related laws with respect to a specific Customs transaction [which] 
may be requested by Customs Service field offices ... at any time, whether the transaction is 
prospective, current, or completed,” 19 CFR § 177.11(a) (2000). Most ruling letters contain little 
or no reasoning, but simply describe goods and state the appropriate category and tariff. A few 
letters, like the Headquarters ruling at issue here, set out a rationale in some detail. 
 

B 
 
Respondent, the Mead Corporation, imports “day planners,” three-ring binders with pages having 
room for notes of daily schedules and phone numbers and addresses, together with a calendar and 
suchlike. The tariff schedule on point falls under the HTSUS heading for “[r]egisters, account 
books, notebooks, order books, receipt books, letter pads, memorandum pads, diaries and similar 
articles,” HTSUS subheading 4820.10, which comprises two subcategories. Items in the first, 
                                                            
2 The opinion of the Federal Circuit in this case noted that § 177.10(c) provides some notice-and-comment procedures 
for rulings that have the “ ‘effect of changing a practice.’ ” 185 F.3d 1304, 1307, n. 1 (1999). The appeals court noted 
that this case does not involve such a ruling, and specifically excluded such rulings from the reach of its holding. Ibid. 
 
3 As amended by legislation effective after Customs modified its classification ruling in this case, 19 U.S.C. § 
1625(c) provides that a ruling or decision that would “modify ... or revoke a prior interpretive ruling or decision 
which has been in effect for at least 60 days” or would “have the effect of modifying the treatment previously 
accorded by the Customs Service to substantially identical transactions” shall be “published in the Customs Bulletin. 
The Secretary shall give interested parties an opportunity to submit, during not less than the 30–day period after the 
date of such publication, comments on the correctness of the proposed ruling or decision. After consideration of any 
comments received, the Secretary shall publish a final ruling or decision in the Customs Bulletin within 30 days 
after the closing of the comment period. The final ruling or decision shall become effective 60 days after the date of 
its publication.” 

4 Brief for Customs and International Trade Bar Association as Amicus Curiae 5 (CITBA Brief). 

5 I.e., “a Customs location having a full range of cargo processing functions, including inspections, entry, 
collections, and verification.” 19 CFR § 101.1 (2000). 
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“[d]iaries, notebooks and address books, bound; memorandum pads, letter pads and similar 
articles,” were subject to a tariff of 4.0% at the time in controversy. 185 F.3d 1304, 1305 
(C.A.Fed.1999) (citing subheading 4820.10.20); see also App. to Pet. for Cert. 46a. Objects in the 
second, covering “[o]ther” items, were free *225 of duty. HTSUS subheading 4820.10.40; see also 
App. to Pet. for Cert. 46a. 
 
Between 1989 and 1993, Customs repeatedly treated day planners under the “other” HTSUS 
subheading. In January 1993, however, Customs changed its position, and issued a Headquarters 
ruling letter classifying Mead’s day planners as “Diaries ..., bound” subject to tariff under 
subheading 4820.10.20. That letter was short on explanation, App. to Brief in Opposition 4a–6a, 
but after Mead’s protest, Customs Headquarters issued a new letter, carefully reasoned but never 
published, reaching the same conclusion, App. to Pet. for Cert. 28a–47a. This letter considered 
two definitions of “diary” from the Oxford English Dictionary, the first covering a daily journal 
of the past day’s events, the second a book including “ ‘printed dates for daily memoranda and 
jottings; also ... calendars ....’ ” Id., at 33a–34a (quoting Oxford English Dictionary 321 (Compact 
ed.1982)). Customs concluded that “diary” was not confined to the first, in part because the broader 
definition reflects commercial usage and hence the “commercial identity of these items in the 
marketplace.” App. to Pet. for Cert. 34a. As for the definition of “bound,” Customs concluded that 
HTSUS was not referring to “bookbinding,” but to a less exact sort of fastening described in the 
Harmonized Commodity Description and Coding System Explanatory Notes to Heading 4820, 
which spoke of binding by “ ‘reinforcements or fittings of metal, plastics, etc.’ ” Id., at 45a. 
 
Customs rejected Mead’s further protest of the second Headquarters ruling letter, and Mead filed 
suit in the Court of International Trade (CIT). The CIT granted the Government’s motion for 
summary judgment, adopting Customs’s reasoning without saying anything about deference. 17 
F.Supp.2d 1004 (1998). 
 
Mead then went to the United States Court of Appeals for the Federal Circuit. While the case was 
pending there this Court decided *226 United States v. Haggar Apparel Co., 526 U.S. 380, 119 
S.Ct. 1392, 143 L.Ed.2d 480 (1999), holding that Customs regulations receive the deference 
described in Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 104 
S.Ct. 2778, 81 L.Ed.2d 694 (1984). The appeals court requested briefing on the impact of Haggar, 
and the Government argued that classification rulings, like Customs regulations, deserve Chevron 
deference. 
 
The Federal Circuit, however, reversed the CIT and held that Customs classification rulings should 
not get Chevron deference, owing to differences from the regulations at issue in Haggar. Rulings 
are not preceded by notice and comment as under the Administrative Procedure Act (APA), 5 
U.S.C. § 553, they “do not carry the force of law and are not, like regulations, intended to clarify 
the rights and obligations of importers beyond the specific case under review.” 185 F.3d, at 1307. 
The appeals court thought classification rulings had a weaker Chevron claim even than Internal 
Revenue Service interpretive rulings, to which that court gives no deference; unlike rulings by the 
IRS, Customs rulings issue from many locations and need not be published. 185 F.3d, at 1307–
1308. 
 
The Court of Appeals accordingly gave no deference at all to the ruling classifying the Mead day 



4 

 

planners and rejected the agency’s reasoning as to both “diary” and “bound.” It thought that 
planners were not diaries because they had no space for “relatively extensive notations about 
events, observations, feelings, or thoughts” in the past. Id., at 1310. And it concluded that diaries 
“bound” in subheading 4810.10.20 presupposed “unbound” diaries, such that treating ring-
fastened diaries as “bound” would leave the “unbound diary” an empty category. Id., at 1311. 
 
We granted certiorari, 530 U.S. 1202, 120 S.Ct. 2193, 147 L.Ed.2d 231 (2000), in order to consider 
the limits of Chevron deference owed to administrative practice in applying a statute. We hold that 
administrative implementation of a particular statutory provision qualifies for Chevron deference 
when it appears that Congress delegated authority to the agency generally to make *227 rules 
carrying the force of law, and that the agency interpretation claiming deference was promulgated 
in the exercise of that authority. Delegation of such authority may be shown in a variety of ways, 
as by an agency’s power to engage in adjudication or notice-and-comment rulemaking, or by some 
other indication of a comparable congressional intent. The Customs ruling at issue here fails to 
qualify, although the possibility that it deserves some deference under Skidmore leads us to vacate 
and remand. 
 

II 
 

A 
 
When Congress has “explicitly left a gap for an agency to fill, there is an express delegation of 
authority to the agency to elucidate a specific provision of the statute by regulation,” Chevron, 467 
U.S., at 843–844, 104 S.Ct. 2778, and any ensuing regulation is binding in the courts unless 
procedurally defective, arbitrary or capricious in substance, or manifestly contrary to the statute.6 
See id., at 844, 104 S.Ct. 2778; United States v. Morton, 467 U.S. 822, 834, 104 S.Ct. 2769, 81 
L.Ed.2d 680 (1984); APA, 5 U.S.C. §§ 706(2)(A), (D). But whether or not they enjoy any express 
delegation of authority on a particular question, agencies charged with applying a statute 
necessarily make all sorts of interpretive choices, and while not all of those choices bind judges to 
follow them, they certainly may influence courts facing questions the agencies have already 
answered. “[T]he well-reasoned views of the agencies implementing a statute ‘constitute a body 
of experience and informed judgment to which courts and litigants may properly resort for 
guidance,’ ” Bragdon v. Abbott, 524 U.S. 624, 642, 118 S.Ct. 2196, 141 L.Ed.2d 540 (1998) 
(quoting Skidmore, 323 U.S., at 139–140, 65 S.Ct. 161), and “[w]e have long recognized that 
considerable weight should be accorded to an executive department’s *228 construction of a 
statutory scheme it is entrusted to administer ....” Chevron, supra, at 844, 104 S.Ct. 2778 (footnote 
omitted); see also Ford Motor Credit Co. v. Milhollin, 444 U.S. 555, 565, 100 S.Ct. 790, 63 
L.Ed.2d 22 (1980); Zenith Radio Corp. v. United States, 437 U.S. 443, 450, 98 S.Ct. 2441, 57 
L.Ed.2d 337 (1978). The fair measure of deference to an agency administering its own statute has 
been understood to vary with circumstances, and courts have looked to the degree of the agency’s 

                                                            
6 Assuming in each case, of course, that the agency’s exercise of authority is constitutional, see 5 U.S.C. § 706(2)(B), 
and does not exceed its jurisdiction, see § 706(2)(C). 
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care,7 its consistency,8 formality,9 and relative expertness,10 and to the persuasiveness of the 
agency’s position, see Skidmore, supra, at 139–140, 65 S.Ct. 161. The approach has produced a 
spectrum of judicial responses, from great respect at one end, see, e.g., Aluminum Co. of America 
v. Central Lincoln Peoples’ Util. Dist., 467 U.S. 380, 389–390, 104 S.Ct. 2472, 81 L.Ed.2d 301 
(1984) ( “ ‘substantial deference’ ” to administrative construction), to near indifference at the other, 
see, e.g., Bowen v. Georgetown Univ. Hospital, 488 U.S. 204, 212–213, 109 S.Ct. 468, 102 
L.Ed.2d 493 (1988) (interpretation advanced for the first time in a litigation brief). Justice Jackson 
summed things up in Skidmore v. Swift & Co.: 
 

“The weight [accorded to an administrative] judgment in a particular case will depend upon the 
thoroughness evident in its consideration, the validity of its reasoning, its consistency with 
earlier and later pronouncements, and all those factors which give it power to persuade, if lacking 
power to control.” 323 U.S., at 140, [65 S.Ct. 161]. 

 
*229 Since 1984, we have identified a category of interpretive choices distinguished by an 
additional reason for judicial deference. This Court in Chevron recognized that Congress not only 
engages in express delegation of specific interpretive authority, but that “[s]ometimes the 
legislative delegation to an agency on a particular question is implicit.” 467 U.S., at 844, 104 S.Ct. 
2778. Congress, that is, may not have expressly delegated authority or responsibility to implement 
a particular provision or fill a particular gap. Yet it can still be apparent from the agency’s generally 
conferred authority and other statutory circumstances that Congress would expect the agency to 
be able to speak with the force of law when it addresses ambiguity in the statute or fills a space in 
the enacted law, even one about which “Congress did not actually have an intent” as to a particular 
result. Id., at 845, 104 S.Ct. 2778. When circumstances implying such an expectation exist, a 
reviewing court has no business rejecting an agency’s exercise of its generally conferred authority 
to resolve a particular statutory ambiguity simply because the agency’s chosen resolution seems 
unwise, see id., at 845–846, 104 S.Ct. 2778, but is obliged to accept the agency’s position if 
Congress has not previously spoken to the point at issue and the agency’s interpretation is 
reasonable, see id., at 842–845, 104 S.Ct. 2778; cf. 5 U.S.C. § 706(2) (a reviewing court shall set 
aside agency action, findings, and conclusions found to be “arbitrary, capricious, an abuse of 
discretion, or otherwise not in accordance with law”). 
 
We have recognized a very good indicator of delegation meriting Chevron treatment in express 
congressional authorizations to engage in the process of rulemaking or adjudication that produces 

                                                            
7 See, e.g., General Elec. Co. v. Gilbert, 429 U.S. 125, 142, 97 S.Ct. 401, 50 L.Ed.2d 343 (1976) (courts consider 
the “ ‘thoroughness evident in [the agency’s] consideration’ ” (quoting Skidmore v. Swift & Co., 323 U.S. 134, 140, 
65 S.Ct. 161, 89 L.Ed. 124 (1944))). 

8 See, e.g., Good Samaritan Hospital v. Shalala, 508 U.S. 402, 417, 113 S.Ct. 2151, 124 L.Ed.2d 368 (1993) 
(“[T]he consistency of an agency’s position is a factor in assessing the weight that position is due”). 

9 See, e.g., Reno v. Koray, 515 U.S. 50, 61, 115 S.Ct. 2021, 132 L.Ed.2d 46 (1995) (internal agency guideline that is 
not “subject to the rigors of the [APA], including public notice and comment,” is entitled only to “some deference” 
(internal quotation marks omitted)). 

10 See, e.g., Aluminum Co. of America v. Central Lincoln Peoples’ Util. Dist., 467 U.S. 380, 390, 104 S.Ct. 2472, 81 
L.Ed.2d 301 (1984). 
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regulations or rulings for which deference is claimed. See, e.g., EEOC v. Arabian American Oil 
Co., 499 U.S. 244, 257, 111 S.Ct. 1227, 113 L.Ed.2d 274 (1991) (no Chevron deference to agency 
guideline where congressional delegation did not include the power to “ ‘promulgate rules or 
regulations’ ” (quoting *230 General Elec. Co. v. Gilbert, 429 U.S. 125, 141, 97 S.Ct. 401, 50 
L.Ed.2d 343 1976))); see also Christensen v. Harris County, 529 U.S. 576, 596–597, 120 S.Ct. 
1655, 146 L.Ed.2d 621 (2000) (BREYER, J., dissenting) (where it is in doubt that Congress 
actually intended to delegate particular interpretive authority to an agency, Chevron is 
“inapplicable”). It is fair to assume generally that Congress contemplates administrative action 
with the effect of law when it provides for a relatively formal administrative procedure tending to 
foster the fairness and deliberation that should underlie a pronouncement of such force.11 Cf. 
Smiley v. Citibank (South Dakota), N. A., 517 U.S. 735, 741, 116 S.Ct. 1730, 135 L.Ed.2d 25 
(1996) (APA notice and comment “designed to assure due deliberation”). Thus, the overwhelming 
number of our cases applying Chevron deference have reviewed the fruits of notice-and-comment 
rulemaking or formal adjudication.12 That said, and as significant *231 as notice-and-comment is 
in pointing to Chevron authority, the want of that procedure here does not decide the case, for we 
have sometimes found reasons for Chevron deference even when no such administrative formality 
was required and none was afforded, see, e.g., NationsBank of N.C., N.A. v. Variable Annuity Life 

                                                            
11 See Merrill & Hickman, Chevron ‘s Domain, 89 Geo. L.J. 833, 872 (2001) (“[I]f Chevron rests on a presumption 
about congressional intent, then Chevron should apply only where Congress would want Chevron to apply. In 
delineating the types of delegations of agency authority that trigger Chevron deference, it is therefore important to 
determine whether a plausible case can be made that Congress would want such a delegation to mean that agencies 
enjoy primary interpretational authority”). 

12 For rulemaking cases, see, e.g., Shalala v. Illinois Council on Long Term Care, Inc., 529 U.S. 1, 20–21, 120 S.Ct. 
1084, 146 L.Ed.2d 1 (2000); United States v. Haggar Apparel Co., 526 U.S. 380, 119 S.Ct. 1392, 143 L.Ed.2d 480 
(1999); AT & T Corp. v. Iowa Utilities Bd., 525 U.S. 366, 119 S.Ct. 721, 142 L.Ed.2d 835 (1999); Atlantic Mut. Ins. 
Co. v. Commissioner, 523 U.S. 382, 118 S.Ct. 1413, 140 L.Ed.2d 542 (1998); Regions Hospital v. Shalala, 522 U.S. 
448, 118 S.Ct. 909, 139 L.Ed.2d 895 (1998); United States v. O’Hagan, 521 U.S. 642, 117 S.Ct. 2199, 138 L.Ed.2d 
724 (1997); Smiley v. Citibank (South Dakota), N. A., 517 U.S. 735, 116 S.Ct. 1730, 135 L.Ed.2d 25 (1996); Babbitt 
v. Sweet Home Chapter, Communities for Great Ore., 515 U.S. 687, 115 S.Ct. 2407, 132 L.Ed.2d 597 (1995); ICC 
v. Transcon Lines, 513 U.S. 138, 115 S.Ct. 689, 130 L.Ed.2d 562 (1995); PUD No. 1 of Jefferson Cty. v. 
Washington Dept. of Ecology, 511 U.S. 700, 114 S.Ct. 1900, 128 L.Ed.2d 716 (1994); Good Samaritan Hospital v. 
Shalala, supra; American Hospital Assn. v. NLRB, 499 U.S. 606, 111 S.Ct. 1539, 113 L.Ed.2d 675 (1991); Sullivan 
v. Everhart, 494 U.S. 83, 110 S.Ct. 960, 108 L.Ed.2d 72 (1990); Sullivan v. Zebley, 493 U.S. 521, 110 S.Ct. 885, 
107 L.Ed.2d 967 (1990); Massachusetts v. Morash, 490 U.S. 107, 109 S.Ct. 1668, 104 L.Ed.2d 98 (1989); K mart 
Corp. v. Cartier, Inc., 486 U.S. 281, 108 S.Ct. 1811, 100 L.Ed.2d 313 (1988); Atkins v. Rivera, 477 U.S. 154, 106 
S.Ct. 2456, 91 L.Ed.2d 131 (1986); United States v. Fulton, 475 U.S. 657, 106 S.Ct. 1422, 89 L.Ed.2d 661 (1986); 
United States v. Riverside Bayview Homes, Inc., 474 U.S. 121, 106 S.Ct. 455, 88 L.Ed.2d 419 (1985). 

For adjudication cases, see, e.g., INS v. Aguirre–Aguirre, 526 U.S. 415, 423–425, 119 S.Ct. 1439, 143 L.Ed.2d 590 
(1999); Federal Employees v. Department of Interior, 526 U.S. 86, 98–99, 119 S.Ct. 1003, 143 L.Ed.2d 171 (1999); 
Holly Farms Corp. v. NLRB, 517 U.S. 392, 116 S.Ct. 1396, 134 L.Ed.2d 593 (1996); ABF Freight System, Inc. v. 
NLRB, 510 U.S. 317, 324–325, 114 S.Ct. 835, 127 L.Ed.2d 152 (1994); National Railroad Passenger Corporation 
v. Boston & Maine Corp., 503 U.S. 407, 417–418, 112 S.Ct. 1394, 118 L.Ed.2d 52 (1992); Norfolk & Western R. 
Co. v. Train Dispatchers, 499 U.S. 117, 128, 111 S.Ct. 1156, 113 L.Ed.2d 95 (1991); Fort Stewart Schools v. FLRA, 
495 U.S. 641, 644–645, 110 S.Ct. 2043, 109 L.Ed.2d 659 (1990); Department of Treasury, IRS v. FLRA, 494 U.S. 
922, 110 S.Ct. 1623, 108 L.Ed.2d 914 (1990). 
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Ins. Co., 513 U.S. 251, 256–257, 263, 115 S.Ct. 810, 130 L.Ed.2d 740 (1995).13 The fact that the 
tariff classification here was not a product of such formal process does not alone, therefore, bar 
the application of Chevron. 
 
There are, nonetheless, ample reasons to deny Chevron deference here. The authorization for 
classification rulings, and Customs’s practice in making them, present a case far removed not only 
from notice-and-comment process, but from any other circumstances reasonably suggesting that 
Congress ever thought of classification rulings as deserving the deference claimed for them here. 
 

B 
 
No matter which angle we choose for viewing the Customs ruling letter in this case, it fails to 
qualify under Chevron. On the face of the statute, to begin with, the terms of the congressional 
delegation give no indication that Congress meant to delegate authority to Customs to issue 
classification *232 rulings with the force of law. We are not, of course, here making any global 
statement about Customs’s authority, for it is true that the general rulemaking power conferred on 
Customs, see 19 U.S.C. § 1624, authorizes some regulation with the force of law, or “legal norms,” 
as we put it in Haggar, 526 U.S., at 391, 119 S.Ct. 1392.14 It is true as well that Congress had 
classification rulings in mind when it explicitly authorized, in a parenthetical, the issuance of 
“regulations establishing procedures for the issuance of binding rulings prior to the entry of the 
merchandise concerned,” 19 U.S.C. § 1502(a).15 The reference to binding classifications does not, 
however, bespeak the legislative type of activity that would naturally bind more than the parties to 
the ruling, once the goods classified are admitted into this country. And though the statute’s 
direction to disseminate “information” necessary to “secure” uniformity, ibid., seems to assume 
that a ruling may be precedent in later transactions, precedential value alone does not add up to 
Chevron entitlement; interpretive rules may sometimes function as precedents, see Strauss, The 
Rulemaking Continuum, 41 Duke L.J. 1463, 1472–1473 (1992), and they enjoy no Chevron status 
as a class. In any event, any precedential claim of a classification ruling is counterbalanced by the 
provision for independent review of Customs classifications by the CIT, see 28 U.S.C. §§ 2638–
2640; the scheme for CIT review includes a provision that treats classification rulings on par with 
the Secretary’s rulings on “valuation, rate of duty, marking, restricted merchandise, *233 entry 
requirements, drawbacks, vessel repairs, or similar matters,” § 1581(h); see § 2639(b). It is hard 

                                                            
13 In NationsBank of N.C., N.A. v. Variable Annuity Life Ins. Co., 513 U.S., at 256–257, 115 S.Ct. 810 (internal 
quotation marks omitted), we quoted longstanding precedent concluding that “[t]he Comptroller of the Currency is 
charged with the enforcement of banking laws to an extent that warrants the invocation of [the rule of deference] 
with respect to his deliberative conclusions as to the meaning of these laws.” See also 1 M. Malloy, Banking Law 
and Regulation § 1.3.1, p. 1.41 (1996) (stating that the Comptroller is given “personal authority” under the National 
Bank Act). 

14 Cf. Adams Fruit Co. v. Barrett, 494 U.S. 638, 649–650, 110 S.Ct. 1384, 108 L.Ed.2d 585 (1990) (although 
Congress required the Secretary of Labor to promulgate standards implementing certain provisions of the Migrant 
and Seasonal Agricultural Worker Protection Act, and “agency determinations within the scope of delegated 
authority are entitled to deference,” the Secretary’s interpretation of the Act’s enforcement provisions is not entitled 
to Chevron deference because “[n]o such delegation regarding [those] provisions is evident in the statute”). 

15 The ruling in question here, however, does not fall within that category. 
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to imagine a congressional understanding more at odds with the Chevron regime.16  
 
It is difficult, in fact, to see in the agency practice itself any indication that Customs ever set out 
with a lawmaking pretense in mind when it undertook to make classifications like these. Customs 
does not generally engage in notice-and-comment practice when issuing them, and their treatment 
by the agency makes it clear that a letter’s binding character as a ruling stops short of third parties; 
Customs has regarded a classification as conclusive only as between itself and the importer to 
whom it was issued, 19 CFR § 177.9(c) (2000), and even then only until Customs has given 
advance notice of intended change, §§ 177.9(a), (c). Other importers are in fact warned against 
assuming any right of detrimental reliance. § 177.9(c). 
 
Indeed, to claim that classifications have legal force is to ignore the reality that 46 different 
Customs offices issue 10,000 to 15,000 of them each year, see Brief for Respondent 5; CITBA 
Brief 6 (citing Treasury Advisory Committee on the Commercial Operations of the United States 
Customs Service, Report of the COAC Subcommittee on OR & R, Exhs. 1, 3 (Jan. 26, 2000) 
(reprinted in App. to CITBA Brief 20a–21a)). Any suggestion that rulings intended to have the 
force of law are being churned out at a rate of 10,000 a year at an agency’s 46 scattered offices is 
simply self-refuting. Although the circumstances are less startling here, with a Headquarters letter 
in issue, none of the relevant statutes recognizes this category of rulings as separate or different 
from others; there is thus no indication that a *234 more potent delegation might have been 
understood as going to Headquarters even when Headquarters provides developed reasoning, as it 
did in this instance. 
 
Nor do the amendments to the statute made effective after this case arose disturb our conclusion. 
The new law requires Customs to provide notice-and-comment procedures only when modifying 
or revoking a prior classification ruling or modifying the treatment accorded to substantially 
identical transactions, 19 U.S.C. § 1625(c); and under its regulations, Customs sees itself obliged 
to provide notice-and-comment procedures only when “changing a practice” so as to produce a 
tariff increase, or in the imposition of a restriction or prohibition, or when Customs Headquarters 
determines that “the matter is of sufficient importance to involve the interests of domestic 
industry,” 19 CFR §§ 177.10(c)(1), (2) (2000). The statutory changes reveal no new congressional 
objective of treating classification decisions generally as rulemaking with force of law, nor do they 
suggest any intent to create a Chevron patchwork of classification rulings, some with force of law, 
some without. 
 
In sum, classification rulings are best treated like “interpretations contained in policy statements, 
agency manuals, and enforcement guidelines.” Christensen, 529 U.S., at 587, 120 S.Ct. 1655. They 
are beyond the Chevron pale. 
 

C 
 

                                                            
16 Although Customs’s decision “is presumed to be correct” on review, 28 U.S.C. § 2639(a)(1), the CIT “may 
consider any new ground” even if not raised below, § 2638, and “shall make its determinations upon the basis of the 
record made before the court,” rather than that developed by Customs, § 2640(a); see generally Haggar Apparel, 
526 U.S., at 391, 119 S.Ct. 1392. 



9 

 

To agree with the Court of Appeals that Customs ruling letters do not fall within Chevron is not, 
however, to place them outside the pale of any deference whatever. Chevron did nothing to 
eliminate Skidmore ‘s holding that an agency’s interpretation may merit some deference whatever 
its form, given the “specialized experience and broader investigations and information” available 
to the agency, 323 U.S., at 139, 65 S.Ct. 161, and given the value of uniformity in its administrative 
and judicial understandings of what a national law requires, id., at 140, 65 S.Ct. 161. See generally 
Metropolitan Stevedore Co. v. *235 Rambo, 521 U.S. 121, 136, 117 S.Ct. 1953, 138 L.Ed.2d 327 
(1997) (reasonable agency interpretations carry “at least some added persuasive force” where 
Chevron is inapplicable); Reno v. Koray, 515 U.S. 50, 61, 115 S.Ct. 2021, 132 L.Ed.2d 46 (1995) 
(according “some deference” to an interpretive rule that “do[es] not require notice and comment”); 
Martin v. Occupational Safety and Health Review Comm’n, 499 U.S. 144, 157, 111 S.Ct. 1171, 
113 L.Ed.2d 117 (1991) (“some weight” is due to informal interpretations though not “the same 
deference as norms that derive from the exercise of ... delegated lawmaking powers”). 
 
There is room at least to raise a Skidmore claim here, where the regulatory scheme is highly 
detailed, and Customs can bring the benefit of specialized experience to bear on the subtle 
questions in this case: whether the daily planner with room for brief daily entries falls under 
“diaries,” when diaries are grouped with “notebooks and address books, bound; memorandum 
pads, letter pads and similar articles,” HTSUS subheading 4820.10.20; and whether a planner with 
a ring binding should qualify as “bound,” when a binding may be typified by a book, but also may 
have “reinforcements or fittings of metal, plastics, etc.,” Harmonized Commodity Description and 
Coding System Explanatory Notes to Heading 4820, p. 687 (cited in Customs Headquarters letter, 
App. to Pet. for Cert. 45a). A classification ruling in this situation may therefore at least seek a 
**2176 respect proportional to its “power to persuade,” Skidmore, supra, at 140, 65 S.Ct. 161; see 
also Christensen, 529 U.S., at 587, 120 S.Ct. 1655; id., at 595, 120 S.Ct. 1655 (STEVENS, J., 
dissenting); id., at 596–597, 120 S.Ct. 1655 (BREYER, J., dissenting). Such a ruling may surely 
claim the merit of its writer’s thoroughness, logic, and expertness, its fit with prior interpretations, 
and any other sources of weight. 
 

D 
 
Underlying the position we take here, like the position expressed by Justice SCALIA in dissent, is 
a choice about the best way to deal with an inescapable feature of the *236 body of congressional 
legislation authorizing administrative action. That feature is the great variety of ways in which the 
laws invest the Government’s administrative arms with discretion, and with procedures for 
exercising it, in giving meaning to Acts of Congress. Implementation of a statute may occur in 
formal adjudication or the choice to defend against judicial challenge; it may occur in a central 
board or office or in dozens of enforcement agencies dotted across the country; its institutional 
lawmaking may be confined to the resolution of minute detail or extend to legislative rulemaking 
on matters intentionally left by Congress to be worked out at the agency level. 
 
Although we all accept the position that the Judiciary should defer to at least some of this 
multifarious administrative action, we have to decide how to take account of the great range of its 
variety. If the primary objective is to simplify the judicial process of giving or withholding 
deference, then the diversity of statutes authorizing discretionary administrative action must be 
declared irrelevant or minimized. If, on the other hand, it is simply implausible that Congress 
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intended such a broad range of statutory authority to produce only two varieties of administrative 
action, demanding either Chevron deference or none at all, then the breadth of the spectrum of 
possible agency action must be taken into account. Justice SCALIA’s first priority over the years 
has been to limit and simplify. The Court’s choice has been to tailor deference to variety.17 This 
acceptance *237 of the range of statutory variation has led the Court to recognize more than one 
variety of judicial deference, just as the Court has recognized a variety of indicators that Congress 
would expect Chevron deference.18  
 
Our respective choices are repeated today. Justice SCALIA would pose the question of deference 
as an either-or choice. On his view that Chevron rendered Skidmore anachronistic, when courts 
owe any deference it is Chevron deference that they owe, post, at 2183. Whether courts do owe 
deference in a given case turns, for him, on whether the agency action (if reasonable) is 
“authoritative,” post, at 2187. The character of the **2177 authoritative derives, in turn, not from 
breadth of delegation or the agency’s procedure in implementing it, but is defined as the “official” 
position of an agency, ibid., and may ultimately be a function of administrative persistence alone, 
ibid. 
 
The Court, on the other hand, said nothing in Chevron to eliminate Skidmore’s recognition of 
various justifications for deference depending on statutory circumstances and agency action; 
Chevron was simply a case recognizing that even without express authority to fill a specific 
statutory gap, circumstances pointing to implicit congressional delegation present a particularly 
insistent call for deference. Indeed, in holding here that Chevron left Skidmore intact and 
applicable where statutory circumstances indicate no intent to delegate general authority to make 
rules with force of law, or where such authority was not invoked, we hold nothing more than we 
said last Term in response to the particular *238 statutory circumstances in Christensen, to which 
Justice SCALIA then took exception, see 529 U.S., at 589, 120 S.Ct. 1655, just as he does again 
today. 
 
We think, in sum, that Justice SCALIA’s efforts to simplify ultimately run afoul of Congress’s 
indications that different statutes present different reasons for considering respect for the exercise 
of administrative authority or deference to it. Without being at odds with congressional intent much 
of the time, we believe that judicial responses to administrative action must continue to 
                                                            
17 Compare Christensen v. Harris County, 529 U.S. 576, 587, 120 S.Ct. 1655, 146 L.Ed.2d 621 (2000) 
(“Interpretations such as those in opinion letters—like interpretations contained in policy statements, agency 
manuals, and enforcement guidelines, all of which lack the force of law—do not warrant Chevron-style deference”), 
and EEOC v. Arabian American Oil Co., 499 U.S. 244, 257–258, 111 S.Ct. 1227, 113 L.Ed.2d 274 (1991) (applying 
Skidmore analysis where Congress did not confer upon the agency authority to promulgate rules or regulations), 
with Christensen, supra, at 589–591, 120 S.Ct. 1655 (SCALIA, J., concurring in part and concurring in judgment) 
(urging Chevron treatment); EEOC v. Arabian American Oil Co., supra, at 259–260, 111 S.Ct. 1227 (SCALIA, J., 
concurring in part and concurring in judgment) (urging Chevron treatment); see also INS v. Cardoza—Fonseca, 480 
U.S. 421, 453–455, 107 S.Ct. 1207, 94 L.Ed.2d 434 (1987) (SCALIA, J., concurring in judgment) (urging broader 
application of Chevron ). 

18 It is, of course, true that the limit of Chevron deference is not marked by a hard-edged rule. But Chevron itself is a 
good example showing when Chevron deference is warranted, while this is a good case showing when it is not. 
Judges in other, perhaps harder, cases will make reasoned choices between the two examples, the way courts have 
always done. 
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differentiate between Chevron and Skidmore, and that continued recognition of Skidmore is 
necessary for just the reasons Justice Jackson gave when that case was decided.19  

* * * 
Since the Skidmore assessment called for here ought to be made in the first instance by the Court 
of Appeals for the *239 Federal Circuit or the CIT, we go no further than to vacate the judgment 
and remand the case for further proceedings consistent with this opinion. 
 
It is so ordered. 
 
[Justice SCALIA’s dissenting opinion is omitted.] 

                                                            
19 Surely Justice Jackson’s practical criteria, along with Chevron’s concern with congressional understanding, 
provide more reliable guideposts than conclusory references to the “authoritative” or “official.” Even if those terms 
provided a true criterion, there would have to be something wrong with a standard that accorded the status of 
substantive law to every one of 10,000 “official” customs classifications rulings turned out each year from over 46 
offices placed around the country at the Nation’s entryways. Justice SCALIA tries to avoid that result by limiting 
what is “authoritative” or “official” to a pronouncement that expresses the “judgment of central agency 
management, approved at the highest levels,” as distinct from the pronouncements of “underlings,” post, at 2188, n. 
6. But that analysis would not entitle a Headquarters ruling to Chevron deference; the “highest level” at Customs is 
the source of the regulation at issue in Haggar, the Commissioner of Customs with the approval of the Secretary of 
the Treasury. 526 U.S., at 386, 119 S.Ct. 1392. The Commissioner did not issue the Headquarters ruling. What 
Justice SCALIA has in mind here is that because the Secretary approved the Government’s position in its brief to 
this Court, Chevron deference is due. But if that is so, Chevron deference was not called for until sometime after the 
litigation began, when central management at the highest level decided to defend the ruling, and the deference is not 
to the classification ruling as such but to the brief. This explains why the Court has not accepted Justice SCALIA’s 
position. 
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AUER v. ROBBINS 

519 U.S. 452 (1997) 

*454 Justice SCALIA delivered the opinion of the Court. 

The Fair Labor Standards Act of 1938 (FLSA), 52 Stat. 1060, as amended, 29 U.S.C. §§ 201 et 
seq., exempts “bona fide executive, administrative, or professional” employees from overtime pay 
requirements. This case presents the question whether the Secretary of Labor’s “salary-basis” test 
for determining an employee’s exempt status reflects a permissible reading of the statute as it 
applies to public-sector employees. We also consider whether the Secretary has reasonably 
interpreted the salary-basis test to deny an *455 employee salaried status (and thus grant him 
overtime pay) when his compensation may “as a practical matter” be adjusted in ways inconsistent 
with the test. 

I 

Petitioners are sergeants and a lieutenant employed by the St. Louis Police Department. They 
brought suit in 1988 against respondents, members of the St. Louis Board of Police 
Commissioners, seeking payment of overtime pay that they claimed was owed under § 7(a)(1) of 
the FLSA, 29 U.S.C. § 207(a)(1). Respondents argued that petitioners were not entitled to such 
pay because they came within the exemption provided by § 213(a)(1) for “bona fide executive, 
administrative, or professional” employees. 
 
Under regulations promulgated by the Secretary, one requirement for exempt status under § 
213(a)(1) is that the employee earn a specified minimum amount on a “salary basis.” 29 C.F.R. §§ 
541.1(f), 541.2(e), 541.3(e) (1996). According to the regulations, “[a]n employee will be 
considered to be paid ‘on a salary basis’ ... if under his employment agreement he regularly 
receives each pay period on a weekly, or less frequent basis, a predetermined amount constituting 
all or part of his compensation, which amount is not subject to reduction because of variations in 
the quality or quantity of the work performed.” § 541.118(a). Petitioners contended that the salary-
basis test was not met in their case because, under the terms of the St. Louis Metropolitan Police 
Department Manual, their compensation could be reduced for a variety of disciplinary infractions 
related to the “quality or quantity” of work performed. Petitioners also claimed that they did not 
meet the other requirement for exempt status under § 213(a)(1): that their duties be of an executive, 
administrative, or professional nature. See §§ 541.1(a)-(e), 541.2(a)-(d), 541.3(a)-(d). 
 
The District Court found that petitioners were paid on a salary basis and that most, though not all, 
also satisfied the *456 duties criterion. The Court of Appeals affirmed in part and reversed in part, 
holding that both the salary-basis test and the duties test were satisfied as to all petitioners. 65 F.3d 
702 (C.A.8 1995). We granted certiorari. 518 U.S. 1016, 116 S.Ct. 2545, 135 L.Ed.2d 1066 
(1996).1 
 
1 
 

Respondents contend that the District Court lacked jurisdiction over petitioners’ suit by virtue of 
the Eleventh Amendment. The Board of Police Commissioners, however, does not share the
immunity of the State of Missouri. While the Governor appoints four of the board’s five members,



 

2 

 

Mo.Rev.Stat. § 84.030 (1994), the city of St. Louis is responsible for the board’s financial liabilities,
§ 84.210, and the board is not subject to the State’s direction or control in any other respect. It is
therefore not an “arm of the State” for Eleventh Amendment purposes. Hess v. Port Authority 
Trans–Hudson Corporation, 513 U.S. 30, 47–51, 115 S.Ct. 394, 404–406, 130 L.Ed.2d 245 (1994); 
Lake Country Estates, Inc. v. Tahoe Regional Planning Agency, 440 U.S. 391, 401–402, 99 S.Ct. 
1171, 1177, 59 L.Ed.2d 401 (1979). 
 

II 

[2] The FLSA grants the Secretary broad authority to “defin[e] and delimi[t]” the scope of the 
exemption for executive, administrative, and professional employees. § 213(a)(1). Under the 
Secretary’s chosen approach, exempt status requires that the employee be paid on a salary basis, 
which in turn requires that his compensation not be subject to reduction because of variations in 
the “quality or quantity of the work performed,” 29 C.F.R. § 541.118(a) (1996). Because the 
regulation goes on to carve out an exception from this rule for “[p]enalties imposed ... for 
infractions of safety rules of major significance,” § 541.118(a)(5), it is clear that the rule embraces 
reductions in pay for disciplinary violations. The Secretary is of the view that employees whose 
pay is adjusted for disciplinary reasons do not deserve exempt status because as a general matter 
true “executive, administrative, or professional” employees are not “disciplined” by piecemeal 
deductions from their pay, but are terminated, demoted, or given restricted assignments. 
 

*457 A 

The FLSA did not apply to state and local employees when the salary-basis test was adopted in 
1940. See 29 U.S.C. § 203(d) (1940 ed.) ; 5 Fed.Reg. 4077 (1940) (salary-basis test). In 1974 
Congress extended FLSA coverage to virtually all public-sector employees, Pub.L. 93–259, § 6, 
88 Stat. 58–62, and in 1985 we held that this exercise of power was consistent with the Tenth 
Amendment, Garcia v. San Antonio Metropolitan Transit Authority, 469 U.S. 528, 105 S.Ct. 1005, 
83 L.Ed.2d 1016 (1985) (overruling National League of Cities v. Usery, 426 U.S. 833, 96 S.Ct. 
2465, 49 L.Ed.2d 245 (1976)). The salary-basis test has existed largely in its present form since 
1954, see 19 Fed.Reg. 4405 (1954), and is expressly applicable to public-sector employees, see 29 
C.F.R. §§ 553.2(b), 553.32(c) (1996). 
 
Respondents concede that the FLSA may validly be applied to the public sector, and they also do 
not raise any general challenge to the Secretary’s reliance on the salary-basis test. They contend, 
however, that the “no disciplinary deductions” element of the salary-basis test is invalid for public-
sector employees because as applied to them it reflects an unreasonable interpretation of the 
statutory exemption. That is so, they say, because the ability to adjust public-sector employees’ 
pay—even executive, administrative or professional employees’ pay—as a means of enforcing 
compliance with work rules is a necessary component of effective government. In the public-sector 
context, they contend, fewer disciplinary alternatives to deductions in pay are available. 
 
Because Congress has not “directly spoken to the precise question at issue,” we must sustain the 
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Secretary’s approach so long as it is “based on a permissible construction of the statute.” Chevron 
U.S.A. Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 842–843, 104 S.Ct. 2778, 
2781–2782, 81 L.Ed.2d 694 (1984). While respondents’ objections would perhaps support a 
different application of the salary-basis test for public employees, we *458 cannot conclude that 
they compel it. The Secretary’s view that public employers are not so differently situated with 
regard to disciplining their employees as to require wholesale revision of his time-tested rule 
simply cannot be said to be unreasonable. We agree with the Seventh Circuit that no “principle of 
public administration that has been drawn to our attention ... makes it imperative” that public-
sector employers have the ability to impose disciplinary pay deductions on individuals employed 
in genuine executive, administrative, or professional capacities. Mueller v. Reich, 54 F.3d 438, 442 
(C.A.7 1995), cert. pending, No. 95–586. 
 
Respondents appeal to the “quasi military” nature of law enforcement agencies such as the St. 
Louis Police Department. The ability to use the full range of disciplinary tools against even 
relatively senior law enforcement personnel is essential, they say, to maintaining control and 
discipline in organizations in which human lives are on the line daily. It is far from clear, however, 
that only a pay deduction, and not some other form of discipline—for example, placing the 
offending officer on restricted duties—will have the necessary effect. Because the FLSA entrusts 
matters of judgment such as this to the Secretary, not the federal courts, we cannot say that the 
disciplinary-deduction rule is invalid as applied to law enforcement personnel. 

B 

The more fundamental objection respondents have to the disciplinary-deduction rule is a 
procedural one: The Secretary has failed to give adequate consideration to whether it really makes 
sense to apply the rule to the public sector. Respondents’ amici make the claim more specific: The 
Secretary’s failure to revisit the rule in the wake of our Garcia decision was “arbitrary” and 
“capricious” in violation of the Administrative Procedure Act (APA), 5 U.S.C. § 706(2)(A). 
 
It is certainly true that application of the disciplinary-deduction rule to public-sector employees 
raises distinct issues *459 that may warrant the Secretary’s formal consideration; this much is 
suggested by the veritable flood of post-Garcia litigation against public employers in this area, 
see, e.g., Carpenter v. Denver, 82 F.3d 353 (C.A.10 1996), cert. pending, No. 95–2088; Bankston 
v. Illinois, 60 F.3d 1249 (C.A.7 1995); Shockley v. Newport News, 997 F.2d 18 (C.A.4 1993); 
Atlanta Professional Firefighters Union, Local 134 v. Atlanta, 920 F.2d 800 (C.A.11 1991). But 
respondents’ complaints about the failure to amend the disciplinary-deduction rule cannot be 
raised in the first instance in the present suit. A court may certainly be asked by parties in 
respondents’ position to disregard an agency regulation that is contrary to the substantive 
requirements of the law, or one that appears on the public record to have been issued in violation 
of procedural prerequisites, such as the “notice and comment” requirements of the APA, 5 U.S.C. 
§ 553. But where, as here, the claim is not that the regulation is substantively unlawful, or even 
that it violates a clear procedural prerequisite, but rather that it was “arbitrary” and “capricious” 
not to conduct amendatory rulemaking (which might well have resulted in no change), there is no 
basis for the court to set aside the agency’s action prior to any application for relief addressed to 
the agency itself. The proper procedure for pursuit of respondents’ grievance is set forth explicitly 
in the APA: a petition to the agency for rulemaking, § 553(e), denial of which must be justified by 



 

4 

 

a statement of reasons, § 555(e), and can be appealed to the courts, §§ 702, 706. 

III 

A primary issue in the litigation unleashed by application of the salary-basis test to public-sector 
employees has been whether, under that test, an employee’s pay is “subject to” disciplinary or 
other deductions whenever there exists a theoretical possibility of such deductions, or rather only 
when there is something more to suggest that the employee is actually vulnerable to having his 
pay reduced. Petitioners in *460 effect argue for something close to the former view; they contend 
that because the police manual nominally subjects all department employees to a range of 
disciplinary sanctions that includes disciplinary deductions in pay, and because a single sergeant 
was actually subjected to a disciplinary deduction, they are “subject to” such deductions and hence 
nonexempt under the FLSA.2 
 
2 
 

Petitioners also contend that additional sergeants were actually subjected to disciplinary deductions,
but that fact is not established by the portions of the record petitioners cite. 
 

 
The Court of Appeals rejected petitioners’ approach, saying that “[t]he mere possibility of an 
improper deduction in pay does not defeat an employee’s salaried status” if no practice of making 
deductions exists. 65 F.3d, at 710–711. In the Court of Appeals’ view, a “one-time incident” in 
which a disciplinary deduction is taken under “unique circumstances” does not defeat the salaried 
status of employees. Id., at 711. (In this case the sergeant in question, who had violated a residency 
rule, agreed to a reduction in pay as an alternative to termination of his employment.) The 
requirement of actual deductions was also imposed in an earlier ruling by the Eighth Circuit, 
McDonnell v. Omaha, 999 F.2d 293, 296–297 (1993), cert. denied, 510 U.S. 1163, 114 S.Ct. 1188, 
127 L.Ed.2d 538 (1994), and in an Eleventh Circuit case, Atlanta Professional Firefighters Union, 
Local 134 v. Atlanta, supra, at 805. Other Circuits have rejected the requirement, Yourman v. 
Dinkins, 84 F.3d 655, 656 (C.A.2 1996), cert. pending, No. 96–152; Carpenter v. Denver, supra, 
at 359–360; Bankston v. Illinois, supra, at 1253; Kinney v. District of Columbia, 994 F.2d 6, 10–
11 (C.A.D.C.1993); Abshire v. County of Kern, 908 F.2d 483, 486–488 (C.A.9 1990), cert. denied, 
498 U.S. 1068, 111 S.Ct. 785, 112 L.Ed.2d 848 (1991); or else have imposed a requirement of 
actual deductions only in the face of vagueness or ambiguity in the governing policy, Michigan 
Assn. of Governmental Employees v. Michigan Dept. of Corrections, 992 F.2d 82, 86 (C.A.6 1993). 
 
*461 The Secretary of Labor, in an amicus brief filed at the request of the Court, interprets the 
salary-basis test to deny exempt status when employees are covered by a policy that permits 
disciplinary or other deductions in pay “as a practical matter.” That standard is met, the Secretary 
says, if there is either an actual practice of making such deductions or an employment policy that 
creates a “significant likelihood” of such deductions. The Secretary’s approach rejects a wooden 
requirement of actual deductions, but in their absence it requires a clear and particularized policy—
one which “effectively communicates” that deductions will be made in specified circumstances. 
This avoids the imposition of massive and unanticipated overtime liability (including the 
possibility of substantial liquidated damages, see, e.g., Kinney v. District of Columbia, supra, at 
12) in situations in which a vague or broadly worded policy is nominally applicable to a whole 
range of personnel but is not “significantly likely” to be invoked against salaried employees. 
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Because the salary-basis test is a creature of the Secretary’s own regulations, his interpretation of 
it is, under our jurisprudence, controlling unless “ ‘plainly erroneous or inconsistent with the 
regulation.’ ” Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 359, 109 S.Ct. 1835, 
1850, 104 L.Ed.2d 351 (1989) (quoting Bowles v. Seminole Rock & Sand Co., 325 U.S. 410, 414, 
65 S.Ct. 1215, 1217, 89 L.Ed. 1700 (1945)). That deferential standard is easily met here. The 
critical phrase “subject to” comfortably bears the meaning the Secretary assigns. See American 
Heritage Dictionary 1788 (3d ed.1992) (def. 2: defining “subject to” to mean “prone; disposed”; 
giving as an example “a child who is subject to colds”); Webster’s New International Dictionary 
2509 (2d ed.1950) (def. 3: defining “subject to” to mean “[e]xposed; liable; prone; disposed”; 
giving as an example “a country subject to extreme heat”). 
  
The Secretary’s approach is usefully illustrated by reference to this case. The policy on which 
petitioners rely is contained in a section of the police manual that lists a total of *462 58 possible 
rule violations and specifies the range of penalties associated with each. All department employees 
are nominally covered by the manual, and some of the specified penalties involve disciplinary 
deductions in pay. Under the Secretary’s view, that is not enough to render petitioners’ pay 
“subject to” disciplinary deductions within the meaning of the salary-basis test. This is so because 
the manual does not “effectively communicate” that pay deductions are an anticipated form of 
punishment for employees in petitioners’ category, since it is perfectly possible to give full effect 
to every aspect of the manual without drawing any inference of that sort. If the statement of 
available penalties applied solely to petitioners, matters would be different; but since it applies 
both to petitioners and to employees who are unquestionably not paid on a salary basis, the 
expressed availability of disciplinary deductions may have reference only to the latter. No clear 
inference can be drawn as to the likelihood of a sanction’s being applied to employees such as 
petitioners. Nor, under the Secretary’s approach, is such a likelihood established by the one-time 
deduction in a sergeant’s pay, under unusual circumstances. 
 
Petitioners complain that the Secretary’s interpretation comes to us in the form of a legal brief; but 
that does not, in the circumstances of this case, make it unworthy of deference. The Secretary’s 
position is in no sense a “post hoc rationalizatio[n]” advanced by an agency seeking to defend past 
agency action against attack, Bowen v. Georgetown Univ. Hospital, 488 U.S. 204, 212, 109 S.Ct. 
468, 474, 102 L.Ed.2d 493 (1988). There is simply no reason to suspect that the interpretation does 
not reflect the agency’s fair and considered judgment on the matter in question. Petitioners also 
suggest that the Secretary’s approach contravenes the rule that FLSA exemptions are to be 
“narrowly construed against ... employers” and are to be withheld except as to persons “plainly 
and unmistakably within their terms and spirit.” Arnold v. Ben Kanowsky, Inc., 361 U.S. 388, 392, 
80 S.Ct. 453, 456, 4 L.Ed.2d 393 (1960). But that is a rule governing *463 judicial interpretation 
of statutes and regulations, not a limitation on the Secretary’s power to resolve ambiguities in his 
own regulations. A rule requiring the Secretary to construe his own regulations narrowly would 
make little sense, since he is free to write the regulations as broadly as he wishes, subject only to 
the limits imposed by the statute. 

IV 

One small issue remains unresolved: the effect upon the exempt status of Sergeant Guzy, the 
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officer who violated the residency requirement, of the one-time reduction in his pay. The 
Secretary’s regulations provide that if deductions which are inconsistent with the salary-basis 
test—such as the deduction from Guzy’s pay—are made in circumstances indicating that “there 
was no intention to pay the employee on a salary basis,” the exemption from the FLSA is “[not] 
applicable to him during the entire period when such deductions were being made.” 29 C.F.R. § 
541.118(a)(6) (1996). Conversely, “where a deduction not permitted by [the salary-basis test] is 
inadvertent, or is made for reasons other than lack of work, the exemption will not be considered 
to have been lost if the employer reimburses the employee for such deductions and promises to 
comply in the future.” Ibid. 
 
Petitioners contend that the initial condition in the latter provision (which enables the employer to 
take corrective action) is not satisfied here because the deduction from Guzy’s pay was not 
inadvertent. That it was not inadvertent is true enough, but the plain language of the regulation sets 
out “inadverten[ce]” and “made for reasons other than lack of work” as alternative grounds 
permitting corrective action. Petitioners also contend that the corrective provision is unavailable 
to respondents because Guzy has yet to be reimbursed for the residency-based deduction; in 
petitioners’ view, reimbursement must be made immediately upon the discovery that an improper 
deduction was made. The language of the regulation, however, does not address the timing *464 
of reimbursement, and the Secretary’s amicus brief informs us that he does not interpret it to 
require immediate payment. Respondents are entitled to preserve Guzy’s exempt status by 
complying with the corrective provision in § 541.118(a)(6). 
 
* * * 
 
Petitioners have argued, finally, that respondents failed to carry their affirmative burden of 
establishing petitioners’ exempt status even under the Secretary’s interpretation of the salary-basis 
test. Since, however, that argument was inadequately preserved in the prior proceedings, we will 
not consider it here. See Adickes v. S.H. Kress & Co., 398 U.S. 144, 147, n. 2, 90 S.Ct. 1598, 1602, 
n. 2, 26 L.Ed.2d 142 (1970). The judgment of the Court of Appeals is affirmed. 
  
It is so ordered. 
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DRAPER v. COLVIN 
 

779 F.3d 556 (8th Cir. 2015) 

Before MURPHY, SMITH, and GRUENDER, Circuit Judges. 

GRUENDER, Circuit Judge. 

 
Stephany Draper appeals from the district court’s1 decision affirming the termination of her Supplemental 
Security Income (“SSI”) payments. The district court held that Draper was not eligible for SSI benefits 
because the funds in her trust raised her assets above the eligibility limit. We affirm. 

I. 

Eighteen-year-old Stephany Draper suffered a traumatic brain injury in a car accident in June 2006. Draper 
executed a durable power of attorney, authorizing her parents, John and Krystal Draper, to, among other 
things: (1) “demand, sue for, recover, collect, and receive” every sum of money belonging to or claimed 
by Draper; (2) “compromise or compound any claim or demand;” and (3) “fund, transfer assets to, and to 
instruct and advise the trustee of any trust wherein [Draper is] or may be the trustor, or beneficiary.” 
 
Draper began receiving SSI payments in July 2007. Approximately seven months later, on February 12, 
2008, John Draper signed a personal-injury settlement statement on Draper’s behalf, under which Draper 
received $429,259.41. Later that day, Draper’s parents, without referencing the power of attorney, signed 
documents creating the Stephany Ann Draper Special Needs Trust. As explained in the trust document, 
Draper’s parents intended for the trust to qualify under 42 U.S.C. § 1396p(d)(4)(A), meaning that it would 
provide for Draper’s needs without “displac[ing] or supplant[ing] public assistance or other sources of 
support that may otherwise be available to the beneficiary.” The trust listed as its funding source only “the 
proceeds of the settlement of a liability claim,” referring to the money Draper received in the personal-
injury settlement. The trust was funded with the $429,259.41 sum in a single deposit on the same day that 
her parents executed the trust agreement. 
 
In September 2008, Draper received notice from the Social Security Administration (“SSA”) that she had 
been overpaid a total of about $3,000 in SSI benefits from February through September 2008 because her 
assets, including the funds in the trust, exceeded the SSI-eligibility limit of $2,000. The SSA also informed 
Draper that her SSI payments would cease. Draper appealed the agency decision to an Administrative Law 
Judge (“ALJ”). 
 
The ALJ found that Draper had been overpaid SSI benefits because her special-needs trust was not exempt 
from being counted as a personal asset under § 1396p(d)(4)(A). To reach this conclusion, the ALJ relied 
on the SSA’s interpretation of § 1396p(d)(4)(A) set forth in its Program Operations Manual System 
(“POMS”), a policy and procedure manual that agency employees use in evaluating eligibility for SSI 
benefits. According to the POMS, Draper’s parents had to act as third-party creators when establishing 
the trust in order for it to be exempt under § 1396p(d)(4)(A). POMS SI 01120.203B(1)(g). The ALJ found 
that the *559 trust did not qualify because Draper’s parents acted as Draper’s agents under the power of 

                                                            
1 The Honorable Karen E. Schreier, then Chief Judge, United States District Court for the District of South Dakota. 
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attorney when they established the trust. Accordingly, the ALJ held that Draper was ineligible for SSI 
benefits. 
 
Draper requested review by the Social Security Appeals Council. While her appeal was pending and in an 
effort to remedy the trust’s non-compliance, Draper’s parents obtained a state court order modifying the 
trust nunc pro tunc, effective February 12, 2008, which retroactively listed the state court, rather than 
Draper’s parents, as the trust’s settlor. The Appeals Council denied Draper’s request for review and 
determined that the state court’s order modifying the trust did not provide a basis for altering the ALJ’s 
decision. The district court affirmed the judgment of the SSA, likewise holding that the trust failed to meet 
the requirements laid out in the POMS. Draper now appeals. 

II. 

We review de novo the district court’s decision affirming the denial of SSI benefits. Byes v. Astrue, 687 
F.3d 913, 915 (8th Cir.2012). We will reverse the findings of an agency only if they are not supported by 
substantial evidence or result from an error of law. 42 U.S.C. § 405(g); Mason v. Barnhart, 406 F.3d 962, 
964 (8th Cir.2005). “Substantial evidence is ‘less than a preponderance,’ but ‘enough that a reasonable 
mind would find it adequate to support the Commissioner’s conclusions.’ ” Travis v. Astrue, 477 F.3d 
1037, 1040 (8th Cir.2007) (quoting Dunahoo v. Apfel, 241 F.3d 1033, 1037 (8th Cir.2001)). “If substantial 
evidence supports the Commissioner’s conclusions, this court does not reverse even if it would reach a 
different conclusion, or merely because substantial evidence also supports the contrary outcome.” Id. 
“Whether the ALJ based his decision on a legal error is a question we review de novo.” Juszczyk v. Astrue, 
542 F.3d 626, 633 (8th Cir.2008). 
 
Draper contends the SSA erred by concluding that her trust did not qualify under § 1396p(d)(4)(A) because 
her parents satisfied the qualifying-trust criteria or, alternatively, because the state court’s retroactive 
action naming itself as settlor remedied any initial non-compliance. Our review requires us to examine 
whether Draper’s parents or the state court properly established a qualifying trust. To complete this task, 
we begin our analysis with the text of the statute. We then examine whether the SSA’s interpretation of 
any ambiguities in the statute’s text warrants deference. Finally, we explore whether Draper’s parents took 
the steps necessary to comply with the qualifying-trust requirements when creating the Stephany Ann 
Draper Special Needs Trust. 

A. 

Under Title XVI of the Social Security Act, “[e]very aged, blind, or disabled individual who is determined 
... to be eligible on the basis of his income and resources shall ... be paid benefits by the Commissioner of 
Social Security.” 42 U.S.C. § 1381a. When such an unmarried individual’s personal resources exceed 
$2,000, he or she loses eligibility for SSI benefits. 42 U.S.C. § 1382(a)(3)(B). Certain assets are exempt 
from being counted against this $2,000 limit, however, including special-needs trusts under § 
1396p(d)(4)(A). 42 U.S.C. § 1382b(e)(5). The question at issue in this case is whether the Stephany Ann 
Draper Special Needs Trust qualifies under this statute. 
 
As in any review of agency interpretations of federal law, we begin our analysis with the text of the statute, 
42 U.S.C. § 1396p(d)(4)(A), incorporated by 42 U.S.C. § 1382b(e)(5). See Chevron, U.S.A., Inc. v. Natural 
Res. Def. Council, *560 Inc., 467 U.S. 837, 842–44, 104 S.Ct. 2778, 81 L.Ed.2d 694 (1984). We examine 
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whether the statute’s language speaks to the two issues raised by the parties in this case: (1) whether 
parents acting under power of attorney may create and fund a qualifying trust and (2) whether a court’s 
nunc pro tunc order modifying a trust such that the court is listed as its original settlor operates to 
“establish” retroactively a qualifying trust. Section 1396p(d)(4)(A) defines a qualifying trust as: 

A trust containing the assets of an individual under age 65 who is disabled (as defined 
in section 1382c(a)(3) of this title) and which is established for the benefit of such 
individual by a parent, grandparent, legal guardian of the individual, or a court if the 
State will receive all amounts remaining in the trust upon the death of such individual 
up to an amount equal to the total medical assistance paid on behalf of the individual 
under a State plan under this subchapter. 

 
We agree with the district court that Congress, in the text of § 1396p(d)(4)(A) and § 1382b(e)(5), did not 
speak directly to the questions at issue here. Specifically, the text does not answer whether parents 
exercising power of attorney for their child may create and fund a qualifying trust nor does it explain what 
process a court or a parent must follow to “establish” such a trust. Neither § 1396p(d)(4)(A) nor § 
1382b(e)(5) provides a definition of “parent” or “establish,” and we find no other indication that Congress 
contemplated these issues when incorporating § 1396p(d)(4)(A)’s language into § 1382b(e)(5).2 See 
Chevron, 467 U.S. at 851, 104 S.Ct. 2778 (discussing textual ambiguity). We therefore conclude that the 
text is ambiguous on these points and that Congress left a gap for the agency to fill in overseeing the daily 
administration of the special-needs trust exception. See Schweiker v. Gray Panthers, 453 U.S. 34, 43, 101 
S.Ct. 2633, 69 L.Ed.2d 460 (1981) (noting Congress has granted the agency administering the Social 
Security Act “exceptionally broad authority to prescribe standards”); TeamBank, N.A. v. McClure, 279 
F.3d 614, 618–20 (8th Cir.2002) (stating that an agency may fill statutory gaps through interpretation). 
Accordingly, we find that the agency had authority to interpret the statute, and we next examine whether 
the SSA permissibly construed § 1396p(d)(4)(A) in the POMS. See United States v. Mead Corp., 533 U.S. 
218, 229, 121 S.Ct. 2164, 150 L.Ed.2d 292 (2001). 

B. 

The district court determined that the POMS provisions at issue warrant deference under Skidmore v. Swift 
& Co., 323 U.S. 134, 65 S.Ct. 161, 89 L.Ed. 124 (1944). Skidmore deference recognizes that an agency’s 
interpretation of the statute it is charged with implementing “may merit some deference whatever its form, 
given the ‘specialized experience and broader investigations and information’ available to the agency, and 
given the value of uniformity in its administrative and judicial understandings of what a national law 
requires.” Mead, 533 U.S. at 234, 121 S.Ct. 2164 (quoting Skidmore, 323 U.S. at 139, 65 S.Ct. 161). Such 
deference operates along a spectrum. Id. at 228, 121 S.Ct. 2164. The amount of deference afforded to an 
agency interpretation under Skidmore turns on several factors, including: *561 (1) the thoroughness of the 
agency’s consideration, (2) the validity of its reasoning, (3) consistency with earlier and later 
pronouncements, (4) formality, (5) expertise of the agency, and (6) all those other factors “which give it 
power to persuade, if lacking power to control.” Id. at 228–29, 121 S.Ct. 2164 (quoting Skidmore, 323 
U.S. at 140, 65 S.Ct. 161). 
 
                                                            
2 If anything, § 1396p(d)(2)(A) provides a definition of “establish” contrary to Draper’s position. However, we acknowledge 
that it is unclear whether § 1396p(d)(2)(A) applies to § 1396p(d)(4)(A) and whether Congress incorporated definitions from § 
1396p(d)(2)(A) into § 1382b(e)(5). 
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We conclude that the district court properly held that the provisions in the POMS interpreting § 
1396p(d)(4)(A) warrant Skidmore deference. According respect under Skidmore here is consistent with 
the Supreme Court’s conclusions that “[t]he Social Security Act is among the most intricate ever drafted 
by Congress,” Schweiker, 453 U.S. at 43, 101 S.Ct. 2633, and that Congress routinely relies on agencies 
to fill gaps in the statutes they administer. See 42 U.S.C. § 405(a) (giving the Commissioner “full power 
and authority to make rules and regulations and to establish procedures” to administer the Social Security 
Act); Chevron, 467 U.S. at 843, 104 S.Ct. 2778 (noting that Congress explicitly and implicitly delegates 
authority to agencies to fill statutory gaps); see also Wash. State Dep’t of Soc. & Health Servs. v. 
Guardianship Estate of Keffeler, 537 U.S. 371, 385–86, 123 S.Ct. 1017, 154 L.Ed.2d 972 (2003) (granting 
the POMS provisions examined in that case respect under Skidmore ); Gragert v. Lake, 541 Fed.Appx. 
853, 856 n. 1 (10th Cir.2013) (stating that the POMS warrants respect under Skidmore ); Carillo–Yeras v. 
Astrue, 671 F.3d 731, 735 (9th Cir.2011) (stating that the POMS may be entitled to respect under Skidmore 
“to the extent it provides a persuasive interpretation of an ambiguous regulation”); accord Davis v. Sec’y 
of Health & Human Servs., 867 F.2d 336, 340 (6th Cir.1989) (“Although the POMS is a policy and 
procedure manual that employees of the [administering agency] use in evaluating Social Security claims 
and does not have the force and effect of law, it is nevertheless persuasive.”). 
 
We further agree with the district court’s conclusion that the POMS provisions at issue here—namely, 
those in POMS SI 01120.203B—warrant relatively strong Skidmore deference. The relevant POMS 
provisions fall squarely within the SSA’s area of expertise. See Hagans v. Comm’r of Soc. Sec., 694 F.3d 
287, 303 (3d Cir.2012) (explaining that the SSA “has a great deal of expertise in administering” the Social 
Security program). In addition, the POMS provisions demonstrate valid reasoning; that is, the detailed 
process required for establishing qualifying special-needs trusts contained in the POMS is consistent with 
“Congress’s command that all but a narrow class of an individual’s assets count as a resource when 
determining the financial need of a potential SSI beneficiary.” Draper v. Colvin, No. CIV. 12–4091–KES, 
2013 WL 3477272, at *9 (D.S.D. July 10, 2013) (citing 42 U.S.C. § 1382b). Finally, the provisions 
interpreting § 1396p(d)(4)(A) are part of a relatively long-standing and consistent interpretation that 
ensures universal applicability of the statute. Id.; see Sai Kwan Wong v. Doar, 571 F.3d 247, 261 (2d 
Cir.2009) (noting that “the deference due to an agency interpretation is at the high end of the spectrum of 
deference when the interpretation in question is not merely ad hoc but is applicable to all cases”) (quoting 
Estate of Landers v. Leavitt, 545 F.3d 98, 110 (2d Cir.2008)); cf. Bowen v. Georgetown Univ. Hosp., 488 
U.S. 204, 212, 109 S.Ct. 468, 102 L.Ed.2d 493 (1988) (declining to grant deference to an interpretation 
that emerged during litigation rather than through earlier agency action). Draper has not pointed to any 
contrary interpretation of § 1396p(d)(4)(A) advanced by the SSA since the special-needs trust exception 
*562 was incorporated into § 1382b. For these reasons, we conclude the district court correctly held that 
Draper had to comply with the requirements listed in the POMS to establish a qualifying trust. 

C. 

We next examine whether Draper’s trust complied with the POMS provisions interpreting § 
1396p(d)(4)(A). POMS SI 01120.203 provides a detailed process for creating a qualifying trust under this 
statute: “[T]o qualify for the special needs trust exception, the assets of the disabled individual must be 
put into a trust established through the actions of the disabled individual’s: parent(s); grandparent(s); legal 
guardian(s); or a court.” POMS SI 01120.203B(1)(f). When a parent seeks to establish a trust for a legally 
competent adult, the POMS states that the parent “may establish a ‘seed’ trust using a nominal amount of 
his or her own money, or if State law allows, an empty or dry trust.” Id. After a seed trust or an “empty” 
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or “dry” trust is established, “the legally competent disabled adult may transfer his or her own assets to 
the trust or another individual with legal authority (e.g., power of attorney) may transfer the individual’s 
assets into the trust.” Id. Importantly, “[t]he special needs trust exception does not apply to a trust 
established through the actions of the disabled individual himself or herself.” Id. Regarding the funding 
of the trust, the POMS provides the following: 

The person establishing the trust with the assets of the individual or transferring the assets of the 
individual to the trust must have legal authority to act with respect to the assets of that individual. 
Attempting to establish a trust with the assets of another individual without proper legal authority to act 
with respect to the assets of the individual will generally result in an invalid trust. 

... 

[A] trust established under a [power of attorney] will result in a trust we consider to be established 
through the actions of the disabled individual himself or herself because the [power of attorney] merely 
establishes an agency relationship. 

POMS SI 01120.203B(1)(g). 
 
Draper contends that her trust, at its inception, satisfied each of the POMS criteria. Specifically, she alleges 
that her parents, acting in their individual capacities, created a valid, qualifying, special-needs trust for her 
benefit. Only after the trust was established, she argues, was it funded with proceeds from the personal-
injury settlement. Draper contends that this sequence of events conformed with both South Dakota law, 
see S.D. Codified Laws § 55–1–4 (noting that, under South Dakota law, an express trust is created when 
the “trustor indicat[es] with reasonable certainty ... [t]he subject, purpose, and beneficiary”), and with the 
requirements set forth in the POMS. 
 
Draper presents two theories supporting her conclusion. First, she argues that evidence in the record shows 
that her parents, acting in their individual capacities, formed a trust without a res—a so-called “empty” or 
“dry” trust3—and that this “empty” trust only later was funded *563 with her personal-injury settlement 
proceeds. Thus, she argues that her parents complied with POMS SI 01120.203B(1)(f) because POMS SI 
01120.203B(1)(f) permits this sequence of events in states recognizing “empty” trusts. Assuming without 
deciding that South Dakota law permits “empty” trusts, we nevertheless find that Draper’s argument fails. 
The evidence shows that Draper’s trust was not designed as an “empty” trust. Instead, the trust had an 
initial res—the proceeds of the personal-injury settlement. The trust agreement executed on February 12, 
2008 made this fact explicit, stating that “[t]his trust is funded with the proceeds of the settlement of a 
liability claim” (emphasis added), a $429,259.41 sum, which was transferred into the trust in a single 
deposit that same day. Thus, we see no evidence of an intent to create an “empty” trust to comply with the 
POMS, and we find no error in the district court’s conclusion on this basis. 
 
This finding brings us to Draper’s second theory—even if the trust was not designed to be “empty,” her 
parents still complied with the POMS because they acted only in their individual capacities when 
establishing her trust. We disagree. First, under traditional trust-law principles, establishing a non-empty 

                                                            
3 We note that the terms “dry” and “empty” trust, as used in trust law, sometimes refer to something other than a trust formed 
without assets. See, e.g., 1 H. Tiffany, Real Property § 247 (3d ed.1939) (defining dry trusts); Norman Veasey, Kutak 
Symposium: Professional Responsibility and the Corporate Lawyer, 13 Geo. J. Legal Ethics 331, 344 (2000) (mentioning 
empty trusts). However, the parties here agree that the POMS intended to refer to a trust created without an existing res. 
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trust requires more than the execution of trust documents; the funding of the trust with its initial res plays 
a key role. See Restatement (Third) of Trusts § 2 cmt. i (2003) (noting that “merely entering into ... an 
agreement or instrument of trust does not initially create a trust because of the absence of trust property, 
[but] a trust may ... be created later if and when a transfer of trust property to the trustee is made with 
reference to that agreement or instrument”). Second, when a trust is formed with an initial, existing res, 
like the trust at issue here, both the POMS and traditional trust law hold that someone with a legal interest 
in the entire res must be involved in the trust’s creation; otherwise, the trust is invalid. POMS SI 
01120.203B(1)(g) (“Attempting to establish a trust with the assets of another individual without proper 
legal authority ... will generally result in an invalid trust.”); Restatement (Third) of Trusts § 41 cmt. b 
(2003) (“[O]ne cannot create a trust of property of which another has sole and complete ownership.”). 
 
Draper’s parents, in their individual capacities, had no interest in the entire sum constituting the trust’s 
initial res, Draper’s personal-injury settlement proceeds. 4  Instead, they held an interest in the full 
settlement sum only in their capacity as Draper’s agents exercising the power of attorney. Because Draper 
wishes to avoid a finding that her parents created an invalid trust, we find substantial evidence in the 
record that Draper’s parents necessarily were acting as her agents when they incorporated all of her 
settlement proceeds and thus when they established the Stephany Ann Draper Special Needs Trust. When 
Draper’s parents exercised the power of attorney in this way—by funding a trust wherein Draper was the 
beneficiary5—the POMS “consider[ed] [the trust] to be established through the actions of the disabled 
individual ... herself.” POMS SI 01120.203B(1)(g). Therefore, according to the POMS, the trust did not 
qualify under § 1396p(d)(4)(A). POMS SI 01120.203B(1)(f) (noting that “[t]he special *564 needs trust 
exception does not apply to a trust established through the actions of the disabled individual himself or 
herself”). 
 
Admittedly, some evidence in the record supports Draper’s claim that her parents intended to act in their 
individual capacities. Draper’s parents identified themselves individually as settlors and trustees, and the 
trust document explicitly states that it was established “pursuant to 42 U.S.C. § 1396p(d)(4)(A),” a 
provision which notes that a third party, such as a parent, must create the special needs trust for the benefit 
of the disabled person. Nevertheless, as discussed above, other facts provide substantial evidence to 
support the conclusion that Draper’s parents acted using the power of attorney when establishing the trust. 
See Travis, 477 F.3d at 1040 (“If substantial evidence supports the Commissioner’s conclusions, this court 
does not reverse even if it would reach a different conclusion, or merely because substantial evidence also 
supports the contrary outcome.”). 
  
Importantly, the POMS provides the specific steps Draper’s parents had to follow if they wished to create 
a qualifying trust under § 1396p(d)(4)(A). First, Draper’s parents, acting as individuals, needed to 
establish an “empty” trust or a seed trust with their own assets as the trust’s initial res. POMS SI 
01120.203B(1)(f). Only after the “empty” trust was formed or the seed trust was funded could Draper or 
her parents, using power of attorney, transfer Draper’s money into the already-established trust. Id. 
Substantial evidence in the record supports the SSA’s finding that Draper’s parents did not take these 
initial actions, nor did they dissolve and recreate the trust to comply with the POMS at any point during 
this lengthy litigation. Accordingly, we cannot find in her favor. In reaching this conclusion, we recognize 
that we draw a hard line. However, we are not persuaded that we must find in favor of Draper because her 

                                                            
4 In a motion filed in the district court, Draper’s parents conceded that they did not contribute any of their own funds to the 
trust’s initial res and that they did not create a seed trust for their daughter. 
5 This action expressly was permitted by the power of attorney. 
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parents came “close enough” to meeting the requirements laid out in the POMS. Only by enforcing 
compliance with the letter of the POMS can the agency oversee the vast SSI program, effectively 
administer the Act, and consistently distribute benefits to disabled individuals. 

D. 

[6] Finally, we agree with the SSA’s finding that the state court’s nunc pro tunc order did not “establish” 
the trust under § 1396p(d)(4)(A). See Browning v. Sullivan, 958 F.2d 817, 823 n. 4 (8th Cir.1992) 
(describing our procedure for reviewing decisions based on evidence submitted to the Appeals Council 
but not the ALJ). POMS SI 01120.203B(1)(f) notes that court-created trusts comply with § 1396p(d)(4)(A) 
only if “the creation of the trust [is] required by court order.” The facts here show that the South Dakota 
court did not order the special-needs trust’s creation. Instead, the court merely assigned itself a retroactive 
role in the already-established Stephany Ann Draper Special Needs Trust. We find that this action 
functioned as an “approval,” an action insufficient to comply with § 1396p(d)(4)(A). See POMS SI 
011020.203B(1)(f) (“Approval of a trust by a court is not sufficient.”). Thus, we affirm the SSA’s 
determination that the state court’s action did not bring the trust into compliance with the POMS. 

III. 

We therefore conclude that the agency and the district court correctly held that the Stephany Ann Draper 
Special Needs Trust is a countable resource for SSI purposes and that Draper is not entitled to SSI benefits 
as long as the funds in her *565 trust raise her resources above the $2,000 eligibility limit. We affirm. 
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WASHINGTON STATE DEP’T OF SOCIAL AND HEALTH SERVS. 
v. 

GUARDIANSHIP ESTATE OF Danny KEFFELER, et al. 
 

123 S. Ct. 1017 (2003) 

*375 Justice SOUTER delivered the opinion of the Court. 

At its own expense, the State of Washington provides foster care to certain children removed from their 
parents’ custody, and it also receives and manages Social Security benefits for many of the children 
involved, as permitted under the Social Security Act and regulations. The question here is whether the 
State’s use of Social Security benefits to reimburse itself for some of its initial expenditures violates a 
provision of the Social Security Act protecting benefits from “execution, levy, attachment, garnishment, 
or other legal process.” 42 U.S.C. § 407(a); see § 1383(d)(1). We hold that it does not. 
 

I 
 

A 
 
The federal money in question comes under one or the other of two titles of the Social Security Act. Title 
II, 49 Stat. 622, as amended, 42 U.S.C. § 401 et seq., is the Old–Age, Survivors, and Disability Insurance 
(OASDI) plan of benefits for elderly and disabled workers, and their survivors and dependents. A child 
may get OASDI payments if, say, the minor is unmarried and was dependent on a wage earner entitled to 
OASDI benefits. § 402(d). Title XVI of the Act, § 1381 et seq., is the Supplemental Security Income (SSI) 
scheme of benefits for aged, blind, or disabled individuals, including children, whose income and assets 
fall below specified levels (the level for the latter currently being $2,000). §§ 1381–1382; 20 CFR § 
416.1205(c) (2002). 
  
*376 Although the Social Security Administration generally pays OASDI and SSI benefits directly, it may 
distribute them “for [a beneficiary’s] use and benefit” to another individual or entity as the beneficiary’s 
“ ‘representative payee.’” 42 U.S.C. §§ 405(j)(1)(A), 1383(a)(2)(A)(ii)(I); see 20 CFR §§ 404.2001, 
404.2010, 416.601, 416.610. In the exercise of its rulemaking authority, see 42 U.S.C. §§ 405(a), 
(j)(2)(A)(ii), the Administration has given priority to a child’s parent, legal guardian, or relative when 
considering such an appointment. 20 CFR §§ 404.2021(b), 416.621(b). While the Act and regulations 
allow social service agencies and custodial institutions to serve in this capacity, such entities come last in 
order of preference. §§ 404.2021(b)(7), 416.621(b)(7); see also 42 U.S.C. §§ 405(j)(3)(F), 
1383(a)(2)(D)(ii). Whoever the appointee may be, the Commissioner of Social Security must be satisfied 
that the particular appointment is “in the interest of” the beneficiary. §§ 405(j)(2)(A)(ii), 
1383(a)(2)(B)(i)(II).1 

                                                            
1  Prior to making an appointment, the Commissioner must verify the potential representative payee’s identity, connection to the beneficiary, 
and lack of relevant criminal record or prior misuse of Social Security funds. §§ 405(j)(2)(B), 1383(a)(2)(B)(ii); see 20 CFR §§ 404.2025, 
416.625. The Commissioner must also attempt to identify any other potential representative payee whose appointment may be preferred. 42 
U.S.C. §§ 405(j)(2)(A)(ii), 1383(a)(2)(B)(i)(II); see 20 CFR §§ 404.2020, 416.620. 
In addition, the Commissioner is required to notify the beneficiary or the beneficiary’s legal guardian of her intention to appoint a 
representative payee. 42 U.S.C. §§ 405(j)(2)(E)(ii), 1383(a)(2)(B)(xii); see 20 CFR §§ 404.2030, 416.630. “Any individual who is 
dissatisfied ... with the designation of a particular person to serve as representative payee shall be entitled to a hearing by the 
Commissioner,” with judicial review available thereafter. 42 U.S.C. §§ 405(j)(2)(E)(i), 1383(a)(2)(B)(xi). 
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Detailed regulations govern a representative payee’s use of benefits. Generally, a payee must expend funds 
“only for the use and benefit of the beneficiary,” in a way the payee determines “to be in the [beneficiary’s] 
best interests.” 20 CFR §§ 404.2035(a), 416.635(a). The regulations get more *377 specific in providing 
that payments made for “current maintenance” are deemed to be “for the use and benefit of the 
beneficiary,” defining “current maintenance” to include “cost[s] incurred in obtaining food, shelter, 
clothing, medical care, and personal comfort items.” §§ 404.2040(a), 416.640(a). Although a 
representative payee “may not be required to use benefit payments to satisfy a debt of the beneficiary” 
that arose before the period the benefit payments are certified to cover, a payee may discharge such a debt 
“if the current and reasonably foreseeable needs of the beneficiary are met” and it is in the beneficiary’s 
interest to do so. §§ 404.2040(d), 416.640(d). Finally, if there are any funds left over after a representative 
payee has used benefits for current maintenance and other authorized purposes, the payee is required to 
conserve or invest the funds and to hold them in trust for the beneficiary. §§ 404.2045, 416.645. 
  
The Act requires a representative payee to provide the Commissioner with an accounting at least annually, 
42 U.S.C. §§ 405(j)(3)(A), 1383(a)(2)(C)(i), and some institutional representative payees are liable to 
triennial onsite reviews by the Commissioner’s staff, see Social Security Admin., Increased Monitoring 
of Fee–for–Service and Volume Representative Payees, Policy Instruction EM00072 (June 1, 2000). In 
any case, the Commissioner may order a report any time she “has reason to believe” that a payee is 
misusing a beneficiary’s funds, §§ 405(j)(3)(D), 1383(a)(2)(C)(iv), a criminal offense that calls for 
revocation of the payee’s appointment, §§ 405(j)(1)(A), 408(a)(5), 1383(a)(2)(A)(iii), 1383a(a)(4); see 20 
CFR §§ 404.2050, 416.650. 
 

B 
 
The State of Washington, through petitioner Department of Social and Health Services, makes foster care 
available to abandoned, abused, neglected, or orphaned children who have no guardians or other 
custodians able to care for them adequately. See Wash. Rev.Code §§ 13.34.030(5), *378 13.34.130(1)(b) 
(2002). Although the department provides foster care without strings attached to any child who needs it, 
the State’s policy is “to attempt to recover the costs of foster care from the parents of [the] children,” 145 
Wash.2d 1, 6, 32 P.3d 267, 269 (2001) (citing Wash. Rev.Code § 74.20A.010 (2001)), and to use “moneys 
and other funds” of the foster child to offset “the amount of public assistance otherwise payable,” § 
74.13.060. The department accordingly adopted a regulation providing that public benefits for a child, 
including benefits under SSI or OASDI, “shall be used on behalf of the child to help pay for the cost of 
the foster care received.” Wash. Admin. Code § 388–70–069(1) (2001), repealed by Wash. St. Reg. 01–
08–047 (Mar. 30, 2001).2 
 
When the department receives Social Security benefits as representative payee for children in its care, it 
generally credits them to a special Foster Care Trust Fund Account kept by the state treasurer, which 
includes subsidiary accounts for each child beneficiary. When these accounts are debited, it is only rarely 
for a direct purchase by the State of a foster child’s food, clothing, and shelter. The usual purchaser is a 
foster care provider, who is then paid back by the department according to a fixed compensation schedule. 
Every month, the department compares its payments to the provider of a child’s care with the child’s 

                                                            
2  In April 2001, the department repealed § 388–70–069 and replaced it with a functionally similar provision. The new regulation provides 
that the department “must use income not exempted to cover the child’s cost of care.” Wash. Admin. Code § 388–25–0210. 
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subsidiary account balance, on which the department then draws to reimburse itself. Since the State’s 
outlay customarily exceeds a child’s monthly Social Security benefits, the reimbursement to the State 
usually leaves the account empty until the next federal benefit check arrives. 
 
The department occasionally departs from this practice, in the exercise of its discretion, to use the Social 
Security funds *379 “for extra items or special needs” ranging from orthodontics, educational expenses, 
and computers, through athletic equipment and holiday presents. 145 Wash.2d, at 12, 32 P.3d, at 272. And 
there have also been exceptional instances in which the department has forgone reimbursement for foster 
care to conserve a child’s resources for expenses anticipated on impending emancipation. See App. to Pet. 
for Cert. A–57; App. 178. 
 

C 
 
As of September 1999, there were 10,578 foster children in the department’s care, some 1,500 of them 
receiving OASDI or SSI benefits. The Commissioner had appointed the department to serve as 
representative payee for almost all of the latter children,3 who are among respondents in this action 
brought on behalf of foster care children in the State of Washington who receive or have received OASDI 
or SSI benefits and for whom the department serves or has served as representative payee. In their 1995 
class action filed in state court, they alleged, among other things, that the department’s use of their Social 
Security benefits to reimburse itself for the costs of foster care violated 42 U.S.C. §§ 407(a) and 
1383(d)(1). Section 407(a), commonly called the Act’s “antiattachment” provision, provides that 

 
“[t]he right of any person to any future payment under this subchapter shall not be transferable or 
assignable, at law or in equity, and none of the moneys paid or payable or rights existing under this 
subchapter shall be subject to execution, **1023 levy, attachment, garnishment, or other legal process, 
or to the operation of any bankruptcy or insolvency law.” 
*380 Section 1383(d)(1) incorporates this provision by reference and applies it to Title XVI of the Act. 

 
Ruling on cross-motions for summary judgment, the trial court agreed with respondents. It enjoined the 
department from continuing to charge its costs of foster care against Social Security benefits, ordered 
restitution of previous reimbursement transfers, and awarded attorney’s fees to respondents. The 
department appealed to the State Court of Appeals, which certified the case to the Supreme Court of 
Washington. 
  
After remanding for further factfinding, the State Supreme Court affirmed the trial court’s holding that 
the department’s practices violated the antiattachment provisions.4 Relying in part on Philpott v. Essex 
County Welfare Bd., 409 U.S. 413, 93 S.Ct. 590, 34 L.Ed.2d 608 (1973), and Bennett v. Arkansas, 485 
U.S. 395, 108 S.Ct. 1204, 99 L.Ed.2d 455 (1988) (per curiam), the state court reasoned that § 407(a) was 
intended to protect Social Security benefits from the claims of creditors, and consequently framed “the 
crucial question” as “[w]hether [the department] acts as a creditor when it reimburses itself for foster care 

                                                            
3  Of the 1,480 children in foster care as of September 1999 who were receiving Social Security benefits, 923 were receiving SSI benefits, 
469 were receiving OASDI benefits, and 88 were receiving both, and the department acted as representative payee for 1,411. 
4  In light of this holding, the State Supreme Court did not address respondents’ other arguments, including the contention, accepted in the 
alternative by the trial court, that the department violated procedural due process by failing to provide notice of the “ ‘intended result’ ” of 
its appointment as representative payee. 145 Wash.2d 1, 15, 32 P.3d 267, 274 (2001) (quoting Memorandum Opinion, No. 96–2–00157–2 
(Wash.Super. Ct., Okanogan Cty., Sept. 29, 1998), p. 8, App. to Pet. for Cert. A–130). 
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costs out of the foster children’s [benefits].” 145 Wash.2d, at 17, 32 P.3d, at 275 (emphasis in original). 
Its answer was a slightly qualified yes, that the department’s “reimbursement scheme ... involve[s] 
creditor-type acts,” performed by resort to the “ ‘other legal process’ ” barred by § 407(a). Id., at 18, 22, 
25, 32 P.3d, at 275, 277–278. 
 
The state court’s analysis not only gave no deference to the Commissioner’s regulations, but omitted any 
mention of *381 the law governing rulemaking and interpretation by an administrative agency. Nor did 
the state court think it significant that it was the Commissioner of Social Security who had appointed the 
department to serve as representative payee for respondents’ Social Security benefits. See id., at 25, 32 
P.3d, at 278 (calling the department’s representative payee status “at best immaterial to the analysis”). To 
the contrary, the court ultimately reasoned that the department’s capacity as representative payee “further 
undercuts the legality of its reimbursement process” because a representative payee is charged with acting 
“‘in the best interests of the beneficiary.’” Id., at 24, 32 P.3d, at 278 (emphasis in original) (quoting 20 
CFR § 404.2035(a)). “We seriously doubt using [Social Security] benefits to reimburse the state for its 
public assistance expenditure is in all cases, or even some, ‘in the best interests of the beneficiary.’” 145 
Wash.2d, at 24, 32 P.3d, at 278 (quoting § 404.2035(a)).5 
 
Three justices concurred in part and dissented in part. They agreed with the majority that the department’s 
use of Social Security benefits for “past due foster care payments” violated the antiattachment provisions 
of the Act. Id., at 27, 32 P.3d, at 279 (opinion of Bridge, J.) (emphasis in original). But they would have 
held that the department is entitled to use benefits to pay for “current maintenance costs, provided that 
any special needs of the children are satisfied first.” Ibid. (emphasis in original). 
 
After staying the State Supreme Court’s mandate, 535 U.S. 923, 122 S.Ct. 1228, 152 L.Ed.2d 205 (2002), 
we granted certiorari, 535 U.S. 1094, 122 S.Ct. 2288, 152 L.Ed.2d 1048 (2002), and now reverse. 
 

*382 II 
 

A 
 
Section 407(a) protects SSI and OASDI benefits from “execution, levy, attachment, garnishment, or other 
legal process.” The Supreme Court of Washington approached respondents’ claim by generalizing from 
this text and concluding that § 407(a) prohibits “creditor-type acts,” on which reading it held that the 
department’s reimbursement scheme was prohibited. The analysis was flawed. 
  
First, neither § 407(a) nor the Commissioner’s regulations interpreting that provision say anything about 
“creditors.” Cf. Philpott, supra, at 417, 93 S.Ct. 590 (“[Section] 407 does not refer to any ‘claim of 
creditors’; it imposes a broad bar against the use of any legal process to reach all social security benefits”). 
In fact, the Act and regulations to which we owe deference, see Chevron U.S.A. Inc. v. Natural Resources 
Defense Council, Inc., 467 U.S. 837, 842–843, 104 S.Ct. 2778, 81 L.Ed.2d 694 (1984), not only permit 
certain creditors to serve as representative payees, 42 U.S.C. §§ 405(j)(2)(C)(iii), 1383(a)(2)(B)(v), but 
allow a representative payee to satisfy even old debts of a beneficiary so long as current and reasonably 

                                                            
5  The State Supreme Court ultimately remanded for further consideration of the scope and basis for awarding attorney’s fees. Our 
jurisdiction, which is premised on a “[f]inal judgmen[t] or decre[e]” within the meaning of 28 U.S.C. § 1257(a), is unaffected by this 
disposition. See Pierce County v. Guillen, 537 U.S. 129, 123 S.Ct. 720, 154 L.Ed.2d 610 (2003). 
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foreseeable needs will be met and reimbursement is in the beneficiary’s interest, 20 CFR §§ 404.2040(d), 
416.640(d). Finally, as the Supreme Court of Washington apparently recognized (in qualifying its 
characterization of “creditor relationship” by referring to the department’s acts as merely “creditor-type”), 
the department is simply not a creditor of the foster care children for whom it serves as representative 
payee. No law provides that they are liable to repay the department for the costs of their care, and the State 
of Washington makes no such claim. 
 
The questions to be answered in resolving this case, then, do not go to the State’s character as a creditor. 
The questions, instead, are whether the department’s effort to become a representative payee, or its use of 
respondents’ Social Security benefits when it acts in that capacity, amounts to employing *383 an 
“execution, levy, attachment, garnishment, or other legal process” within the meaning of § 407(a).6 For 
obvious reasons, respondents do not contend that the department’s activities involve any execution, levy, 
attachment, or garnishment. These legal terms of art refer to formal procedures by which one person gains 
a degree of control over property otherwise subject to the control of another, and generally involve some 
form of judicial authorization. See, e.g., Black’s Law Dictionary 123 (7th ed.1999) (defining “provisional 
attachment” as a “prejudgment attachment in which the debtor’s property is seized so that if the creditor 
ultimately prevails, the creditor will be assured of recovering on the judgment .... Ordinarily, a hearing 
must be held before the attachment takes place”); id., at 689 (defining “garnishment” as “[a] judicial 
proceeding in which a creditor (or potential creditor) asks the court to order a third party who is indebted 
to or is bailee for the debtor to turn over to the creditor any of the debtor’s property”). The department’s 
efforts to become a representative payee and to use respondents’ benefits do not even arguably employ 
any of these traditional procedures. 
 
Thus, the case boils down to whether the department’s manner of gaining control of the federal funds 
involves “other legal process,” as the statute uses that term. That restriction to the statutory usage of “other 
legal process” is *384 important here, for in the abstract the department does use legal process as the 
avenue to reimbursement: by a federal legal process the Commissioner appoints the department a 
representative payee,7 and by a state legal process the department makes claims against the accounts kept 
by the state treasurer. The statute, however, uses the term “other legal process” far more restrictively, for 
under the established interpretative canons of noscitur a sociis and ejusdem generis, “ ‘[w]here general 
                                                            
6  Respondents have apparently never argued that the reimbursement violates the § 407(a) bar to “transfe[r]” of benefits; nor would such a 
claim seem to hold any promise on the facts here. Respondents do, however, contend that the department’s budgeting in anticipation of 
receiving Social Security benefits constitutes an “assign[ment]” prohibited by § 407(a). Congress could hardly have intended for this sort of 
budgeting, done by private and public representative payees alike, to run afoul of the antiattachment provisions of the Act, particularly 
since the Administration makes OASDI payments with a 1–month lag. See infra, at 1027. To the extent that the text of § 407(a) is 
ambiguous on this score, the Commissioner’s interpretation of the provision to permit such budgeting requires deference. See Skidmore v. 
Swift & Co., 323 U.S. 134, 139–140, 65 S.Ct. 161, 89 L.Ed. 124 (1944). 
7  Quite apart from any consequence of the interpretive canons discussed in the succeeding text, the mere fact of the department’s 
appointment as representative payee could not reasonably be taken to contravene the antiattachment provision, contrary to respondents’ 
suggestion. As already noted, the department’s appointment is consistent with the sections of the Act governing appointment of 
representative payees, see 42 U.S.C. §§ 405(j)(2)(C), (3)(B) and (F), (4)(B), 1383(a)(2)(B)(v), (vii)(II), (C)(ii), (D)(ii), and with the 
Commissioner’s regulations interpreting that section to authorize appointment of custodial institutions as a last resort, see 20 CFR §§ 
404.2021(b)(7), 416.621(b)(7). To suggest that the department’s appointment as representative payee, under the same statutory scheme that 
forbids the use of “other legal process,” is itself forbidden legal process disregards the “cardinal rule that a statute is to be read as a whole,” 
King v. St. Vincent’s Hospital, 502 U.S. 215, 221, 112 S.Ct. 570, 116 L.Ed.2d 578 (1991), and ignores the Commissioner’s reasonable 
regulations implementing the Act. See King v. Schafer, 940 F.2d 1182, 1185 (C.A.8 1991) (“We cannot believe Congress contemplated this 
result in enacting § 407(a), particularly when this result would be contrary to another provision of the Social Security Act: § 405(j), 
providing for the appointment of representative payees”), cert. denied sub nom. Crytes v. Schafer, 502 U.S. 1095, 112 S.Ct. 1171, 117 
L.Ed.2d 416 (1992); 940 F.2d, at 1185 (“Section 407(a) was not intended to outlaw a procedure expressly authorized by the Social Security 
Administration’s own regulations”). 
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words follow specific words in a statutory enumeration, the general words are construed to embrace only 
objects similar in nature to those objects enumerated by the preceding specific words.’ ” Circuit City 
Stores, Inc. v. Adams, 532 U.S. 105, 114–115, 121 S.Ct. 1302, 149 L.Ed.2d 234 (2001); see Gutierrez v. 
Ada, 528 U.S. 250, 255, 120 S.Ct. 740, 145 L.Ed.2d 747 (2000) ( “[W]ords ... are known by their 
companions”); Jarecki v. G.D. Searle & Co., 367 U.S. 303, 307, 81 S.Ct. 1579, 6 L.Ed.2d 859 (1961) 
(“The maxim noscitur a sociis (3)27 is often wisely applied where a word is capable of many *385 
meanings in order to avoid the giving of unintended breadth to the Acts of Congress”). Thus, “other legal 
process” should be understood to be process much like the processes of execution, levy, attachment, and 
garnishment, and at a minimum, would seem to require utilization of some judicial or quasi-judicial 
mechanism, though not necessarily an elaborate one, by which control over property passes from one 
person to another in order to discharge or secure discharge of an allegedly existing or anticipated liability. 
 
In this case, the product of these canons of construction is confirmed by legal guidance in the 
Commissioner’s own interpretation of “legal process.” The Social Security Administration’s Program 
Operations Manual System (POMS), the publicly available operating instructions for processing Social 
Security claims, defines “legal process” as used in § 407(a) as “the means by which a court (or agency or 
official authorized by law) compels compliance with its demand; generally, it is a court order.” POMS 
GN 02410.001 (2002), available at http://policy.ssa. gov/poms.nsf/aboutpoms (as visited Jan. 23, 2003) 
(available in Clerk of Court’s case file). Elsewhere in the POMS, the Commissioner defines “legal 
process” similarly as “any writ, order, summons or other similar process in the nature of garnishment. It 
may include, but is not limited to, an attachment, writ of execution, income execution order or wage 
assignment that is issued by ... [a] court of competent jurisdiction ... [or a]n authorized official pursuant 
to an order of a court of competent jurisdiction or pursuant to State or local law ... [a]nd is directed to a 
governmental entity.” POMS GN 02410.200 (emphasis added). While these administrative interpretations 
are not products of formal rulemaking, they nevertheless warrant respect in closing the door on any 
suggestion that the usual rules of statutory construction should get short shrift for the sake of reading 
“other legal process” in abstract breadth. See Skidmore v. Swift & Co., 323 U.S. 134, 139–140, 65 S.Ct. 
161, 89 L.Ed. 124 (1944); *386 see also United States v. Mead Corp., 533 U.S. 218, 228, 234–235, 121 
S.Ct. 2164, 150 L.Ed.2d 292 (2001). 
 
On this restrictive understanding of “other legal process,” it is apparent that the department’s efforts to 
become respondents’ representative payee and its use of respondents’ benefits in that capacity involve 
nothing of the sort.8 Whereas the object of the processes specifically named is to discharge, or secure 
discharge of, some enforceable obligation, the State has no enforceable claim against its foster children. 
And although execution, levy, attachment, and garnishment typically involve the exercise of some sort of 
judicial or quasi-judicial authority to gain control over another’s property, the department’s 
reimbursement scheme operates on funds already in the department’s possession and control, held on 
terms that allow the reimbursement. 
 
The regulations previously quoted specify that payments made for a beneficiary’s “current maintenance” 
are deemed to be “for the use and benefit of the beneficiary,” and define “current maintenance” to include 
“cost[s] incurred in obtaining food, shelter, clothing, medical care, and personal comfort items.” 20 CFR 

                                                            
8  In arguing that § 407(a) applies here, respondents rely in part on § 407(b), which provides that “[n]o other provision of law ... may be 
construed to limit, supersede, or otherwise modify the provisions of this section except to the extent that it does so by express reference to 
this section.” Given our conclusion that § 407(a), by its terms, does not apply, however, respondents’ reliance is misplaced. 
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§§ 404.2040(a), 416.640(a). There is no question that the state funds to be reimbursed were spent for items 
of “current maintenance,” and although the State typically makes the accounting reimbursement two 
months after spending its own funds, this practice is consistent with the regulation’s definition of “current 
maintenance” as “costs incurred” for food and the like. That the State is dealing with the funds consistently 
with Social Security regulations is confirmed by the Commissioner’s own interpretation of *387 those 
regulations as allowing reimbursement by a representative payee for maintenance costs, at least for costs 
incurred after the first benefit payment is made to the payee. Cf. POMS GN 00602.030 (defining a “past 
debt,” which may be satisfied only if a beneficiary’s current and reasonably foreseeable needs are met, as 
“a debt the beneficiary incurred before the date of the first benefit payment is made to the current payee”).9  
 
The Government has gone even further to support this as a reasonable interpretation, text aside, owing to 
significant advantages of the reimbursement method in providing accurate documentation and allowing 
for easy monitoring of representative payees in administering Social Security. See Brief for United States 
as Amicus Curiae 28–29.10 In fact, it would be hard not to see this type of slightly delayed reimbursement 
as the only way OASDI funds could be spent on a foster child’s current maintenance, since the 
Administration disburses those Social Security benefits with a time lag. See POMS GN 02401.001 (noting 
that OASDI benefits are dispensed within the month after they are due). In short, the Commissioner’s 
interpretation of her own regulations is *388 eminently sensible and should have been given deference 
under Auer v. Robbins, 519 U.S. 452, 461, 117 S.Ct. 905, 137 L.Ed.2d 79 (1997).11 
 
The Supreme Court of Washington rested its contrary conclusion, in part, on our decisions in Philpott v. 
Essex County Welfare Bd., 409 U.S. 413, 93 S.Ct. 590, 34 L.Ed.2d 608 (1973), and Bennett v. Arkansas, 
485 U.S. 395, 108 S.Ct. 1204, 99 L.Ed.2d 455 (1988) (per curiam).  But both Philpott and Bennett 
involved judicial actions in which a State sought to attach a beneficiary’s Social Security benefits as 
reimbursement for the costs of the beneficiary’s care and maintenance. See Philpott, supra, at 415, 93 
S.Ct. 590 (“Respondent sued to reach the bank account”); Bennett, supra, at 396, 108 S.Ct. 1204 (“The 
State filed separate actions in state court seeking to attach Social Security benefits”). In each case, we held 
that the plain language of § 407(a) barred the State’s legal action, and refused to find an implied exception 
to the antiattachment provision for a State simply because it provides for the care and maintenance of a 
beneficiary. See Philpott, supra, at 416, 93 S.Ct. 590; Bennett, supra, at 397, 108 S.Ct. 1204. Unlike the 
present case, then, both Philpott and Bennett involved forms of legal process expressly prohibited by § 
407(a). In neither case was the State acting as a representative payee in seeking to use the funds as 
                                                            
9  There is one exception to this rule, although it is not relevant for our present purposes. In October 1996, Congress amended 42 U.S.C. § 
1383 to specify that when the Administration issues a retroactive lump sum payment of SSI benefits that exceeds six times the monthly 
benefit amount, that amount is to be deposited directly into a dedicated interest-bearing bank account to be used only for certain special 
needs. § 1383(a)(2)(F). 
10  Moreover, as the Government notes, the position of the Supreme Court of Washington and respondents is ultimately “one of empty 
formalism” because a State could, indisputably, use a foster child’s Social Security benefits directly for the costs of care and then reduce 
the State’s own funding by the same amount. Brief for United States as Amicus Curiae 28. The financial result would be the same as in the 
system currently used by the department, yet the practical advantages of the reimbursement method of accounting would be lost. 
11  It bears mentioning that nothing in the State Supreme Court’s reasoning limits its holding to state agencies. The state court’s logic 
would apply equally to parents serving as representative payees, since they, like the department, are under a legal obligation to support their 
children’s basic needs irrespective of Social Security benefits. See, e.g., Wash. Rev.Code § 74.20A.010 (2002). We find it hard to believe 
that Congress would have intended this result, which would likely impose onerous and absurd accounting requirements on parents. See, 
e.g., Mellies v. Mellies, 249 Kan. 28, 33, 815 P.2d 114, 117 (1991) (holding that a parent “had no obligation to exhaust his personal 
finances in providing for [his child’s] support before spending any of [the child’s] social security benefits on the child’s maintenance”); In 
re Guardianship of Nelson, 547 N.W.2d 105, 108, 109 (Minn.Ct.App.1996) (stating that because Social Security benefits are “not a 
windfall” for the beneficiary, “a representative payee parent can use his or her child’s social security survivor benefits for the child’s 
current maintenance regardless of the parent’s financial ability to meet those needs”). 
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reimbursement *389 for the costs incurred in providing for the beneficiary’s care and maintenance. 
 

B 
 
The poor fit between § 407(a) and respondents’ argument points to the real basis of their objections to the 
reimbursement practice. At bottom, respondents’ position and the State Supreme Court’s holding reflect 
a view that allowing a state agency to reimburse itself for the costs of foster care is antithetical to the best 
interest of the beneficiary foster child. See 145 Wash.2d, at 17, 32 P.3d, at 275 (contending that a foster 
child “is better off with any payee other than the [department] because [the department] must provide 
foster care under state law regardless of whether it receives a reimbursement” (emphasis in original)); id., 
at 24, 32 P.3d, at 278 (“We seriously doubt using [Social Security] benefits to reimburse the state for its 
public assistance expenditure is in all cases, or even some, ‘in the best interests of the beneficiary’ ” 
(quoting 20 CFR § 404.2035(a))). 
 
Although it is true that the State could not directly compel the beneficiary or any other representative 
payee to pay Social Security benefits over to the State, that fact does not render the appointment of a self-
reimbursing representative payee at odds with the Commissioner’s mandate to find that a beneficiary’s 
“interest ... would be served” by the appointment. 42 U.S.C. §§ 405(j)(1)(A), 1383(a)(2)(A)(ii)(I).12 
Respondents’ *390 premise that promoting the “best interests” of a beneficiary requires maximizing 
resources from left-over benefit income ignores the settled principle of administrative law that an open-
ended and potentially vague term is highly susceptible to administrative interpretation subject to judicial 
deference. See Chevron, 467 U.S., at 842–843, 104 S.Ct. 2778. Under her statutory authority, the 
Commissioner has read the “interest” of the beneficiary in light of the basic objectives of the Act: to 
provide a “minimum level of income” to children who would not “have sufficient income and resources 
to maintain a standard of living at the established Federal minimum income level,” 20 CFR § 
416.110(SSI); see also Sullivan v. Zebley, 493 U.S. 521, 524, 110 S.Ct. 885, 107 L.Ed.2d 967 (1990), and 
to provide workers and their families the “income required for ordinary and necessary living expenses,” 
§ 404.508(a) (OASDI); see also Califano v. Jobst, 434 U.S. 47, 50, 98 S.Ct. 95, 54 L.Ed.2d 228 (1977). 
The Commissioner, that is, has decided that a representative payee serves the beneficiary’s interest by 
seeing that basic needs are met, not by maximizing a trust fund attributable to fortuitously overlapping 
state and federal grants. 
 
This judgment is not only obviously within the bounds of the reasonable, but one confirmed by the 
demonstrably antithetical character of respondents’ position to the best interest of many foster care 
children. SSI beneficiaries would be most obviously subject to threat, since eligibility for benefits of these 
child recipients is lost if their assets creep above a certain minimal level, currently $2,000. See 42 U.S.C. 
§§ 1382(a)(1)(B), (3)(B); 20 CFR § 416.1205(c). Many foster children would lose SSI benefits altogether 
if respondents prevailed. See Brief for Children’s Defense Fund et al. as Amici Curiae 20; Brief for 
Counties of the State of California et al. as Amici Curiae 16–18. But foster children beneficiaries under 

                                                            
12  Respondents also go beyond the § 407(a) issue to argue that the department violates § 405(j) itself, by, for example, failing to exercise 
discretion in how it uses benefits, periodically “sweeping” beneficiaries’ accounts to pay for past care, and “double dipping” by using 
benefits to reimburse the State for costs previously recouped from other sources. These allegations, and respondents’ § 405(j) stand-alone 
arguments more generally, are far afield of the question on which we granted certiorari. Moreover, constitutional claims aside, respondents’ 
complaint and the class-action certification related only to § 407(a). Accordingly, we decline to reach respondents’ § 405(j) arguments 
here, except insofar as they relate to the proper interpretation of § 407(a). Respondents are free to press their stand-alone § 405(j) 
arguments before the Commissioner, who bears responsibility for overseeing representative payees, or elsewhere as appropriate. 



 

9 

 

both SSI and OASDI would suffer from a broader disadvantage. Respondents’ argument forgets the *391 
fact that public institutions like the department are last in the line of eligibility for appointment as 
representative payees; the Commissioner appoints them only when no one else will do. See 20 CFR §§ 
404.2021(b), 416.621(b). If respondents had their way, however, public offices like the department might 
well not be there to serve as payees even as the last resort, for there is reason to believe that if state agencies 
could not use Social Security benefits to reimburse the State in funding current costs of foster care, many 
States would be discouraged from accepting appointment as representative payees by the administrative 
costs of acting in that capacity. See Brief for Children’s Defense Fund, supra, at 21; Brief for State of 
Florida et al. as Amici Curiae 7.13 And without such agencies to identify children eligible for federal 
benefits and to help them qualify, see Brief for Children’s Defense Fund, supra, at 20–24; Brief for State 
of Florida, supra, at 3–5; Brief for United States as Amicus Curiae 17, many eligible children would either 
obtain no Social Security benefits or need some very good luck to get them. With a smaller total pool of 
money for their potential use, the chances of having funds for genuine needs beyond immediate support 
would obviously shrink, to the children’s loss. Respondents’ position, in sum, would tend to produce 
worse representative payees in these cases, with less money to spend. 
 

*392 III 
 
The department’s reimbursement from respondents’ Social Security benefits does not violate § 407(a). 
The judgment of the Supreme Court of Washington is reversed, and the case is remanded for further 
proceedings not inconsistent with this opinion. 
  
It is so ordered. 

                                                            
13  The Act does allow a state representative payee to use the lesser of 10 percent of monthly benefits or $25 per month to offset 
administrative expenses. See 42 U.S.C. §§ 405(j)(4)(A)(i), 1383(a)(2)(D)(i). Nevertheless, at least with respect to SSI, many States spend 
considerably more to identify eligible foster children and assist them in obtaining benefits. According to the department, for example, the 
process of screening potential SSI applicants among foster children and applying for benefits on their behalf involves 27 staff members and 
costs $1.9 million annually. See Application to Recall and Stay the Mandate of the Supreme Court of Washington Pending Certiorari, No. 
01A557, pp. 18–19. For this reason, the department has said that it would not seek to become the representative payee for SSI beneficiaries 
absent an ability to use benefits to recoup some costs. See ibid. 
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