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Common Reasons Why SSA 
Determines a 1917(d)(4)(A) or (C) Trust 

is not Excepted and Applicable 
Resolutions
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 List the common reasons SSA determines the trust is 
not excepted and provide applicable POMS citations 
that contains the policy requirement on the subject; 
and 

 Q&A Session (if time permits)
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 This presentation discusses general SSI trust 
policy and procedures.

 Specific case involving an SSI claim or post-
eligibility event require initial evaluation by the 
servicing field office technician and subsequent 
evaluation by the regional trust review team and 
when applicable, by the Office of the General 
Counsel.
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 1. Early Termination Provision

 2. Spendthrift Clause

 3. Revocability of Trusts

 4. Sole Benefit Rule
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 5. State Medicaid Reimbursement Requirement

 6. Prohibited Expenses and Payments

 7. Pooled Trusts Management Provisions

 8. Null and Void Clauses in Trust Documents
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 Allows a trust to terminate before death
 All the following must be met:
oThe State(s) would receive all amount 

remaining; and
oNo individual/entity may benefit; and
oGives the power to an individual/entity other 

than the trust beneficiary
 Exception:  Allows solely for transfer to a 

secondary special needs or pooled trust
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Example:

Termination. The trust will terminate when the Court 
determines Beneficiary to be no longer incapacitated 
or on the death of Beneficiary.  On termination, Co-
Trustees will pay all of the remaining trust estate of 
the Trust to Beneficiary, free of any further trust or, if 
Beneficiary is then deceased, to the personal 
representative of Beneficiary’s estate.
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 Prohibits involuntary and voluntary transfers
 Creditors must wait to claim debt satisfaction 
 Beneficiary cannot sell right to periodic 

payments to a third party
 Valid clause would make the value of the 

beneficiary’s rights to payments not countable
 SSA does not require trusts to include the 

clause
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 Power to reclaim or take back deposited assets
 Resource to individual who can revoke trust 
 Not a resource to beneficiary if third party 

grantor
 General principle:  If grantor is also sole 

beneficiary, trust is revocable
 No unilateral revocability if the trust names a 

residual beneficiary
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 Grantor names heirs or similar individuals, 
assume residual beneficiaries; irrevocable

 For minor beneficiary or incompetent adult, 
assume “the estate of the beneficiary” is 
acceptable

 State law considered to determine residual 
beneficiary 

 State Medicaid agency is a residual beneficiary 
(in some States)
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Example:

C. Termination of Trust.  

This trust will terminate when the Beneficiary reaches the age of 25 years 
and is no longer an incapacitated person (as defined in Texas Property 
Code Section 142.007).  Upon the termination of this trust, the Trustee 
shall distribute the remaining trust assets to the Beneficiary.  If the 
Beneficiary dies before receiving all of the trust assets, then upon the 
Beneficiary’s death, the trust shall terminate and the Trustee shall 
distribute the remaining trust assets to the personal representative of the 
Beneficiary’s estate to be administered as a part of the general probate 
estate.
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 For the sole benefit - Trust benefits no one but 
the individual

 For the benefit – Trustee makes payments to 
another person or entity such that the individual 
derives some benefit 
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Sole benefit disbursements:
 Payments to a third party that result in the receipt of 

goods or services by the trust beneficiary 
 Payment of third-party travel expenses to 

accompany the trust beneficiary and provide 
services or assistance that is necessary due to the 
trust beneficiary’s medical condition, disability, or 
age

 Payment of third-party travel expenses to visit a 
trust beneficiary
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Special Needs Trust:
 Specific language that upon death, the States(s) 

will receive all amount remaining, up to an amount 
equal to the total amount of medical assistance 
paid

 State(s) must be listed as first payee and have 
priority over payment of other debts, except 
allowable administrative expenses

 Payback for any State(s) and not limited to any 
particular State(s) or period of time
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Pooled Trust:
 Specific language that provides to the extent that 

amount remaining in the account upon death are 
not retained, the trust will pay to the States(s) an 
amount equal to the total amount of medical 
assistance paid

 State(s) must be listed as first payee and have 
priority over payment of other debts, except 
allowable administrative expenses

 Payback for any State(s) and not limited to any 
particular State(s) or period of time
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Allowable Expenses:
 Taxes due from the trust to the State(s) or 

Federal government because of the death of 
the beneficiary; and

 Reasonable fees for administration of the trust 
estate, such as accounting of the trust to a 
court, completion and filing of documents, or 
other required actions associated with 
termination and wrapping up of the trust.
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Example:

Any assets remaining in the Trust upon the death of the 
Beneficiary shall first be used to reimburse the “State” or 
an agency acting on its behalf, currently the Department 
of Human Services, for medical assistance paid on behalf 
of the Beneficiary during the administration of this Trust to 
the extent required by applicable law.  It is the intention of 
the Grantor to create a vested remainder in the “State”.  
Assets remaining in the Trust after such reimbursement 
shall be distributed as set forth below.
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 Taxes due from the beneficiary’s estate other 
than those arising from inclusion of the trust in 
the estate; 

 Inheritance taxes due for residual beneficiaries;
 Payment of debts owed to third parties;
 Funeral expenses; and 
 Payments to residual beneficiaries.
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 Must be managed by a non-profit association 
 Each beneficiary must have a separate account
 Non-profit managers may employ the services 

of a for-profit entity to manage financial 
activities

 Non-profit association must maintain ultimate 
managerial control  

 For-profit entity must always be subordinate
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 Also know as a “savings” clause 
 Clause operates to cure trust defects and preserve 

remaining provisions
 Clause prevents the trust from being determined 

invalid by removing offending sections
 For SSI purposes, the clause does not cure an 

otherwise defective trust  
 SSA considers all trust provisions to make resource 

determination 
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Example:

The field office receives a special needs trust document to assess. 
During their review of the trust, the field office discovers that the 
Medicaid payback provision does not provide for payment to any 
State except for the State in which the individual currently lives. The 
field office notes the trust includes a null and void clause and the 
trustee assures the field office staff that the author of the trust, the 
family attorney, said that would be sufficient to have it approved. The 
field office notifies the trustee that, due to the incomplete Medicaid 
payback provision, the trust is not excludable, as written.
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Common Reasons Why SSA Determines a 1917(d)(4)(A) or (C) 
Trust is not Excepted and Applicable Resolutions
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Thank you!
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