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Supported Decision-
Making - with a Focus 
on British Columbia’s 
“Personal Support 
Networks” 

Rebecca Pauls and Stephen Dale

So Just Imagine 

• Imagine that you have a client 
with a 17-year-old daughter 
named Kathy.

• Kathy has a disability and is going 
to need assistance for the rest of 
her life.

• You determine that a special 
needs trust will be essential to 
provide for her needs.

• It is the parents wish that Kathy 
be as independent as she can.
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So Just Imagine 

• The special needs trust has 
the typical language which 
gives the trustee “sole and 
absolute discretion” and 
Kathy has none.

• Soooo – does that mean 
that what is best for her is 
that she have no say 
whatsoever in what the 
trust is to be used for?
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Core Values

Family Leadership

Safety and Security through 
Relationships

Self Sufficiency

Contribution Equals Citizenship
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PLAN believes that honouring the 
choices of people with disabilities is 
critical to living a good life.

This means recognizing their tastes, 
preferences, and values; 

it also means acknowledging each 
person’s ability to discriminate, to 
select, and to make decisions.

Unfortunately, not everyone is aware, understands, 
or accepts the capability of some people with 
disabilities.

There is often an assumption that they don’t have 
opinions or cannot make decisions.

This can lead to ignoring their wishes and eventually 
someone else making all decisions, big and small, on 
their behalf.

Most guardianship orders remove all of a person’s 
financial and personal decision-making power.

The adult can no longer assist with the decision 
making process in a legal capacity. In the eyes of 
the law, they are no longer a capable person.

Guardianship doesn’t allow for joint or supported 
decision-making. 

It’s an all or nothing proposition.
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We want the people involved with our loved 
ones to see what we see: A person capable of 
making decisions.

We want the people in their lives to be 
patient, to be willing to listen and to watch, 
and if necessary to be willing to learn our 
relative’s unique and perhaps non-verbal 
communication style.

We believe in nurturing the decision-making ability of people 
with disabilities rather than giving someone else the power to 
make decisions on their behalf.

Decision-making abilities can be nurtured by:
• respecting their inherent decision-making ability
• enabling their own, authentic decision-making voice
• presenting them with genuine choices
• helping them to sort out and understand the options
• supporting them in making the actual decision.

This type of supported 
decision-making is 
formally recognized in 
British Columbia with 
Representation 
Agreements.
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The Representation Agreement Act (RA Act) is the result of a law 
reform initiated by citizens and community groups in British Columbia 
in 1993.

The RA Act has been supported by all political parties in BC because it: 
• prevents social isolation
• is sustainable (unlike public guardianship)
• provides accountability and safeguards
• creates equality and maintains human rights. 

Reality Check:

As parents age and many are passing away it 
is more critical than ever that all States 
creative fair, effective and easy to access 
alternatives to Guardianships.

Communities, organizations and support 
providers can also increase their focus on 
building and nurturing supportive 
relationships.

Key Characteristics:

views people as capable even if they cannot manage their own affairs or give 
informed consent. 

Representatives are always listening to the person’s communication (all forms 
of communication are recognized) to enable them to participate in decision 
making. 

Representatives not only preserves an individual’s self-determination, they 
strive to enhance it. 

Representative do not take the place of the person in decision making, they 
act as a bridge to help third parties know and interact with them.

Supported decision making is not just support with decision making. It is a 
process of supporting and celebrating the person’s capability.

The Representation Agreement Act was created to provide an alternative to 
adult guardianship.
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In British Columbia these agreements are made 
privately between the parties, and require no 
involvement of the courts.

The Representation Agreement Act allows an adult 
to appoint substitute or supported decision-
makers provided the adult can meet the capacity 
standards set out in the legislation. 

The Act imposes lower capacity standards than 
appear in other statutes, standards that can be 
met by adults who would not likely meet the 
capacity requirements to create other personal 
planning documents, such as powers of attorney. 

Capacity is not determined by whether or not the vulnerable 
adult can
•enter into a contract,
•manage their health and personal care
•manage legal or financial affairs.
NOTE – Capacity is presumed unless proven otherwise

Capacity is determined by:

•Communicated a desire to have a supported decision-maker
•Demonstrated choice and preference, or can express approval 
or disapproval
•Is aware that making representation agreement will affect 
them

•Has a relationship with the proposed supported decision-
maker that is characterized by trust.

Two important factors in determining capability include:

the existence of a trusting relationship between the 
adult and their Representatives

evidence the adult demonstrates choices and 
preferences, and can express feelings of approval and 
disapproval of others.
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Relationships 

are the foundation 

of sound decision-making

There are three broad areas of decision-making that affect 
your loved one’s life:

1. Health/Medical Decisions
2. Financial Decisions
3. Personal Care Decisions

Personal Networks and Representation Agreements are critical 
to each type of decision making.

Personal Support Networks

19

20

21



8

A focus on strengthening 
relationships:

PLAN networks are small, personal 
networks of people invested in caring 
relationships with one another. The 
interconnections, shared experiences, 
and motivations amongst network 
members are the core of a network 
model of care.

Interdependence: 
This is the valued goal versus independence.

Asset-based: 
People with disabilities and 
Families are empowered and 
engaged through an assumption of 
competence. 

Information is shared with the 
networks knowing that they able to 
advocate and use the information 
to make the best decisions for the 
person that they care about.
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Reciprocity and celebration:
These elements are central to network 
sustainability. Networks spend time 
together throughout the year at Birthday 
Parties, BBQs, and other social events.

They know each other deeply are are 
together through the good times and the 
bad.

Purposeful:
Each network has a 
shared purpose – this 
inspires action and 
participation.

Hospitable: 
The networks each have a 
coordinator or a Connector
who extends invitations, 
welcomes members and their 
contributions, and generates 
activity in a network.
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Focus on contribution by all: 

Being part of a PLAN Network 
makes it easy for friends and 
relationships to pitch in because 
they are “in the know” about 
specific needs and can contribute 
in a way that is convenient or 
meaningful for them.

Bridge to the formal system: 
Access to information and 
expertise assists personal 
networks to provide the best 
support possible. 

Paid professionals often 
depend on the network to 
be advisors and support 
their work.  

An example of this is a 
network who acts as an 
advisory to a Trustee.

Over the 30 years, we have seen members of 
PLAN’s Personal Networks:

•monitor the formal programs and services that 
our relatives receive
• become effective advocates
•serve as executors and trustees and advisors
•act as supportive decision-makers and member 
Representative Agreements
•respond promptly and effectively to crises
•solve problems and handle the unexpected
•carry out the wishes of parents.
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Community Connectors work 4-6 
hours with each family and network.

They help the person to stay socially 
connected, share what is important 
to them, and maintain strong 
relationships.

Twice per year, Personal Networks 
come together for planning 
meetings.

They create a workplan based on 
the person’s goals and priorities and 
follow that plan throughout the 
year.

Recap:

The true indicator of safety and security for 
our loved ones with disabilities is the number 
of caring relationships involved in their lives.

Personal Networks are are effective way of 
building and maintaining these types of 
supportive relationships.

Members of Personal Networks can also act as 
legal Representatives to support decision 
making.

Representatives and Networks are also critical 
for professionals and formal services in order 
to be able to provide relevant, accurate and 
effective support.

Designing a SNT 
with an Advisory 
Committee
The Dale Law Firm, PC
Stephen W. Dale, Esq., LL.M
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The Basic 
Concept of 
an Advisory 
Committee

• Advisory committees have been incorporated 
in special needs trusts since their earliest 
inception.

• The concept is to provide some oversight to the 
trustee about the needs of the beneficiary to 
ensure that the SNT is being administered in 
the beneficiary’s best interest.

Trustee Discretion in a Special Needs Trust 

• If an SSI or Medicaid recipient is 
also a beneficiary of a trust and 
has access to the trust assets 
then SSI and Medicaid law will 
count the trust as a “resource”, 
causing ineligibility.

• If the beneficiary has no power 
to compel the trustee to make a 
distribution SSI and Medicaid 
eligibility in unaffected.

Trustee Discretion in a Special Needs Trust 

• SNTs vest the trustee with “sole 
and absolute discretion” 
preventing the trust from being 
counted as a resource.

• In some cases, denying the 
beneficiary access to the assets 
may be a primary objective.

• In other cases this loss of 
control by the beneficiary may 
be undesirable. 
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An 
Observation

• After focusing on special needs trusts for over 
2 decades, I have seen many advisory 
committees that do not fulfill their function.

• It is not unusual to see special needs trusts 
that have been administered for many years 
without the slightest involvement of the 
advisory committee .

Why Most 
Advisory 

Committee’s 
Fail

• Vague purpose
• Lack of structure and poorly defined duties 
• Lack of familiarity with the needs of the 

beneficiary and lack of relevant information 
to base advisement on.

Making the Purpose of the 
Advisory Committee Clear

• All too often it is not clear to the 
advisory committee members and the 
trustee what exactly is the advisory 
committee’s purpose.

• If the document only specifies that the 
loved one must be kept eligible for 
public benefits then both the trustee 
and the advisory committee are left to 
guess what the grantor’s overall intent 
was and how they would fulfill their 
obligations.
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Defining the Committee 
Structure and Duties

• It is imperative to be clear about 
how the trust committee is 
structured, who is in charge, and 
when and how the committee 
members needs to act?

• It is becoming more and more 
common to require the trustee 
to work with a care manager to 
create an annual distribution 
plan to be reviewed by the Trust 
Advisory Committee as their 
primary function.

Sample 
Language
Composition 
of Trust 
Advisory 
Committee

• The Trust Advisory Committee shall consist of a 
minimum of 3 members, but no more than 5 
members to be determined by the 
chairperson(s) then serving. If any member of 
the Trust Advisory Committee is unwilling or 
unable, for any reason, to act or continue to act 
as a committee member, the chairperson(s) 
then serving may decide whether or not to fill 
the vacancy.  However, there shall be at least 
three (3) members serving at all times.  If there 
are fewer than 3 members serving and the 
chairperson(s) then serving are unable or 
unwilling to appoint a successor committee 
member, the Trustee may appoint the 
successors. 

Sample 
Language
Composition 
of Trust 
Advisory 
Committee

• The initial Chairpersons for the Trust 
Advisory Committee shall be 

• Bill Jones
• Mary Jones

• In the event that either Bill Jones or Mary 
Jones cannot or will not serve, then the 
remaining chairperson shall <serve 
alone/select a successor chairperson/elect 
whether to select a co chair>.

• In the event that neither Bill Jones nor Mary 
Jones is willing to serve, then the remaining 
advisory committee members shall select a 
chairperson by majority vote.
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Sample 
Language
Composition 
of Trust 
Advisory 
Committee

• Duties of the Chairperson(s)
• The Chairperson(s) primary duty is to ensure that 

the duties and the timelines of the Trust Advisory 
Committee are followed, and to make sure that 
there are at all relevant times the proper number of 
members on the committee. 

• Selection of the Remaining Trust Advisory 
Committee Members

• The grantors shall maintain a schedule of successor 
Trust Advisory Committee members to be updated 
from time to time to provide guidance for the Trust 
Advisory Committee for selection of successor Trust 
Advisory Committee members to maintain the 
requisite number of committee members. 

Keeping the Advisory 
Committee Relevant

• Often times the effectiveness of an 
advisory committee  depends on 
how relevant the committee 
members feel their involvement 
effects the beneficiary’s quality of 
life.

• If the committee lacks relevant 
information the committee will 
flounder, members will loose 
interest and the committee will 
cease to function.

Keeping the TAC Relevant
Using Distribution Plans

• Providing all parties, including the 
Trust Advisory Committee, with a 
written plan, commonly referred to as 
a distribution plan, provides a 
tangible tool for all involved parties.  

Kathy’s Annual 
Distribution 
Plan
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Keeping the TAC Relevant
Using Distribution Plans

• They can use this distribution plan to 
review, reflect upon, and to provide 
informed advice that the trustee can 
use to direct future trust activities.

• In most cases, this plan is created 
primarily by the care manager with 
input from the trustee and Advisory 
Committee members. 

Kathy’s Annual 
Distribution 
Plan

Distribution Plans
• We have found that 

performing an annual 
review of a distribution 
plan by the advisory 
committee and trustee 
should be the advisory 
committee’s primary 
function.

Kathy’s Annual 
Distribution 
Plan
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The Power to Hire and Fire 
the Trustee
• Adjustments may be necessary for any number of 

reasons. 
• It could be that the trustee selected when the trust 

was drafted was appropriate, but that trustee is no 
longer the appropriate choice. 

• It could also be that the successor trustee does a 
good job, but a better option comes along that has 
better services at a lower cost.

The Power to Hire and Fire 
the Trustee
• Trust companies and services change wildly about 

minimum account size and services that they perform. 
• There is a proliferation of pooled trusts offering services 

ranging from bare boned fiduciary services to a 
complete array of services. 

• Many states like California have private licensed 
fiduciaries that are becoming a       more competitive 
option. 

Sample 
Language
Successor 
Trustee

• Upon the death of the second grantor to die, 
or in the event that neither grantor is able to 
serve because of incapacity, REALLY BIG 
BANK AND TRUST, or a corporate trustee, 
private professional trustee, or pooled trust 
of the Trust Advisory Committee’s choosing 
shall serve. In addition, the Trust Advisory 
Committee may replace REALLY BIG BANK 
AND TRUST with/without cause with a 
corporate trustee, private professional 
trustee, or pooled trust of the Trust Advisory 
Committee’s choosing that is familiar with 
managing special needs trusts for 
beneficiaries with disabilities similar to Kathy
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