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IN THE WORDS OF JUSTICE POTTER STEWART

• Ethics is knowing the difference between what 
you have a right to do and what is right to do. (PS)

• In the world of special needs law, we are called 
upon to unravel ethical conundrums that the other 
people involved often cannot identify.  
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A PORTION OF OUR TOOLKIT (+experience)

• Rule 1.14 of the ABA Rules of Professional Responsibility  

• Comments to Rule 1.14

• State Bar Ethics Opinions

• State Bar Ethics Hotlines

• NAELA Aspirational Standards

• Professional rules re: conflicts, confidentiality, competence, et al.

CO-REPRESENTATION IN SNT FAMILIES

• Gabriella, a single parent, calls to set up an appointment for an initial consultation. She

would like to create a special needs trust for her son Michael, who has autism. Michael

attends a special needs school and will turn 18 this year. Gabriella tells your assistant

that she would also like Michael to sign a power of attorney that would nominate her as

his attorney-in-fact. Will you agree to see them both?

YOUR MENTAL CHECKLIST

• Whose financial situation is primarily at issue?

• Who is the most vulnerable?

• Who benefits from the representation?

• Whose interests and needs are being addressed/protected?

• Who is the client from other people’s perspective?
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STILL THINKING

• Who came to the meeting?

• Who is paying the bill? Where is the account from?

• Who is signing the documents?

• Whose presence is necessary?

• What is your previous contact with the parties?

• Do any of the clients have existing representation by another lawyer?

THE TROUBLE WITH TRUSTEES

• An Ethics Opinion from the New York State Bar Association 

Committee on Professional Ethics. -NY Eth. Op. 1034

• An attorney inquired as to their duty to a trust 

Beneficiary if they believe their Trustee client would not 

truthfully administer the trust or estate.

NEW YORK STATE OF MIND

• The attorney’s client is one of two siblings, the 

other has a disability.  The client is:

1) Executor, 

2) Beneficiary of one-half the residuary, and 

3) Trustee of a SNT for his disabled sibling, which 

receives the other 1/2 of the residuary 
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WHAT SAYETH THE NEW YORK BAR?

• The opinion reasoned that a NY Civil Practice Rule made it that the 
attorney cannot treat the beneficiary as a client. The existence of a 
fiduciary relationship  between the client and beneficiary does not 
automatically waive attorney-client privilege to disclose to the 
beneficiary. As such the attorney has no ethical duty to the non-
client beneficiary.  If you were the attorney, what would you do?

CAPACITY – DEVILISH BLACK HOLE

• Ginny is a 62-year-old single resident of a nursing home. 
During routine gallbladder surgery three years ago, she 
suffered a stroke. She has been living in a NH, on 
Medicaid, since that time. Her home is now on the market. 
Ginny will receive the entire net proceeds which is 
expected to be $220k. 

ROOTIN’ TOOTIN’ DAYS OF COVID IN NH

• Ginny’s sister, Kathleen, who is her Agent under a valid 
DPOA calls your office. You consult with Kathleen 
about protecting Ginny’s Medicaid. You discuss the 
possibility of creating a d(4)(A) trust. Ginny has no 
guardian, living parent, or grandparent. Kathleen tells 
you that Ginny has capacity to be Establisher. 
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SO FAR, SO GOOD

• You Zoom with Ginny (Can’t go to NH due to COVID).  She 

was expecting your call.  You explain the Medicaid situation, 

the SNT and payback provisions. Ginny tells you that she 

wants her only child, Caroline, to be beneficiary after the 

payback.  She answers all your questions. You are satisfied 

that Ginny understands the situation.  Ginny retains you to 

create the SNT and asks that you continue to work with 

Kathleen.

GOT A BUYER!

• Kathleen calls 6 months later because the house is 
under contract.  You prepare the SNT and a signing 
conference is scheduled at the NH.  At the last 
minute, you are ill and can’t go, but your firm’s 
associate attorney, Lola, agrees to handle the 
signing.

COVID SIGNING PROTOCOL - UGH

• Lola looks in the window, on the phone with Ginny.  Lola has 

brought 2 witnesses.  Kathleen hands the trust to Ginny to sign, 

and Lola asks Ginny to confirm she understands what she is 

signing. She says yes, but wouldn’t it be nicer if she gave the 

money to charity?  She wants to preserve her Medicaid, but 

charities need money, don’t they?  Kathleen gets very impatient 

and tells Ginny to sign the trust, which she eventually does. Lola is 

freaked out, not sure about Ginny’s capacity.  What now?
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