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I. Overview. 

 Writing about ethics is akin to composing a recipe for meatloaf (or veggie loaf). There are 

only so many ingredients and adding a tablespoon of this or a brand of that simply create variations 

on a theme. You top yours with tomato sauce, I don’t…you use bread, I use breadcrumbs.  Each 

lawyer’s ethics are a product of experience, personality, knowledge of the Rules of Professional 

Conduct and consulting other lawyers whose experience or study may be of some assistance. There 

is nothing easy about recognizing ethical considerations and applying them to your practice, 

especially when you are a beginning lawyer, and the proposed client is applying pressure for you 

to represent everyone except the kitchen sink. (,) And when financial pressures are knocking at 

your door. 

 Variations on themes in the same practice area are a reality for those who regularly engage 

in special needs counseling. Different facts can define the identification of the client(s). I have 

never attended an ethics presentation where the attendees aren’t challenged to ponder the question 

about “who the client is” when the lawyer has been retained to counsel and/or draft a special needs 

trust.  Often, a line of people streams into the conference room with agendas and expectations.  

During that initial meeting, the lawyer is trying to sort through who is who, who seems to be the 

white sheep, the black sheep, or just a hanger on. Is the proposed beneficiary of the trust present? 

If not, and a first party trust will be drafted, who should be the remainder beneficiaries of an 

impaired client who has no Will? Who gets to decide? Will an intestacy clause be valid in your 

state? When the parents are divorced, can you represent both? At what point do you sift through 

the people and clarify who is who? 
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 In the United States, law students are not only required to take the Bar exam but also take 

a separate exam on the rules of professionalism and ethics. A frustration is that the rules don’t 

always fit the circumstances, especially in the elder law and special needs arena, so common sense 

analysis is the primary standard we can use.  Ethical dilemmas are easier to spot and avoid or 

rectify after long years of experience. Some attorneys have decided that as a rule, they will 

represent only one party, often when they have been burned in a prior case.  Proposed clients can 

be the Trustee, the estate planning client with a special needs beneficiary, the proposed beneficiary, 

the PI attorney, a parent, etc. If your first conference includes multiple these parties, all should be 

informed that a decision about representation will be made after the meeting when everyone has 

been educated about the moving parts and their ramifications. 

 Does SNT planning really create different conundrums than other areas of the law? Parties 

to family law matters who lack capacity navigate emotionally charged paths with both adults and 

minor children being caught in untenable situations. Guardianship law is difficult because the 

lawyer representing the alleged incapacitated person steps into a situation never having known the 

alleged incapacitated person, his or her wishes, his or her belief systems, family relationships and 

the individual’s entire life before the file landed on their desk. Guardianship can be the result of a 

failure on the part of the client to plan for the possibility of incapacity and makes the lawyers’ job 

much harder and to some extent, a guessing game.  

The ABA’s Rules of Professional Conduct address the recommended behavior of an 

attorney who represents a client with diminished capacity:  

 ABA Rule 1.14 Client with Diminished Capacity 

(a) When a client's capacity to make adequately considered decisions in connection with a 

representation is diminished, whether because of minority, mental impairment or for some 
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other reason, the lawyer shall, as far as reasonably possible, maintain a normal client-

lawyer relationship with the client. 

(b) When the lawyer reasonably believes that the client has diminished capacity, is at risk 

of substantial physical, financial or other harm unless action is taken and cannot adequately 

act in the client's own interest, the lawyer may take reasonably necessary protective action, 

including consulting with individuals or entities that have the ability to take action to 

protect the client and, in appropriate cases, seeking the appointment of a guardian ad 

litem, conservator or guardian.  (Emphasis added)  

 While good in principle, this approach is fraught with potential liability.1  Family members 

emerge from the woodwork to allege overreaching by the lawyers involved. We do the best we 

can to implement a plan that best serves the client, which often means adding the cost of an ad 

litem or elisor who represents the interests of the currently incapacitated person and bringing the 

matter before a court. It is hard to argue “gut instinct” when there is no case law or statute on point, 

but common law arguments can be helpful.   

 A trickier scenario occurs when an individual lacks capacity for a period, then regains 

capacity.  What was done in the interim? On what information or authority were steps taken on 

behalf of the temporarily incapacitated person? Was there a guardian appointed? Is the lawyer 

prepared to defend the legal decisions that he or she made while the beneficiary’s health was 

compromised? Were the family member guardians in a different family situation than they first 

portrayed – resulting in the lawyer for the guardian advising the clients to take steps which the 

clients know are against the wishes of the Ward?  

 
1 In re Clark, 202 N.C. App. 151 (N.C. App. 2010).  
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Can lawyers who dismiss the Rules of Professional Conflict as being bad for business be taught to 

act ethically? It takes effort to focus on identifying and preparing for ethical issues. Some lawyers 

will put cursory procedures into an office manual to satisfy their malpractice carriers and to avoid 

obvious conflicts, and not because they choose to adhere to a set of ethical guidelines which have 

been developed by people without practical experience. The NAELA aspirational standards 

provide a useful addition to our resources2, written by those who appreciate the trenches.  

Does the high cost of a legal education result in lawyers compromising their ethics, taking 

on matters where they lack sufficient competence to deal with the client’s problem, or in spite of 

potential conflicts of interest (in a minor or major way), in order to get clients in the door and get 

the bills paid?  What role do clients now play in a legal profession where the emphasis on business 

success feels as important as playing the not-always profitable role of counselors, advising whether 

to take legal steps or walk-away from what may already be a personally or professionally painful 

situation? When a new client walks in your door with a special needs situation there is always 

something that could be done; and that work will bring in a fee which helps sustain the business.  

It is also true that some work does not need to be done, but it could be justified.  We are charged 

with understanding and implementing the least restrictive and most productive solution, giving 

potential options and outcomes to the clients, and allowing them to choose. We struggle with 

operating costs and sometimes with the marketing of add-on services. We hear about other 

practitioners who charge significantly higher fees than we might charge. Is a lawyer able/willing 

to be paid by receiving chickens or a vegetable crop from economically drained clients? Each of 

us is free to make these choices. Many attorneys give away vast numbers of hours and hard-learned 

 
2 NAELA Aspirational Standards, 2nd Edition, 2017. 
https://www.naela.org/Web/Members_Tab/Aspirational_Standards/Aspirational_Standards_Member_Page.aspx 
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lessons to represent those who otherwise do not have access to legal services.  The key ethical 

point is to remain aware of how our ethical selves are behaving on a day-to-day basis.   

 This analysis is not limited to the United States. In a 2013 University of Sydney law review 

article, Professor Joanne Bagust cites interviews with practicing attorneys and provides insights 

into the ethical struggles faced by solicitors who practice in large, competitive law practices: 

The days of a lawyer being like your local GP — a stern, separate, independent person that 
you went to with your problem, and they talked to you about the law, and you went away 
and solved it, just don’t happen anymore. Lawyers are now bit parts of project teams where 
you have a goal to achieve. And that means that you have an imperative which is the client’s 
commercial aim and that is not always consistent with your ethical obligations in relation 
to conflict, and in relation to professional courtesy. All sorts of ethics are compromised 
because of this sense that a lawyer is part of a client’s team rather than an independent legal 
provider.3 
   
The International Association of Legal Ethics is comprised of legal ethics scholars and 

practitioners from around the globe and meets biannually to discuss how to deepen the 

collective understanding of the ethical practice of law and how lawyers can strengthen 

professional values, equal justice, and the rule of law in a period of significant instability 

and increasing inequality4. It is fascinating to consider how lawyers and scholars around 

the world can create a Code of Ethics which fits different cultures, ethnicities, religions, 

and all manner of belief systems.  Ethics is not a law school imperative of students in the 

United States, it is a human trait that spans the globe.                                          

 We are now ready to move ahead with the discussion of ethics.  I grew up working in my 

dad’s law office (for twenty-five cents an hour) and the subject of professional conflicts and ethics 

 
3 Bagust, Joanne, The Legal Profession and the Business of Law, 35 (No.1) SYDNEY LAW REVIEW 27 
4 www.iaole.org 
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were introduced to me at an early age.  This paper will harken back to the early days of law and 

ethics, and then move forward to the difficulties that we face daily.  

II. From Whence Came Law and Ethics? 

 Before the American Bar Association (“ABA”) adopted its first code of legal ethics in 

1908, a lawyer’s conduct was generally regulated by common law precedent, innate perceptions 

of professional conduct, relevant areas of law (e.g. fiduciary obligations under the laws of agency), 

and, in some cases, statutory rules.5  In 1887, Alabama became the first state to adopt a code of 

ethics.6  The Alabama Code of Legal Ethics was largely a codification of works written by two 

men—David Hoffman and George Sharswood—who would later influence the drafting of the 

ABA’s first ethical code.7  

 In the late nineteenth and early twentieth century, in the midst of the Progressive era, 

criticism towards the conduct of lawyers escalated.8  In 1905, President Theodore Roosevelt 

described many lawyers as “hired cunning” who help the wealthy “escape or evade” the law.9  In 

the same speech, Roosevelt stated that the behavior of lawyers was a “menace to our community” 

and called on the profession to “develop a spirit which actively frowns on and discountenances 

him.”10   

 Many blamed this “cunning” behavior on the growing commercialism of the law and the 

growing demand for corporate lawyers.11  At this time, there was also criticism coming from within 

 
5 GEOFFREY C. HAZARD ET AL., THE LAW AND ETHICS OF LAWYERING 14 (5th ed. 2010); Louis Parley, A Brief 
History of Legal Ethics, 33 FAM. L.Q. 637, 637 (1999-2000). 

6 Parley, Id., at 637.1 
7 HAZARD, supra note (3), at 14. 
8 Susan Carle, Lawyer’s Duty to Do Justice: A New Look at the History of the 1908 Canon, 24 LAW & SOC. INQUIRY 
1, *7 (Winter 1999). 
9 James M. Altman, Considering the A.B.A.’s 1908 Canons of Ethics, 71 FORDHAM L. REV. 2395, 2404 (2003), 
citing Roosevelt’s speech, The Harvard Spirit, which was presented at the Harvard Commencement Exercises in 
Memorial Hall on June 28, 1905, and was printed in XIV Harvard Graduates’ Magazine.  
10 Altman, supra note 7 at 2404. 
11 Carle, supra note 6, at *6; Altman, supra note 7, at 2405. 
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the profession. In a speech to the Harvard Ethical Society, Louis Brandeis said “able lawyers have, 

to a large extent, allowed themselves to become adjuncts of great corporations and have neglected 

the obligation to use their powers for the protection of the people.”12  During the drafting of the 

first ABA ethics code, the committee commented on this trend: 

“[T]the trend of many is away from the ideals of the past and the tendency more 

and more to reduce our high calling to the level of a trade. . . Once ostracism by 

professional brethren was sufficient to keep from serious error the practitioner with 

no fixed ideals of ethical conduct; but now the … barratrously inclined, the 

ambulance chaser, the member of the Bar with a system of runners, pursue their 

nefarious methods with no check save the rope of sand of moral suasion.”13 

 In 1905, this type of rhetoric coupled with a calling from the Bar’s own members to 

enhance the profession’s reputation and restore prestige led the president of the ABA to appoint a 

five person committee to consider drafting a code of ethics.14  The five-person committee 

concluded that a code should be drafted, and the ABA expanded the committee to 14 members (all 

Anglo-Saxon, Protestant men reflecting that day and age, but which limited the perspective used 

to formulate the Code), and included among its members a United States Supreme Court Justice, 

former presidents of the ABA, and the author of the Alabama Code of Legal Ethics.15   

 The secretary of the committee collected the legal ethics codes that had been adopted by 

eleven states and the writings from nineteenth century writers such as Hoffman’s “Fifty 

Resolutions for Professional Deportment” and Sharswood’s treatise “Legal Ethics,” and circulated 

 
12 Louis D. Brandeis, The Opportunity in the Law, 3 COMMW. LL. REV. 22 (1905-1906). 
13 Carle, supra note 6 at *8, citing the 1906 Committee on Code of Professional Ethics.   
14 Carle, supra note 6 at *8. 
15 Carle, supra note 6 at *16. 
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these among the committee members.16  Hoffman and Sharswood’s works were largely influenced 

by religion, morality, and proper etiquette.17  Their writings on competency, the commingling of 

attorney and client funds, and confidentiality, among others, remain key areas of today’s ethical 

rules.18  

 To date, the ABA has issued three model codes—the Canons of Professional Ethics in 

1908; the Model Code of Professional Responsibility in 1969, and the Model Rules of Professional 

Conduct in 1983.19  At the time of adoption, there were thirty-two cannons, but the number 

expanded to forty-seven by the end of the 1930s.20  In response to criticism of the Canons’ overly 

broad language and lack of specificity, in 1965, the then-ABA President, Lewis Powell, created a 

committee to examine the Canons and to suggest revisions.21  The committee proposed the Model 

Code of Professional Responsibility, which was adopted by the ABA in 1969.22  This Model Code 

was composed of nine detailed sections, with basic statements of principles, followed by 

mandatory “Disciplinary Rules” and aspirational “Ethical Considerations.”23   

 After the adoption of the Model Code, there was criticism that many of its assumptions 

were outdated, that it lacked clarity, and that it gave minimal guidance to non-trial attorneys on 

issues such as counseling, transactional drafting, and pre-trial matters.24  In 1977—less than a 

decade after the adoption of the Model Code—the president of the ABA created a commission to 

recommend revisions to the Code.  Unlike the previous commission, this commission held public 

 
16 Altman, supra note 7, at 2400; Carle, supra note 4 (6?), at *9. 
17 Carle, supra note 6, at *10. 
18 Michael Ariens, Lost and Found: David Hoffman and the History of American Legal Ethics. 67 ARK L. REV. 571.  
19 This does not include the two times in 2002 and 2003, where the ABA made revisions without publishing a new 
code. 
20 HAZARD, supra note (3), at 14.  
21 HAZARD, supra note (3), at 14.  
22 HAZARD, supra note (3), at 14.  
23 Parley, supra note (3), at 639.  
24 Id.: HAZARD, supra note (3), at 15  
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hearings and circulated drafts to both the Bar and the public for comment.25  In 1983, the ABA 

adopted the final draft titled The Model Rules of Professional Conduct, which was formatted 

similarly to the Restatements, with general rules followed by explanatory comments.26  Almost 

two decades later, the ABA created a committee referred to as “Ethics 2000 Commission” to 

review and make revisions to the Model Rules.27  As of the end of 2009, 49 states and the District 

of Columbia have adopted some version of the Model Rules. 28  

III. Narrowing the Conversation to Special Needs Trust Planning. Special needs attorneys face 

unique ethical issues due in part because of the diverse capabilities of our clients, the role of the 

family, the lack of meaningful resources for some clients and how long it has been since the 

disability was diagnosed.  In other fields, identifying the client is not a difficult issue—a criminal 

law attorney represents a defendant; a tax attorney represents a taxpayer. The defense and tax 

attorney understand that they owe a duty of loyalty, confidentiality, and diligence solely to these 

individuals. For a special needs attorney, identifying the client is not always so clear. There may 

be multiple parties involved; your client may be a fiduciary; or the individual with the disability 

may live in another jurisdiction. Using the ABA Model Rules of Professional Conduct (“Model 

Rules”), the NAELA Aspirational Standards,29 hypotheticals and case law, we explore the ethical 

 
25 HAZARD, supra note (3), at 15.  
26 HAZARD, supra note (3), at 15.  
27 HAZARD, supra note (3), at 16-17 
28 HAZARD, supra note (3), at 16.  
 
29 Not only does NAELA advocate for the needs of the elderly, NAELA’s purpose is to enhance the lives 
of people with special needs with legal advocacy, guidance, and services. See NAELA’s Mission 
Statement. 
http://www.naela.org/About/Media/Mission_Statement/Public/About_NAELA/Media/Mission_Statement
.aspx?hkey=1ffb131f-ae52-4d10-9d2d-9d2788370f17. The authors of the Aspirational Standards did not 
intend for them to define a standard of care or create a presumption of a legal duty. Rather, these 
standards are merely aspirational and are meant to provide guidance to attorneys in this field to enhance 
the quality of their practice. See Preamble, ASPIRATIONAL STANDARDS FOR THE PRACTICE OF ELDER 
LAW WITH COMMENTARIES (2005) (hereinafter “NAELA Aspirational Standards”).  
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considerations of identifying clients, the possible consequences of involving multiple parties in a 

representation, and how identifying the client shapes the discussion for other ethical considerations 

such as competency, conflicts of interest, capacity, and confidentiality.  

III. Hypotheticals 

Hypothetical:  Gabriella calls your office to set up an appointment for an initial 

consultation. She would like to create a special needs trust for her son Michael, 

who is autistic. Michael attends a special needs school and will turn 18 this year. 

Gabriella tells your assistant that she would also like Michael to sign a power of 

attorney that would nominate her as his attorney-in-fact.  

 Before or during an initial consultation, attorneys should first identify the client. The 

NAELA Aspirational Standard A.1 advises attorneys to gather information and take all steps 

necessary to identify the client at the earliest stage possible and to immediately communicate that 

information to all parties.30  Based on the hypothetical alone, the identity of the client is not entirely 

clear. However, by asking the right questions and balancing the interests of the parties, the identity 

of the client may become more apparent. For the hypothetical, the following questions should be 

considered: 

• Who called for the appointment? 

• Whose financial situation is primarily at issue? 

• Who is the most vulnerable? 

• Who benefits from the representation? 

• Whose interests and needs are being addressed/protected? 

• Who is the client from other people’s perspective?  

 
30 NAELA Aspirational Standard A.1. 
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• Who came to the meeting? 

• Who is paying the bill? Where is the account from?  

• Who is signing the documents?31 

• Whose presence is necessary? 

• What is your previous contact with the parties? 

• Do any of the clients have existing representation by another lawyer? 

 Except for the question of who is executing any documents, none of these questions is 

necessarily determinative of the client’s identity. Here, the client’s identity might depend on what 

type of trust is created (e.g. a first or third party trust), the source of the trust funds (e.g. an 

inheritance, settlement or personal wages), who is paying the attorney’s fees, whether Michael 

goes to the meeting, who Gabriella believes is the client, and your past relationship with Gabriella 

(e.g. a new or returning client).  If Gabriella solely wants to create a third-party trust for Michael, 

Michael’s involvement may not be necessary—he will not be signing the documents, and the trust 

will be funded by third party monies. However, if the representation involves executing a Power 

of Attorney, Michael’s involvement will be necessary. 

 True or False: Lawyers are not doctors and cannot make accurate decisions about client 

capacity.  If you answered true, you should research  client capacity (a functional judgment made 

by the attorney), and a great place to start is with the newest edition of Assessment of Older Adults 

with Diminished Capacities32, because we are called upon every day to make judgments about the 

capacity of those we meet in our work.  “The lawyer’s assessment of capacity is a legal assessment.  

 
31 This question may be the most determinative. See San Diego Op. 1990-3 (1990) (The person who needs 
to sign the document should be identified as the client). 
32 Assessment of Older Adults with Diminished Capacities, (2d Edition 2021), American Bar Association and 
American Psychological Association. 
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It involves: (1) an initial assessment component, and, if necessary (2) use of a clinical consultation 

or a formal evaluation by a clinician; and (3) a final legal analysis about capacity by the lawyer.33  

(emphasis added).  This very helpful paperback book includes a client capacity worksheet among 

many other valuable tips, and is available from the ABA.    

 If Michael is identified as the client and he has the requisite capacity to enter an attorney-

client relationship, Gabriella may insist on attending the meetings, pay the attorney’s fees, or ask 

you to review her own estate-planning documents.  Given the nature of special needs planning, 

NAELA recommends that attorneys treat “family members who are not clients as unrepresented 

persons but accord them involvement in the client’s representation so long as it is consistent with 

the client’s wishes and values, and the client consents to the involvement.”34  To determine if the 

family member’s involvement is consistent with the client’s wishes, the attorney should consult 

with the client individually as early on as possible.35  Here, talking to Michael individually may 

help you to assess his desires and needs independent of any influence and pressure from his mother. 

IV.   Concurrent Representation 

 What if Gabriella requests that a third party SNT (that she would establish) and Power of 

Attorney (that you have recommended Michael consider) be drafted? Should you choose to 

represent only one party, or represent Michael and Gabriella concurrently?  

 Some offices just say no and insist on separate representation. As a general rule, the Model 

Rules state that a lawyer must not represent a client if the representation involves a concurrent 

conflict of interest.36  A concurrent conflict of interest exists when either the representation of one 

 
33 Id.  
34 NAELA Aspirational Standard B.3. 
35 NAELA Aspirational Standard A.1 Comment. 
36 Model Rule 1.7(a) 
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client is directly adverse to another client or there is a significant risk that one client’s 

representation will be materially limited by the lawyer’s responsibilities to another client, a former 

client, a third person or by a personal interest of the lawyer.37  Here, in a situation where Gabriella 

and Michael are represented either jointly or separate yet concurrently, there is a potential conflict 

of interest since Gabriella would like to assume a fiduciary position—as attorney-in-fact or 

possibly as trustee of an SNT.  Michael could challenge her conduct as a fiduciary, which would 

then create a directly adverse conflict of interest. The difficulty comes when the hard work you 

have done to build a relationship of trust with Gabriella is damaged because she now trusts you 

and wants you to be their sole point of contact. 

 The Model Rules provide an exception to this general rule against concurrent 

representation when there is a conflict of interest. A lawyer may represent a client if (1) the lawyer 

reasonably believes that he or she will be able to provide competent and diligent representation to 

each affected client, (2) the representation is not prohibited by law, (3) the representation does not 

involve a claim by one client against another client in the same litigation or proceeding before a 

tribunal, and (4) each client provides written consent.38   Depending on the lawyer’s judgment and 

experience, they may feel comfortable in representing Michael and Gabriella either jointly or 

separately.   

 Gabriella may ask for a joint representation because the cost of a joint representation may 

be less expensive, and such representation will give Gabriella a greater understanding of Michael’s 

legal needs. The NAELA Aspirational Standards B.1 states that when “representing multiple 

family members we should ensure that the family members understand who the clients are and 

whether the representation is Joint or Shared.”  If the client requests joint representation, an 

 
37 Id. @ 4. 
38 Model Rule 1.7(b). 



 15 

attorney should review the advantages and disadvantages of joint representation, and obtain the 

consent of the parties before undertaking joint representation.39   When reviewing the advantages 

and disadvantages of joint representation, NAELA recommends that the attorney review the 

foreseeable conflicts of interests and risks of such representation in a manner that will be best 

understood by each person to be represented.40  Here, Gabriella and Michael should have a clear 

understanding that the attorney will keep no secrets from the other, and that all information will 

be deemed available to all joint clients.41  

 A joint representation may not be appropriate for Michael and Gabriella. Joint 

representation is typically ideal when clients share a common goal. Here, Michael and Gabriella’s 

interest may not be aligned. Michael may reveal to the attorney privately that he does not want his 

mother as his attorney-in-fact and would prefer his dad or another close relative. Michael may be 

very trusting, and not entirely understand the waiver of confidentiality in a joint representation. In 

a situation where Michael reveals information to the attorney, the attorney may be obliged to 

disclose this information to Gabriella. NAELA recommends that a joint representation agreement 

should provide that “in the event of a conflict between joint clients, the attorney must resign and 

cannot represent any party because the attorney is privy to confidential information about all 

parties.”   If a conflict arises in this hypothetical situation, the attorney may need to resign, which 

likely be disadvantageous to both Michael and Gabriella.   

 The attorney may choose to represent each client separately but concurrently. However, in 

this type of situation, the attorney should reflect on any personal biases (e.g., whether Gabriella is 

 
39 NAELA Aspirational Standards B.2.   
40 NAELA Aspirational Standard B.2. 
41 NAELA Aspirational Rule C.2.  “Establishes as a prerequisite to any joint representation a clear 
understanding and agreement that the attorney shall keep no client secrets from any other client in that 
joint representation.” 
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a long-standing client and is paying the fees).  Though a conflict of interest that exists or arises in 

a joint or concurrent representation can be waived, it does not mean that the conflict should be 

waived. A joint representation where confidentiality is waived may stifle an open dialogue 

between the client with the disability and the attorney. Thus, it is important to evaluate a situation, 

and consider the possible consequences of diverse types of representation.  

IV. Relaxation of Privity  

 A critical reason for placing emphasis on identifying the client as early as possible is to 

prevent malpractice liability. To sue an attorney for legal malpractice, a plaintiff must prove (1) 

the existence of a duty to the plaintiff by the defendant, (2) a breach of that duty, (3) proximate 

causation between the breach and the harm suffered by the plaintiff, and (4) actual loss or 

damages.42  Traditionally, lawyers owed a duty only to individuals in privity of contract.43  

However, over the past few decades, beginning with California in 1961,44 a majority of states have 

abandoned the strict privity requirement, now permitting third parties to sue lawyers for negligence 

in certain circumstances.45   

 Recognizing this expansion, the Restatement (3rd) of the Law Governing Lawyers 

(“Restatement”) § 51 includes a list of circumstances where a lawyer owes a duty of care to a non-

client.46  For example, the Restatement states that a lawyer owes a duty of care to a non-client 

when the lawyer or, with the lawyer’s acquiescence, the lawyer’s client invites the non-client to 

 
42 RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 48. 
43 See National Savings Bank v. Ward (case title underlined per ALWD), 100 U.S. 195 (1880) (Supreme 
Court refused to find lawyer liable to bank because bank was not in privity of contract with lawyer).  
44 Lucas v. Hamm (same as above), 364 P.2d 685 (Cal. 1961) (Lack of privity does not preclude plaintiff 
beneficiaries from maintaining a tort action against defendant attorney who drafted testator’s will).   
45 Hazard, THE LAW AND ETHICS OF LAWYERING, 5th Edition, p.101.  
46 RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 51. 
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rely on the lawyer’s opinion, the non-client relies on such opinion, and the non-client is not too 

remote from the lawyer under tort law to be entitled to protection.47   

 In some states, an implied attorney-client relationship between an attorney and a 

prospective or non-client can be created fairly easily, which may expose the attorney to malpractice 

liability.48  For example in the famous Minnesota case, Togstad v. Vesely, Otto, Miller & Keefe, 

291 N.W.2d 686 (1980), a prospective client relied on advice given by an attorney during an initial 

consultation.  The prospective client believed she had been given a “quality legal opinion that (she 

and her husband) did not have a malpractice case.”49  At the meeting, no fee arrangements were 

discussed, and the prospective client was not billed for the interview.50  Nevertheless, the Togstad 

court found that the prospective client reasonably relied on the attorney’s advice regarding her 

case, which created an implied attorney-client relationship, and the attorney’s failure to warn the 

client of the statute of limitations was a negligent breach of the attorney’s duty to that client.51     

 Not all jurisdictions have been as lenient as Minnesota in finding implied attorney-client 

relationships. In Texas, the courts of appeal have uniformly applied the privity rule in estate 

planning cases.52  However, there is some indication that this doctrine may be slightly relaxed in 

the future. In 1995, a Texas appellate court indirectly recognized the possibility of a lawyer's 

liability to a non-client on the basis of a general fiduciary relationship, and though the Texas 

Supreme Court has upheld the rule of privity for legal malpractice cases, the court held that a non-

 
47 Id. 
48 See Susan R. Martyn, Accidental Clients, 33 HOFSTRA L. REV. 913, 916-53 (2005) (providing a list of 
the most common “accidental clients,” including, among others, prospective clients). 
49 Togstad at 691. 
50 Togstad at 691. 
51 Togstad at 693.  
52 See Barcelo v. Elliott, 923 S.W.2d 575, 577 (Tex. 1996) (Attorney preparing estate planning documents 
owes a duty only to his or her client, and not to third parties intended to benefit under the estate plan.) 
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client is not precluded from brining a negligent misrepresentation cause of action based on tort law 

against an attorney in a situation where the non-client justifiably relies on the attorney. 53  Though 

a negligent misrepresentation claim is not based on a breach of a duty of care, this case may 

forecast a relaxation of the strict privity rule in Texas.  

 Despite some jurisdictions upholding the privity doctrine, there has been a substantial trend 

relaxing the doctrine without signs of contraction. Thus, when we meet with prospective or non-

clients, we should be cognizant of what we communicate, and be explicit about the nature of the 

relationship, or lack thereof. Even if an attorney-client relationship has not been implicitly 

established, attorneys still owe duties to prospective clients including confidentiality and avoiding 

conflicts of interest in future cases.54 

V. Representing Fiduciaries 

 Often, we represent fiduciaries55—trustees, executors, guardians, and attorneys-in-fact.  As 

courts have relaxed the doctrine of privity, we should also be mindful of our duties not only to our 

fiduciary clients, but also the effect of our attorney-client relationship on the beneficiaries, wards, 

and/or principals. In 1976, an Arizona appellate court used a balancing test to hold that an attorney 

 
53 Oliver v. West, 908 S.W.2d 629 (Tex. App. Eastland 1995) (State law does not ordinarily recognize a 
cause of action for negligence against an attorney by an individual who is not in privity with the attorney. 
Here, attorney owed no duty to heirs of client for whom he prepared will since they were not his clients); 
McCamish, Martin, Brown & Loeffler v. F.E. Appling Interests, 991 S.W.2d 787, 791 (1999) (non-clients 
not precluded from negligent misrepresentation claim). 
54 Model Rule 1.18(b) “Even when no client-lawyer relationship ensues, a lawyer who has learned 
information from a prospective client shall not use or reveal that information except as Rule 1.9 would 
permit with respect to information of a former client”; Model Rule 1.18(c) “A lawyer subject to paragraph 
(b) shall not represent a client with interests materially adverse to those of a prospective client in the same 
or a substantially related matter if the lawyer received information from the prospective client that could 
be significantly harmful to that person in the matter, except as provided in paragraph (d).” 

55 This should be distinguished from the situation where an attorney is also a fiduciary. When the attorney 
is the fiduciary, he or she will have fiduciary duties that extend to certain non-clients—e.g., a ward, 
beneficiary, or principal. 
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of a guardian also assumed a duty to the guardian’s ward.56  The Fickett court stated that whether 

“an attorney will be held liable to a third person not in privity is a matter of policy and involves 

the balancing of various factors.”57  These factors include the extent to which the transaction was 

intended to affect the ward, foreseeability of harm to ward, degree of certainty that the ward 

suffered injury, connection between the attorney’s conduct and the injuries suffered, moral blame 

attached to the attorney’s conduct, and the policy of preventing future harm.58  

 Some courts have found an extension of fiduciary duties where a personal representative 

employs an attorney to assist with the administration of an estate, and the court finds that by 

extension, the attorney assumes the fiduciary’s duties owed to the heirs.59  The Model Rules also 

support the possibility of an extension of duty to the client’s ward, principal, and/or beneficiary.  

Comment 11 to Model Rule 1.2 states “where the client is a fiduciary, the lawyer may be charged 

with special obligations in dealing with a beneficiary.”  

 However, not all courts have found that a there is a joint-client relationship when 

representing fiduciaries, finding that a beneficiary or principal is not entitled to fiduciary duties 

from the attorney for the fiduciary.60  For example, in Thompson v. Vinson & Elkins, 859 S.W.2d 

617, 624 (Tex. App. 1993), the court found that no fiduciary relationship exists between the 

beneficiary of a trust and the attorney representing the trustee.  

 
56 Fickett v. Superior Court, 558 P.2d 988, 990 (1976) 
57 Id. 
58 Id. 
59 Matter of Estate of Larson, 694 P.2d 1051, 1054 (1985); In re Estate of Gory, 570 So.2d 1381, 1382 
(Fla. Dist. Ct. App. 1990) (holding that personal representative’s attorney owes fiduciary duties to estate 
beneficiaries, but attorney and beneficiaries do not have an attorney-client relationship).  
60 See Trask v. Butler, 872 P.2d 1080 (1994) (beneficiary under will was not entitled to fiduciary duties 
from the personal representative’s attorney who advised personal representative; case distinguished from 
Larson where attorney was employed to assist with administration); Argoe v. Three Rivers Behavioral 
Center, 697 S.E.2d 551 (S.C.2010) (finding that the attorney had no relationship with the mother/principal 
when the client was her son and the attorney in-fact- under the power of attorney, and therefore had no 
duty to protect the principal).  Estate of Keatinge v. Biddle, 789 A,2d 1271 (Me. 2002) (attorney for 
attorney-in-fact has an attorney-client relationship solely with that individual). 
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 Courts have denied this extension based on the reasoning that the interests of the fiduciary 

are not always aligned with the interests of the beneficiaries.61  However, not all courts have 

adopted this position, so we should look to our jurisdiction’s specific case law in analyzing whether 

we have any extended duties to our fiduciary client’s beneficiaries, wards, and/or principals.  

VI. Once again, clarify who is the Client 

 The death of strict privity has implications on our relationships with prospective clients 

and third parties. We must pay extra attention to how and what we convey in meetings. When 

consulting with prospective clients and with clients in the presence of third parties, we should err 

on the side of caution, and ask ourselves— would a reasonable client believe that we are 

representing them at that moment?62  In the case where there is an obvious misunderstanding or 

the attorney has reason to believe that the client misunderstands the nature of the relationship, the 

Model Rules provide that we “shall make reasonable efforts to correct the misunderstanding.”63   

 Fortunately, there are a number of precautions we can take to avoid misunderstandings and 

to reduce potential sources of liability.  The following are protective measures that can be taken:   

• Discuss the matter with the client and any non-clients who attend the initial consultation 

and confirm the identification of the client with any persons present.64   

 
61 See Spinner v. Nutt, 631 N.E.2d 542 (1994) (in action brought by beneficiaries’ action against trustee’s 
attorney for loss in value of trust, court found trustee’s attorneys did not owe a duty of care to 
beneficiaries). 
62 See Van Brode Group, Inc. v. Bowditch & Dewey, 633 N.E.2d 424, 428 (Mass. App. Ct. 1994); citing 
Robertson v. Snow, 404 Mass. 515, 536 N.E.2d 344 (1989) (when attorney knows that plaintiff would 
rely on his services, a “duty is sometimes cast as ‘a duty to nonclients who the attorney knows will rely 
on the services rendered.”) quote cited from Robertson v. Snow… probably not necessary but just a 
thought to tack it on as citing to that case 
63 Model Rules 4.3. 
64 NAELA Aspirational Standard A.1 Comment. 
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• Clearly state who the client is in your engagement letter and the scope of your 

representation (e.g., drafting an SNT, obtaining court approval of an SNT, advising the 

administration of an SNT).65   

• Use intake forms that ask, “who is seeking legal advice and services?” or “for whom (or 

whose interests) are legal services requested?”66 

• Gather information from the referral source.67 

• Consider joint and concurrent representation, if appropriate, and include a waiver in the 

engagement contract.68   

 Though we should be mindful of our conversations with prospective clients and non-

clients, involving third parties can be extremely beneficial. Including third parties may provide 

comfort, support to the client, and alleviate anxiety.  The client may need assistance 

communicating his or her needs and wishes. Also, observing the client’s interactions with family 

members, caregivers, and friends may provide a better understanding of the family’s dynamics and 

relationship with his or her support team. If including third parties conforms to the client’s wishes, 

a discussion with the client on the scope of their involvement should follow and then subsequently 

be memorialized in writing. 

VII. Off to Navigate the Remaining C’s 

 Identifying the client at the onset and relaying this identification to the client and any non-

clients may not only limit exposure to malpractice liability but also frame the scope of your 

representation and provide guidance on how to address other ethical issues.  Without first 

 
65 See NAELA Aspirational Standard A.3 (utilize an engagement letter that identifies the client and 
explains how and when the attorney client relationship will end).  
66 NAELA Aspirational Standard A.1 Comment. 
67 NAELA Aspirational Standard A.1 Comment. 
68 See NAELA Aspirational Standard A.3 Comment.  
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addressing the client’s identity, it is nearly impossible to adequately consider other ethical issues 

such as your competency, conflicts of interest, capacity, and confidentiality.  As special needs 

attorneys, we must be extra vigilant of how courts in our jurisdictions react to cases where multiple 

parties are involved, be prepared to educate the courts about the nuances of this practice area and 

take protective measures to prevent exposure to liability.   

VIII. The End and the Beginning:  The Evolution of the Practice of Law 

 Finally, it’s time to consider how today’s world is changing lawyers.  When I taught a JD 

class more than a decade ago, more than half of the students indicated that they were more than 

$100,000 in debt because of tuition, books and living expenses.  While some lawyers could pay 

off that amount within a few years, most of us would be paralyzed and substantially impacted for 

a long time.  As a result, do we increase the fees we charge to increase our earnings and address 

our loans? Do we ignore potential conflicts or change our representation of clients and the advice 

we give to them? Do we recommend the creation of special needs trusts when other planning would 

better suit the client’s situation?  

 And what about the types of individuals who decide to attend law school? Are good 

candidates shying away from the field because they cannot absorb the costs?  Most schools do not 

have adequate funds, or devote adequate funds, to subsidizing some of the best and brightest 

scholars, or enhancing the diversity of the student population.  Law school applications have hit a 

15 year low, and some schools are responding by lowering admission standards.69  Like other 

professions, law must have diversity of all types, including socio-economic, to best represent the 

interests of all Americans.  Many factors are tugging at the application of ethical standards at every 

end of the spectrum. 

 
69 https://www.bloomberg.com/news/articles/2015-03-19/law-school-applications-will-hit-their-lowest-point-in-15-
years) 
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