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Introduction 

 

Whenever a fiduciary makes regular payments from a trust to a caregiver, companion, or 

other service provider, their first consideration should be to determine whether an employment 

relationship exists. If the fiduciary is making regular, ongoing disbursements to an individual 

who is providing care or companionship services to a beneficiary on a consistent basis (not 

employed through a home care agency), that person is likely going to be an employee and not an 

independent contractor. When an employment relationship does exist, fiduciaries should take all 

possible precautions to properly manage the necessary steps of being an employer and reduce 

employment liability exposure for the trust and for themselves as fiduciaries.  

Becoming an employer creates a sizable burden in terms of administrative tasks, payroll 

processing, human resources responsibilities, and regulatory duties – especially as the 

employment law landscape continues to become increasingly complex. Additionally, being an 

employer makes the fiduciary and the trust both legally and financially liable for compliant 

payroll reporting, employer and employee tax withholding, workers’ compensation insurance, 

and a host of other employer responsibilities.  

Simply put, taking on the role of a direct household employer, even for a single 

employee, can be complicated. A single misstep, even for employers with the best of intentions, 

can trigger a cascade of fines and legal problems that could result in penalties in the six-figure 

range or higher. 

For nearly 20 years, TEAM has helped fiduciaries navigate the complex landscape of 

employment considerations for household service providers. In this paper, you will find best 

practices that fiduciary employers should follow throughout the employee lifecycle to set the 

employment relationship up for success and ensure situations are handled in a way that 

minimizes the likelihood of issues and potential retaliation, discrimination, or harassment claims.  
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Three Critical Employment Legalities To Be Aware Of 

 

1: Accurately Identify Employment Relationships 

The first and most important assessment to make is if there are individuals being paid 

regularly from a trust. Determining whether a worker is an employee or an independent 

contractor involves a thorough analysis of the worker’s job duties and degree of independence 

and the application of various tests imposed by different state and federal agencies (e.g., the IRS, 

U.S. Department of Labor, and state departments of revenue, unemployment, and workers’ 

compensation boards). It is not a simple determination. Given there are multiple tests from 

multiple agencies, it is usually best to apply the strictest one to minimize the risk of 

noncompliance. The entity hiring the worker (in this case, the trust) has the burden of proving 

that the worker is not an employee, so you cannot be too careful in making this determination.  

The Wage and Hour Division of the Department of Labor has long relied on the 

following six-factor test to delineate between independent contractors and employees under the 

Fair Labor Standards Act:  

1. The nature and degree of the potential employer's control; 

2. The permanency of the worker's relationship with the potential employer; 

3. The amount of the worker's investment in facilities, equipment, or helpers; 

4. The amount of skill, initiative, judgment, or foresight required for the worker's services; 

5. The worker's opportunities for profit or loss; and 

6. The extent of integration of the worker's services into the potential employer's business. 

A determination cannot be made based on any single one of these factors; rather, the 

analysis must take into consideration all pertinent facts and the total of all six factors. Below are 

a few rules of thumb when thinking about employee versus independent contractor classification. 

Remember: always consult an employment attorney if you are unsure about making this 

determination.  
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An employee... An independent contractor... 

Usually works for one employer. Markets services to the general public and 

generally provides these services to multiple 

entities.  

Works a schedule set by the employer.  Sets their own hours.  

Works at the employer’s place of business and 

uses the employer’s tools and supplies. 

Works out of their own home or place of business 

and uses their own tools and supplies. 

Accomplishes tasks in the manner the employer 

has directed or requested.  

Has the authority to decide how to accomplish 

tasks and has minimal input from others.  

Is paid an hourly rate set by the employer and has 

no risk of financial loss as a direct result of the 

job.  

Generally paid a fixed rate and incurs profit or 

loss based on managerial skills.  

Has general education and experience, and 

receives training on how to perform job duties 

from the employer.  

Has acquired specialized skills and brings to the 

job-specific experience and training.  

Cannot hire others to perform job duties without 

permission from the employer.  

Has discretion to subcontract out work to others.  

Can resign or be terminated at any point.  Risks breach of contract if the individual quits 

before completing the project.  

Is covered by a workers’ compensation policy in 

the event of an injury.  

Has procured their own liability insurance and is 

not covered by workers’ compensation in the 

event of an injury.  

Is likely eligible for unemployment benefits if laid 

off. 

Is not eligible for unemployment benefits when 

the job ends.  
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Essentially, neither you, the worker, nor the client can appoint the worker as either an 

employee or an independent contractor. Instead, you must examine the realities of the 

engagement and determine the correct classification under the law.  

 

2. Set Up the Entity Properly 

 

Pay required taxes 

 Employers are subject to “payroll taxes,” which include taxes imposed by the Federal 

Insurance Contributions Act (FICA), federal and state unemployment taxes (FUTA and SUTA), 

and income tax withholding. Employers are required to make periodic deposits of amounts 

withheld from employees' wages and amounts corresponding to the employer's share of payroll 

taxes. This seems straightforward, but it is not uncommon that fiduciaries get audited or in 

trouble with various regulatory bodies for paying under the table and failing to properly report 

and pay required taxes.  

Paid Medical Leave (PML) and Paid Family Leave (PFL) programs are one of the newer 

trends in time off benefits for workers. These programs are funded by employee and employer 

tax contributions and administered by the state. Employers are responsible for proper 

withholding and reporting to the state and for providing employees with information about their 

eligibility for these programs.  

Procure Adequate (or Required) Insurance  

 By far the largest insurance-related consideration is workers’ compensation insurance. 

Workers’ compensation coverage is required by most states, but even where it is not technically 

required by law, employers are always responsible for workplace injuries and their financial 

repercussions.  

Failure to have adequate coverage could result not only in exposure to workplace injuries 

but also penalties for noncompliance. Each state’s requirements are different, but most states 

levy a fine for not having a workers’ compensation policy in place. How much you will have to 

pay will depend on the number of employees working, the reason for noncompliance, and the 

number of days you have been out of compliance.  
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These fines can be considerable: a single trust can amount six-figure fines for non-

compliance. Worse, non-compliance can mean criminal charges in some states. In these states, 

noncompliant employers not only face higher penalties; they can also face jail time.  

The bottom line is that you need to know the requirements for workers’ compensation in 

the states your beneficiaries are located. Homeowners’ insurance policies usually exclude 

coverage for employees working in the home, so you will likely need to procure separate 

workers’ compensation policies, which is not always easy to do for a “small employer” with 

workers in a risky occupation (e.g., caregiving). 

 

3. Pay Employees Compliantly 

Overtime and minimum wage violations are two common areas where fiduciaries 

inadvertently get into trouble, exposing themselves and their clients’ assets to unnecessary risk. 

Let’s deal first with the concept of hourly versus salary classification, and the ramifications of 

not properly paying overtime. 

Similar to employee versus independent contractor classification, the determination of 

whether an employee can be classified as salaried or exempt from overtime pay and minimum 

wage laws, is based on meeting certain qualifications as prescribed by the Fair Labor Standards 

Act. The employee must exceed certain pay requirements and must qualify for exempt status via 

job duties that demonstrate a high level of responsibility and discretion and meet the executive, 

administrative, or professional exemption as specified by the FLSA. If the employee does not 

meet these requirements, that person must be paid an hourly rate and is protected by minimum 

wage and overtime requirements.  

It is important to note that the employee cannot waive the right to these protections. If the 

employee does not meet the requirements for exempt status, the individual must document their 

daily and weekly working hours and be properly compensated for overtime worked, if 

applicable, and must be paid above the minimum wage threshold.  

It is common to see handshake agreements where both the employee and employer would 

rather agree to a flat weekly or monthly amount and do not want to be bothered with keeping 
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time records or paying overtime. This is an extremely risky practice on the part of the employer. 

Not only does it violate the law, it leaves the fiduciary and the client wide open for unpaid wage 

claims down the line – and guarantees that you will have no records to fight those claims.  

Minimum Wage 

 This is pretty simple. It is important not to run afoul of minimum wage requirements. The 

key here is in the details: minimum wage requirements can be set at the state or local level, and 

are subject to change. Currently, more than 30 U.S. states, ten counties, and 40 cities across the 

U.S. have higher minimum wage requirements than the federal rate of $7.25 per hour. 

Overtime 

 When most people think of overtime, they are generally aware that overtime applies to 

any hours worked over 40 in a week. While this is the Federal overtime requirement and correct 

for a majority of the states, it is not the only consideration for a number of states and U.S. 

territories. Typically, only “working” hours are applicable for purposes of calculating overtime. 

For example, when an employee takes a paid vacation day, those vacation hours are not 

considered working hours and not counted towards the 40 hours in one workweek or any other 

overtime calculation.

 

Hiring Checklists and Best Practices 

 

Hiring is one of the most critical yet time-consuming responsibilities of an employer. Not 

only can a poor hiring decision be detrimental to clients and create undue hardship and 

disruption, but employers are responsible for ensuring a fair and equitable hiring process to 

minimize the potential for legal issues or discrimination claims from applicants or prospective 

employees. Employers are also responsible for complying with all state and federal hiring laws 

and regulations and for taking appropriate steps, such as running criminal background checks, to 

ensure that someone they hire and place in a home or worksite will not create a dangerous 

situation for their clients or other employees, as employers can be on the hook for negligent 

hiring practices.  
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This section provides an overview of steps to take that ensure a fair, compliant process, 

and some best practice tips that help set the process up for success. 

 

 

1. Best Practices for Successful Hiring 

 

The interview process can be time-consuming, and while it may be tempting to rush 

through or skip certain steps, it’s important to remember this sets the stage for a formal 

employment relationship. It is far better to spend the extra time upfront learning that a certain 

individual may not be the right choice than failing to identify this until after employment has 

started and more significant time and financial investments have been made.  

 

This section provides best practice guidance and tips to ensure the best possible outcome 

when hiring individuals to work with your clients.  

 

Creating a Job Description and Interview Scorecard 

The first step of the hiring process is to ensure you have a clear understanding of what 

role is needed before beginning with the process, which is also referred to as conducting a needs 

analysis. Typically, a job description and interview scorecard are created at this stage of the 

process. This not only becomes the basis for the hiring decision but can also be used to ensure 

records that show a fair, consistent, and legal interview process was conducted. By performing a 

needs analysis, you will learn information about: 

 

● Core responsibilities and primary tasks that need to be performed; 

● The hours or schedule needed; 

● Duration of the need (temporary or long-term); 

● Skill level and competencies needed to perform the tasks,  

● Information unique to your client and the home or worksite; and, 

● Qualities and work habits that are most critical to the role.  
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Once you have these details, a few themes will likely emerge that can be tailored to both 

a job description and an interview scorecard. Job descriptions can be used for both placing 

recruitment ads and to help explain the role to applicants. Typically, the job description is 

divided into three sections: 

 

● High-level summary: A few sentences that outline the purpose of the role and ideal 

candidate. 

● Core responsibilities: This should include the five to ten key responsibilities of the role.  

● Qualifications: This section should include the knowledge, skills, and abilities needed to 

perform the role, plus any education and/or certification requirements, years of relevant 

work experience, and any other requirements (e.g., valid drivers’ license, etc.) 

● Other Optional Information to include:  

○ Pay rate or pay range - note that this may be a requirement now or in the near 

future in certain states 

○ Location - can be limited to just the city if needed 

○ Application instructions - include contact information or instructions regarding 

how to apply.  

○ Legal statements - it’s best practice to include a statement about being an equal 

opportunity employer and that job duties are not all-inclusive on all job postings.  

 

Information from the job description can be modified into a scorecard template. This 

template will allow you, as the hiring manager, to determine the must-haves vs nice-to-haves for 

the role and use a consistent rating scale across all candidates. The scorecard is typically divided 

into two sections: 

● Key Accountabilities: What five to seven outcomes or core responsibilities will the 

individual be responsible for handling? 

● Core Competencies: What are the five to seven critical qualities or work habits essential 

for success in the role? These are sometimes also referred to as soft skills. While these 

are usually job-specific, there are some common themes that show up across many 

different types of roles and clients, including dependability, reliability, trustworthiness, 

adaptability, and having good communication and/or interpersonal skills.  
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Interview Process 

It’s important to follow a structured and standard process for all candidates. This not only 

ensures that the process remains fair and equitable, which means less likelihood of a legal issue, 

but can also ensure a successful outcome. A typical process follows these steps: 

1. Resume Review 

2. Phone Screen 

3. In-Person Interview 

4. Additional Interview(s) 

5. References 

 

Resume Review 

It is recommended that all applicants be required to submit a written resume, at a 

minimum. Depending on the nature of the role, you may want to also ask the applicants to 

submit a brief cover letter explaining why they are interested in the role and why they feel they 

would be a good candidate for the role.  

 

Phone Screen  

The phone screen is an introductory interview stage. It’s best to allot 30 minutes for the 

phone screen. Plan to spend 15-20 minutes asking questions and leaving five to ten minutes at 

the end to answer questions from the applicant. To prepare, you should re-review the applicant’s 

resume, the job description, and interview scorecard. 

 

Sample phone screen questions: 

● How/where did you hear about this role and what specifically interests you about the 

role?  

● What do you do in your current role and why are you looking to leave?  

● What do you consider to be your top three to five strengths that are a benefit to this role?  

● What three to five things are things you are still working on developing/improving or you 

have no interest in doing?  
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In-person Interview 

The in-person interview is the most comprehensive of the interview stages and can easily 

run 60-90 minutes per candidate. While this may seem like too big of a time investment, it is the 

cornerstone of most hiring processes. Time invested in the front end will often result in less time 

being wasted on the back end when a poor hiring decision is made. Below is a sample interview 

structure: 

● A deep dive into the candidate’s position history. The candidate can and should be able to 

walk you through each position listed and share: 

○ What they were hired to do and whether their responsibilities grew. 

○ What they consider to be their key accomplishments and key setbacks or 

mistakes. 

○ How their past or current supervisors would rank their performance. 

○ Why their role ended, and if due to their voluntary resignation, how their prior 

manager/company reacted. 

● Ask about other roles not listed on the resume, for instance whether they worked while 

attending college or high school, or about gaps between employment. 

● Review role- and competency-specific questions about their skills and experience by 

leveraging information from the job description and scorecard.  

 

It’s critical to note that asking “risky” interview questions is another way you or the trust, 

as the employer, can get into hot water. Below are a few examples of commons interview 

questions to steer clear of: 

● How old are you?  

● Where are you from?  

● How many children do you have?  

● What was your pay at your previous company?  

 

On the surface, these may not appear to be risky interview questions, but they are. While 

these questions may not be technically illegal, they can lead to Equal Employment Opportunity 

Commission (EEOC) claims and/or lawsuits alleging that you, as the employer, acted illegally by 



12 
 

not hiring an applicant because of a “protected class,” which would be considered discrimination 

or retaliation against the applicant. These questions can demonstrate an intent to discriminate. 

 

Even if the claim is unfounded, there would still be considerable time and money spent to 

defend a claim like this and/or settle for a financial award. There are also several state laws 

prohibiting employers from asking candidates about their current or past pay rates and in some 

areas, employers are responsible for providing pay ranges when requested or as part of the job 

posting. 

 

Interview Questions to Avoid:  

● Questions about an applicant’s disability or that would reveal a disability. This includes 

questions about medications and previous workers’ compensation claims. 

● Questions about an applicant’s genetic information, such as the medical history of the applicant 

or in the applicant’s family medical history.  

Questions about race, religion, or ethnicity 

● Questions about age unless the applicant is required to meet a certain legal age requirement of 

the job.  

● Questions about whether the applicant is pregnant or plans to become pregnant.  

● Questions that could lead to learning about any other protected class, based on the state the 

work will be performed in.  

 

Additional Interviews/Meet and Greets 

It is usually recommended that at least two interviews are conducted, each by a different 

interviewer, when possible. This allows you, as the hiring manager, to get at least one other 

person’s perspective and input before making a hiring decision. There are a few different formats 

that can be used for these subsequent interviews, as outlined below. 

 

● 1:1 Interviews: Additional 30-minute interviews, either in person or by phone or video. 

These are great opportunities for other interviewers to take a deeper dive into a specific 
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focus area (e.g., clinical knowledge, general interpersonal skills, etc.) and/or probe into 

certain areas that you still have more questions about from the previous interview rounds.  

● Panel: A group of interviewers, typically two to four others, meet with the candidate at 

the same time, either in-person or over video chat. Phone calls are often confusing due to 

too many voices being present. It is best to collaborate with the panel ahead of time and 

have them each prep one to two questions to ask the candidate.  

● Meet and Greet: These typically last about 15 minutes and are less formal or structured 

than the Panel interview. Meet and Greets are primarily used to allow others on the team 

or in the family to put a face to the name and have a brief interaction with the candidate. 

This also allows the candidate to get a broader glimpse into the work environment and 

high-level “day in the life” information.  

 

Reference Checks 

Checking references is a critical step in the process and it is recommended that this be 

done prior to an offer being extended. To the extent possible, perform a minimum of three 

reference checks, with at least two references being from a current or former manager or client. 

Most reference checks can take anywhere between ten to 20 minutes, sometimes a bit longer so 

be sure to allocate enough time.  

 

Sample Reference Questions: 

● In what capacity did you work with the candidate? How long did you work together? 

● How would you rate the candidate’s performance on a scale of one to ten compared to 

others you have worked with who had similar skill levels and roles? 

● What would you say are the candidate’s greatest strengths and greatest areas for 

improvement?  

● What guidance do you have about how best to work with (or manage) this candidate? 

 

Extending the Offer 

Always provide offer letters in writing after you verbally present the offer. The offer 

letter will be one of the most important documents you have on file to memorialize the 

employment relationship. Even if the position is temporary in nature, it’s best to memorialize pay 
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details and other specifics in writing. “Handshake agreements” can lead to problematic disputes 

and there will be no evidence to demonstrate the facts otherwise. 

 

It is recommended that all offers are contingent upon successful completion of a 

comprehensive, criminal background check and prospective employee’s ability to demonstrate 

their eligibility to work in the United States. This is known as a conditional offer and the 

extension of a conditional offer letter allows you to then proceed with other important steps, such 

as performing a background check. 

 

Successful Onboarding & Orientation to the Role  

Many hiring managers see an offer acceptance as the finish line, which is understandable 

given the tremendous amount of work that goes into the process. It is important to keep in mind 

that it is actually a starting block and all the steps and conversations that take place over the first 

few days, weeks, and months of employment can set the stage for years to come. Below are a 

few best practice tips to ensure a successful onboarding process: 

● Create opportunities for employees to get to know the client and other people who work 

on the team and to build camaraderie.  

● Set expectations early and often for what is expected of the employee. Review 

performance and other work expectations so there are no surprises down the line. 

● Establish expectations for two-way feedback early and often – and lead by example.  

 

 

2. Ensure Compliant Hiring Practices and Avoid Negligent Hiring 

 

Background Checks 

 Background checks are an area where you or the trust, as the employer, can face 

significant liability if something goes wrong. The primary concern when hiring workers is the 

safety of your client and your client’s family in their home. If something bad happens, whether 

it’s that the worker steals money or valuables from the home or physically abuses your client, 

and it’s later discovered that this could have been avoided by running a criminal background 

check, it will expose you or the trust to significant liability for any injuries, damages, losses that 
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occur from what is considered negligent hiring. Beyond the legal implications, there are 

potentially significant reputational costs to you or your firm as well.  

Background checks should only be conducted once a conditional offer of employment is 

made and should not be used as part of the application or selection process. Employees must be 

presented with federal and relevant state disclosure notices and must sign an authorization form 

providing consent for the search. Employers who perform background checks must comply with 

federal Fair Credit & Reporting Act (FCRA) laws. It’s important to use a reputable and reliable 

firm to conduct these searches.  

Should there be any flags reported on the background check report, a strict process, as 

instructed by the FCRA, must be followed and the nature of the offenses should be tied back to a 

required part of the job (e.g., a poor driving record or absence of valid driving credentials can 

preclude someone from employment who would be required to drive as part of their position).  

Verifying Employment Eligibility 

 Employers are responsible for ensuring that the workers they employ are eligible to work 

in the United States. The United States Citizenship and Immigration Services, an agency of the 

Department of Homeland Security (DHS), oversees employer compliance this area. Completing 

a Form I-9 for all new hires is not only mandated by law, but is the only acceptable practice for 

ensuring compliance in this area.  

Not verifying this information can expose you or the trust to penalties, which could 

include fines, or even imprisonment for the most serious negligent hiring violations. It can also 

lead to broader institution-wide audits when there is a common Trustee across multiple accounts. 

Compliance with Form I-9 regulations in the domestic service industry has been an increased 

focus area for DHS in recent years. 
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Proactively Manage Day-to-Day Responsibilities 

 

Managing employees on a day-to-day basis can create opportunities for many other legal or 

HR violations to occur. Discrimination, harassment, and/or retaliation claims can occur at several 

points of an employee life cycle: 

● When an applicant isn’t hired for a job; 

● When an employee is passed over for a raise or promotion; 

● When an employee is made to feel uncomfortable by a manager, colleague, client or 

vendor; and/or, 

● When an employee is demoted or fired after raising some other concern (e.g. on-the-job 

injury, underpayment of wages, etc.).  

 

Unfortunately, “discrimination”, “harassment”, and “retaliation” are all common buzzwords 

that claimants (i.e. your employee) will use when they reach out to an attorney or to a 

government agency. The employees know (or guess correctly) that these words will get attention, 

especially if the employee belongs to a protected class. The employees may have previously 

alluded to these concerns with their manager or employer, even if the exact words aren’t being 

used. Employers then have the responsibility to thoroughly investigate and address these types of 

employee concerns in a swift and confidential matter.  

 

Employers have the burden of handling all employment actions in a fair, consistent 

manner and taking swift actions when a concern is raised to avoid getting into hot water. 

Sometimes, no illegal activity has occurred, but the claim is simply an employee’s response to an 

untrained, bad, or apathetic manager. 

Keep Thorough Records  

 Keeping thorough and accurate records of personnel files and payroll records is not only 

best practice as an employer – it is also required by law. Under the FLSA, employers must keep 

all payroll records for at least three years. Timecards must be retained for two years and 

demonstrate compliance with FLSA timekeeping requirements. Record retention requirements 

differ by state and by type of record (e.g., selection, hiring, and employment records, I-9s, 
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benefits, tax records, safety data, drug test results). It is important not only to retain records 

according to applicable rules and regulations, but also to maintain and dispose of records 

properly.  

Stay Abreast of Changes to Employment Law 

 Staying informed about all new or changing employment laws is a major burden for 

employers. As just one example, time off policies frequently are updated by states and other 

jurisdictions. The discussion below focuses on recent changes and additions related to time off 

policies.  

Mandated Sick and Safe Leave is a category to pay special attention to as there has been 

a lot of movement in recent years. Currently, there are roughly 50 states and local jurisdictions 

that have laws in place that require employers to provide paid Sick and/or Safe leave to their 

employees. Sick leave plans typically cover reasons such as time off needed for the employee or 

a family member’s illness or medical appointments. Most jurisdictions have hybrid plans 

covering for both Sick and Safe reasons, as well as other reasons based on public health school 

or business closures. Employers are responsible for accruing proper leave amounts, providing 

written notice of leave balances, and adhering to all other regulations.  

 

Put Policies in Writing 

 Having documented policies can be a great way to ensure fairness and consistency with 

employment practices and prevent unwanted behaviors from employees. Unfortunately, a poorly 

worded policy can become your greatest enemy in a lawsuit or agency claim. Consider an 

overtime policy that says, “Employees who work unauthorized overtime will not be paid.” On 

the surface, the employer may have written this policy in an attempt to curb unauthorized 

overtime expenses. Unfortunately, employees are entitled to wages for all worked hours that they 

suffer or are permitted to work. Should an employee make a claim for unpaid wages, even if it is 

an unfounded claim, a policy like this one could influence the judge or agency’s opinion that you 

or the trust, as the employer, routinely engages in illegal pay practices. Reviewing written 

policies on an annual basis is usually advised to ensure all policies meet the current regulations 

in effect at the time.  
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Termination Checklists and Best Practices 

 

1. Separate Employment Compliantly  

 

 Carrying out employment terminations is often seen as the most difficult part of the 

employment process. There is no such thing as a risk-free termination, no matter how strong the 

case for termination appears. The reason for and manner in which an employee is terminated can 

sometimes lead to EEOC claims or lawsuits citing wrongful termination. This type of claim is 

usually based on an employee believing and/or alleging that he or she has been discriminated 

against or retaliated against. Often, it could be as simple as the timing of the employment 

termination in relation to another event, such as a discharge that occurs shortly after a complaint 

was raised by the employee that he or she hasn’t been paid properly.  

Depending on your state, this process can also be riddled with additional requirements 

and logistical challenges. States have differing laws regarding the required timing of a terminated 

employee’s final paycheck. Lastly, a letter regarding this employment status change is often 

required. If these additional logistics are not handled properly, it could lead to unpaid wage 

claims or lawsuits.  

Another often overlooked step in terminations is ensuring security for your client and 

other family members or workers. This includes activities such as making sure locks are changed 

and/or keys are returned, passwords to online banking or other systems are changed, and others 

in the community understand that the employee in question is no longer an authorized contact. 

Failure to deploy these safeguards can create a vulnerable situation for your client and you or the 

trust, as the employer, could be liable for any losses or damages that occur as a result.  

 

Sample Termination Checklist 

The following checklist can be used to ensure your risk, as the employer, is minimized 

and the best possible outcome is reached for you, your client, the separating employee, and 

others.  

● Review the reason for and timing of termination: 
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○ If due to a performance reason (e.g., underperforming, attendance), is the reason 

well documented in writing? Sending an email to yourself or another trusted party 

(e.g., your client, a care manager, etc.) as a “note to file” is an efficient way to 

handle this step. Most states allow for at-will employment, but it is still a best 

practice to document the reason for separation in writing ahead of time.  

○ Consider other employment issues that may be present, such as a recent 

workplace injury or return from a leave of absence, recent workplace complaint 

raised by the employee, etc.  

○ If necessary, discuss concerns with an employment attorney or HR professional. 

● Coordinate final pay and paperwork logistics: 

○ What is the required timing of final paychecks for your state? 

○ Does the employee have any unused, but accrued vacation or PTO hours that will 

need to be included in the final paycheck based on state law or a written time off 

policy in effect for the account?  

○ Draft the employment termination letter. Elements to include are name, address, 

last 4-digits of SSN, date of separation, whether the termination is voluntary or 

involuntary, and confirmation of final paycheck details. If other medical or health 

benefits were provided, also include information about next steps. Unless advised 

by an attorney otherwise, it is usually best to not provide details about the reason 

for separation in these letters. Most letters need to be accompanied by 

unemployment insurance information or pamphlets, which can be downloaded 

from state unemployment agency websites.  

○ If all employees are being terminated from an account and no future employees 

will be hired, review other account-level termination steps that will need to be 

handled once all final payments have been made. This may include closing down 

unemployment insurance accounts and canceling workers’ compensation or other 

insurance policies. 

● Coordinate collection of work materials and other security measures that may be 

necessary: 

○ Does the employee have in their possession any files, computers, equipment, 

keys, credit cards, or other property of your client? 
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○ Should locks to the home be changed for security reasons? 

○ Will computer and online account passwords need to be changed? 

○ Will credit cards or auto insurance need to be canceled? 

○ Do others in the community (e.g., doctors, schools, day programs) need to be 

notified of the change in authorized contacts? 

● Determine the timing of the termination and who will handle the termination 

conversation with the employee and review talking points ahead of time with an attorney, 

HR professional, or other trusted person, as needed. 

 

2. Navigating the Termination Conversation with Employees 

 

These conversations are tough, no matter which side of the table you are seated on. 

Careful and thoughtful preparation is not only critical to ensure you mitigate as much risk as 

possible but can also lessen the blow for the employee and create an opportunity for this action 

to go as smoothly as possible. 

 

When possible, it is best to have this conversation in person. If not, a video call or phone 

call are the next best alternatives. Terminating someone’s employment over email, text 

messages, or mail should only be reserved for the case when an employee cannot be reached and 

are not responding to your contact attempts otherwise, they have stopped showing up at work (no 

call/no show situation), or they have failed to return from a leave of absence after your contact 

attempts.  

 

There is no “correct” day or time that this meeting can or should occur, but it is important 

to understand what other immediate impacts the timing may have. If you are terminating 

someone’s employment mid-shift, is there someone ready to step and provide coverage? Are 

there other appointments or events that your client needs to attend that make a certain day more 

or less desirable? Either way, be sure to consider these timing logistics carefully.  

Lastly, it is best to keep the conversation short, when possible. This is not the time nor 

place to air all of your or your client’s grievances or re-hash things that have happened leading 
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up to this point. It is best to get to the point quickly to notify the employee about this change and 

direct or re-direct the employee to next steps during the meeting.   

 

 

Conclusion 

 Proactively and compliantly managing all the requirements of being an employer is a 

large responsibility. Not only does being an employer require expertise and time to perform all 

the necessary administrative tasks – it exposes you and your clients to an immense amount of 

risk. Inadvertently slipping up or cutting a corner in even one of the areas mentioned could result 

in penalties or lawsuits with direct exposure for your clients’ assets and you as fiduciary. Worse, 

even if you perform all employer duties absolutely perfectly, you and your client are still 

exposed to risk.  

 It’s not all bad news though. There are several ways you can reduce or eliminate your 

risk as a fiduciary. The simplest and cleanest way to eliminate risk is to avoid paying caregivers 

or other service providers directly from the trust, so that neither the trust nor you as the 

fiduciary are the employer. This can be accomplished by either working with a home care 

agency in scenarios where there are elevated care needs or you do not have specific employees 

that the client wants to hire; or by working with a third-party employer of record service, when 

the client has already identified or already has in place the service providers they want to work 

with. This provides more flexibility of choice for the client, and generally some cost savings as 

well.  

 If you do choose to pay directly, it is true that most of the time, in most scenarios – things 

can appear to be fine. There are many examples of service providers being paid under the table, 

or below minimum wage for years without complaint. What you need to be prepared for and 

assess the risk of is what happens when that employee becomes disgruntled or gets terminated, 

and suddenly everything is not fine. Being an employer is all about playing defense for the 

inevitable issues that will surface at some point, and you don’t want to be caught flat-footed 

when your unhappy worker starts talking to a lawyer.  
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the subject matter of any information provided by TEAM and all such representations or warranties are hereby expressly disclaimed. TEAM urges 
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