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I.

INTRODUCTION
For diverse reasons, traditional litigation in the United States
may be perceived as an undesirable means of resolving a particular dispute
between parties. The alternatives to traditional litigation take many forms
in the United States, from court-mandated mediation to informal problemsolving by a neutral third party sought out by two individuals, and are
collectively referred to as Alternative Dispute Resolution, or "ADR." The
most common forms of ADR in legal disputes are arbitration and
mediation, with newer techniques emerging. In the realm of higher
education, universities have embraced ADR both to resolve employee
grievances and as a means of furthering educational goals in the context of
intra-student disputes. Given the unique context and extra-legal precepts of
higher education, ADR and its adaptability may have particular value to
those in the higher education community.

II.

BACKGROUND1
ADR in the United States can be said to predate the formation
of the country itself. "Arbitral tribunals" were panels used to settle
disputes in various trades as early as 1768 in New York. With such a farreaching historical hold on conflict resolution it is no surprise that ADR
continues to provide a faster, more flexible way to end disputes in the U.S.
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today than is available in our court system. In fact, and as testament to
ADR's viability, the past twenty years have shown much growth even in
officially sanctioned uses of ADR within U.S. federal and state courts.
Though the U.S. Supreme Court upheld an arbitrator's ability to
issue a binding judgment as early as 1854,2 arbitration was not particularly
supported or enforced by American courts until the latter half of the
twentieth century. Congress passed a Federal Arbitration Act in 1925, and
the Uniform Arbitration Act was drafted by the National Conference of
Commissioners on Uniform State Laws in the mid-1950s.3 Since then,
almost every state has either adopted the uniform act or its own version of
the act.
American courts have also now adopted ADR procedures. The Federal
Judicial Center ("FJC") was established by Congress in 1967 as the
research and education agency of the federal courts. In the mid-1990s, the
FJC undertook a study of the uses of ADR in federal trial courts and found
that many federal trial courts had implemented some form of either
mandatory or voluntary ADR during litigation, some of it even required or
encouraged by Congress.4 Federal magistrate judges often include talk of
settlement or aid in negotiations during the early stages of litigation.
State courts may particularly encourage ADR in family law cases.
Many divorces in the U.S. are now resolved through mediation instead of
litigation. And some states authorize courts to order families to mediate
child custody disputes.5

III.

ARBITRATION
Arbitration, like litigation, leads to a decision binding on the
participating parties. Parties often, but not always, agree to arbitrate
before a dispute occurs; for example, they might sign a contract for
services in which both parties agree to arbitration instead of litigation in
the event of a disagreement. Parties see arbitration as a faster, less
expensive alternative to litigation in part because arbitration does not
involve the same burdensome discovery process that a lawsuit in American
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courts often generates. Instead, a third-party arbitrator decides the dispute
on its legal merits as would a judge, but outside the formal legal process.
Because arbitrations are outside of "open court" or the public domain,
confidentiality can be preserved as well.
When parties agree to arbitrate, they have a number of options. An
arbitration agreement may decide a number of questions, including where
the arbitration will occur, what law will apply, what rules govern, how the
arbitrator will be selected, how discovery will be conducted, what the
arbitrator may decide, and what remedies the arbitrator might award.
Generally, the power of the parties to contract the scope of the arbitration
is quite broad.
A typical arbitration would begin with an aggrieved party making a
demand for arbitration to the other party. A demand for arbitration is also
filed with an arbitration organization. The largest arbitration organization
in the United States is the American Arbitration Association. The parties
then select an arbitrator or panel from the list of arbitrators affiliated with
the arbitration organization. Arbitrator selection happens in accordance
with the parties' arbitration agreement. The parties then exchange
information, also in accordance with their agreement. The exchange may
resemble the discovery process, or it may be much more informal. After
the exchange of information, a hearing is held before the arbitrator. At the
hearing, witnesses may give testimony, and the parties will present their
cases. The arbitrator may ask questions. The parties need not comply
with formal rules of evidence, but the hearing may resemble a trial. After
the hearing, the arbitrator takes time to deliberate and then issues a
decision or award. The arbitrator's decision typically can be enforced by
local courts.
Use of arbitration has increased in the last few decades. American
unions have long used arbitration in dispute resolution, and arbitration is
now established as standard in industries such as finance and construction.
As states have adopted the Uniform Arbitration Act, arbitration has
become a common way for parties to avoid the time and expense of
litigation. Nonetheless, arbitration carries risks along with perceived
benefits. It is commonly viewed as saving time and money. However,
fees paid to the arbitrator and the arbitration association would not be
incurred if the dispute were resolved in court. Also, the cost savings of
arbitration come at the expense of limited reviewability of an arbitrator's
award: American courts enforce arbitration awards as rendered except in
limited circumstances, so there is little room for "appeal." Parties can also
incur additional costs if the jurisdiction or the decision of an arbitrator is in
fact challenged by one of the parties.
IV.

MEDIATION
Mediation is a process whereby a neutral third party assists in and
directs negotiations between two parties with an eye toward arriving at a
mutually agreeable settlement. Mediation is, in contrast to arbitration,

voluntary and non-binding. The mediator has no authority except for
influence, and the parties are free to accept or reject any settlement offer
made, even at the very end of a mediation. Mediation may occur before a
lawsuit is filed (and ideally in place of one), during the course of a lawsuit,
or sometimes even after a judgment is rendered. Mediation tends to allow
a cooperative approach to problem solving instead of the adversarial one
offered by arbitration or litigation.
Parties may arrive at mediation by a number of avenues. Often, a
lawsuit has been filed and participants are seeking a way out of expensive,
unpredictable litigation. Though parties often seek out mediation on their
own or by the efforts of their attorneys, in some jurisdictions a court may
also order litigants into mediation. Additionally, a dispute need not have
entered the legal system in order for parties to engage in mediation.
The format of a mediation typically includes two types of meetings.
First, the parties and their advocates, if there are advocates, participate in a
joint session. The joint session is an opportunity for the mediator to
explain the mediation process, set ground rules, and describe what his or
her own role will be in the negotiations. A joint session often involves an
opening statement from each party to the other party and the mediator.
Second, parties to a mediation are typically separated for some part (or
perhaps most) of the proceedings. During separate sessions, the mediator
engages in "shuttle diplomacy" as he or she engages the parties in dialogue
about the dispute and carries settlement or resolution offers back and forth.
Discussions between the mediator and the parties during separate sessions
are confidential. These separate, confidential sessions offer the mediator
an opportunity to engage in frank conversation with the parties about the
merits of each side and to discuss openly the benefits or weaknesses of
various resolution options.
The role of the neutral mediator is to understand and sharpen the focus
of the dispute, guide exchanges between the parties, promote settlement,
and follow through on any resolution achieved. Some mediators will offer
directive problem-solving suggestions. Often, this will require the
mediator to understand what the aggrieved parties really want. Because it
is the role of the mediator to discern the wants and needs of the parties and
because a mediation settlement, if there is one, is an agreement between
the parties, there is some room for solutions that might be more satisfying
to the parties but that would not occur if the dispute ended in a jury trial.
For example, in a situation where the widow of a man killed in an accident
with a semi tractor trailer went into mediation with the company that
employed the driver, money was not really the issue. In the end, mediation
led the parties to a settlement that included money, but also a commitment
from the company to improve safety training.6
V.
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One of the advantages of pursuing an alternative method of dispute
resolution is that ADR may provide a more flexible means of solving or
ending a conflict than the American court system. Besides arbitration and
mediation, other types of alternative dispute resolution have begun to
develop to fill identified needs.
For example, in the construction industry, many parties might be
involved in one project and even a small dispute can escalate because a
large number of parties are affected. When such disputes enter a
courtroom, they might be decided by judges or juries who have no
knowledge of construction. Since the 1970s, "dispute resolution boards"
have become a common choice for construction-related disputes. These
boards typically consist of three members, one of whom is a trained
chairperson and the other two appointed by the parties. A single board
follows one construction project from beginning to end, providing a form
of mediation whenever disputes arise. Parties may agree to make a board's
decisions binding or non-binding. Use of a board allows for on-the-scene,
at-the-moment problem-solving that is needed at a construction site to
keep the project on schedule and on budget.
Another type of dispute resolution that emerged in the early 1970s is
the "med-arb." When a dispute arises, parties who make a med-arb
agreement will first engage in mediation to seek settlement. If mediation
fails, the parties proceed to binding arbitration. Parties are free, if they
wish, to create variations of this process as needed; for example, some
issues may be mediated to settlement, and others must be arbitrated.
Finally, on the forefront of ADR practices, parties are using two
innovative ways to end conflict. First, "partnering" attempts to prevent
disputes before they happen. In a partnering relationship, parties agree on
a set of goals and practices at the outset. For example, two parties about to
embark upon a large project together would attend a partnering "retreat"
before the project begins. At the retreat, the parties agree on their goals for
the project and focus on working as a team. The parties commit to a
relationship with open communication and to avoiding litigation from the
beginning. Though partnering began in the construction industry, it has
also spread to other contexts.
Second, "collaborative law" has emerged from mediation as another
option, particularly in family law cases. In collaborative law, each party is
represented by an attorney and the parties agree to seek settlement with no
threat of litigation. But if negotiations fail, both attorneys must typically
withdraw and may not participate in litigation. A collaborative law
process means that parties have the benefit of legal advice during
mediation, but the process is not adversarial and the advocates know from
the beginning that they will not litigate the case. In some cases,
collaborative law's cooperative approach leads to faster, less acrimonious
settlement.

VI.

HIGHER EDUCATION
As federal and state governments, employers, and industries have
implemented ADR options at the front lines of their dispute resolution
strategies, higher education has followed closely behind. ADR in higher
education settings offers not only a way to reduce litigation time and costs,
but also a means of preserving values that are at the heart of higher
education communities -- values that can be lost or misunderstood when
disputes enter the legal system.7 ADR in higher education is thus present
in both faculty and student matters.
a. THE TENURE CASE
Like any other employer, a university will experience employee
grievances from time to time. And like any other employer,
universities may benefit from the decrease in cost and increase in
flexibility provided by ADR options. However, universities have
unique needs as academic institutions that are not found in other
places. In particular, most employers do not have employees subject to
a process at once objective and subjective in the same way that
university professors are subject to a tenure review.
A university professor with continuous tenure may not be
dismissed without adequate cause, dire financial circumstances, or a
fundamental change at the university. Academic freedom is the reason
most often cited to those who express wonder at this rare job security.
Peer review provides another unique facet of higher education
employment. Before granting tenure to a junior faculty member, the
senior faculty of an academic department conducts a peer review to
evaluate the junior member's research, teaching, and service to the
department and discipline. This "peer review" element of promotion is
not found in many other employment settings, but it is central to the
academic mission of a university. While universities may post
objective tenure standards and strive to obtain them, any peer review
process necessarily still contains a strong subjective element. After all,
who better than senior scholars in a discipline to evaluate the
worthiness of one who is striving to join them?
Academic freedom and peer review are two of the cornerstones
of American higher education. However, the peer review that helps
protect academic freedom creates difficulties if a tenure dispute arrives
in state or federal court. Put simply, judges and jurors are not qualified
to assess academic credentials. And it would take a prohibitive amount
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of time and money to give judges and jurors some semblance of the
qualifications required to make such assessments.
Because tenure decisions occur in a unique setting and are
made by a group of tenure "experts" (the applicant's peers), tenure
disputes are well suited to ADR techniques. If a university applies a
specially designed arbitration process to challenges of denied tenure,
the university has the opportunity to craft its own binding process. A
panel of the disputing professor's peers is more qualified to consider a
tenure dispute than a randomly selected jury pool.8 In addition,
arbitration awards generally are not subject to review by federal or
state courts, so the faculty's role in tenure and promotion is protected
from interference. A university also has the option to employ its own
administrative appeals process. Finally, both the university and the
professor might benefit from the privacy afforded by arbitration as
opposed to litigation.
Tenure presents one other possible problem in a university
setting that may be addressed most effectively through ADR options.
In a community of people with "jobs for life" in specific disciplines, a
dispute that gets out of hand may not be easily solved by a job transfer
and could literally last for a lifetime. ADR provides an opportunity for
intervention in these situations on a practical level. A panel of peers
who understand a situation intimately or even a trained mediator may
provide assistance in a dispute that threatens a community but either
cannot or should not enter the legal system.9
Along this vein, a particular resource for faculty may be an
ombudsman. An ombudsman is an independent, neutral and impartial,
confidential, and informal resource who promotes fairness in his or her
community.10 At Brown University, the Faculty Ombudsperson
"endeavors to insure that all faculty members and postdocs are treated
fairly and equitably, by facilitating communication, understanding,
conflict resolution and change."11 A faculty ombudsman may provide
information and resources, mediate a dispute, or bring a community
issue to the attention of university administration. In order to
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safeguard confidentiality and neutrality between all university offices,
the ombudsman reports directly to the university president.12
b. STUDENTS AND OTHER CONFLICTS
Higher education communities also, of course, have another
large population of adults who are not necessarily employees (though
they may be) for whom ADR can provide resolutions to legal and other
problems: students. The confines of a university provide ample
opportunity for various kinds of intra-community conflicts, and
academia has its own code of ethics that may not be reflected in state
or federal statutes, regulations, or cases. At some universities, the
same ADR options are available to both employees and students for
disputes amongst themselves or between each other.
Some universities have enacted comprehensive ADR programs
to address conflict at all of its stages.13 Before a dispute even arises, a
university ombudsman may be made available to all members of the
community, not just faculty, to raise issues of fairness and ethics.14
The ombudsman could mediate him- or herself, or steer parties toward
other ADR resources if that becomes necessary. Mediation, by
whatever means, provides one way to head off disputes before they
become serious enough to merit arbitration or law enforcement.15 An
arbitration-like setting is more appropriate for addressing violations of
university policy, such as an honor code. And university policy must
encourage the reporting of criminal violations to law enforcement.16
As is always the case with ADR, universities have the flexibility to
craft an ADR framework that makes sense at each individual
institution.
A university may offer both mediation and arbitration. For an
arbitration, a panel is more common than an arbitrator. The panel may
be made up of students or faculty, or a mix of both. Arbitration or
arbitration-like procedures at a university allow the university
community to enforce its own standards: for example, a panel
comprised of professors and students might hear a violation of an
academic honor code, whereas a panel of students only might hear a
non-academic violation. Honor codes and the like allow universities to
set community standards apart from criminal, common, or statutory
law, and then apply those standards in consistent ways. The
educational mission of a university means that the university may have
12
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particular standards of conduct or academic expectations based in its
history or affiliation that are enforced through a community-based
ADR process.17
One important consideration in crafting university ADR
procedures, however, is the inappropriateness of ADR for resolving
certain types of situations. For example, the U.S. Department of
Education's Office for Civil Rights advises schools that it is not
appropriate to require a student with a sexual harassment complaint to
work directly with the alleged harasser; nor is it ever appropriate, even
if the parties agree, to mediate an alleged sexual assault.18 Other
allegations of violence can also pose barriers to ADR. At the
University of Michigan, a university representative must agree that
mediation is appropriate, even if the parties already agree, in any case
involving violence.19 A threat of violence during a mediation to a
person who is not a party to that mediation may also give rise to
university liability.20
VII.

CONCLUSION
ADR presents opportunities to higher education both to reduce
the burden of litigation and to perpetuate academic communities' particular
sets of values. Universities can consider ADR, particularly the wellestablished methods of arbitration and mediation, when in the midst of
civil disputes, such as routine contract disputes. The higher education
community can also draw upon ADR models to implement methods of
conflict resolution uniquely suited to problems and situations in higher
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education, such as matters of tenure and honor code violations. For that
purpose, ADR's greatest strength may be its flexibility, which can
outweigh the burden of creating an ADR framework and shouldering
responsibility for it.
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Please refer to the slides and to the p.d.f. document, for example:

plus materials available on the day.
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Tim Birtwistle
Professor of the Law and Policy of Higher Education
Jean Monnet Chair
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United Kingdom
This part of the session (England) refers to the Improving Dispute Resolution Project
(see: www.staffs.ac.uk/idr/) currently being undertaken by a group of researchers in
England funded by the LGM fund of the Higher Education Funding Council for
England and the project summary from its “Toolkit” consultation paper is at the end
of this short paper.

What are the similarities in legal terms?
The use of arbitration and the binding nature of arbitration backed by a
legislative framework and a consensual contractual agreement is virtually identical in
England and the U.S. England has a strong international reputation for commercial
arbitration within the framework of international commercial organisations. In higher
education arbitration is not widely used.
Mediation (and we will come to the problems of definition later) is
increasingly being promoted across the spectrum of disputes – family, neighbourhood,
employment, commercial etc and higher education is no exception except that it is
perhaps late on to the scene and this is a reflection of the late onset of the
formalisation of disputes. A move from collegiality to commercialisation and the
consequences that seem to flow from that (see the literature on the student as a
consumer, for example: Bickle, Birtwistle and Kay 2006).
The use of an “ombuds-function” in higher education is a late arrival on the
scene of English higher education. Across Europe the pattern is variable. In Spain
there is a legal requirement for every university to have ombudsmen dealing with
student and staff disputes and the Spanish higher education ombudsman association is
well organised. Austria currently has a central higher education ombudsman. The
Netherlands has legislative provision for the ombuds-function and some universities
have one for staff and one for students or combined or either or neither. Some
universities in France have an ombuds, the same in Germany, Switzerland, and
Sweden etc. In England there is the Office of the Independent Adjudicator (a central
function for dealing with student disputes that have exhausted the university’s internal
processes).
There is no pattern or template in European higher education. The European
Network of Ombudsmen in Higher Education has an annual meeting (since 2003) and
acts as a loose link for interested parties.
The research project in England has a U.S. partner led by Doug Yarn Director
of the Consortium on Negotiation and Conflict Resolution (CNCR), University of
Georgia. The Centre has worked extensively both across the U.S. and internationally
in the field of ADR and in particular mediation and has published an extensive set of
literature on the topic. Although there is a dictionary of terms it does appear to be a
fact (certainly in England) that there is no common usage of language in this field of
operation apart from that defined by law (for example: arbitration). Words such as
“grievance”, “dispute”, “appeal” do tend to be thrown around and are at times used as
a “racheting-up” mechanism.
There is a tendency in a “win” culture to demand a day in court, or at least 15
minutes of fame. To this end anecdotal evidence suggests (without definitions there
can be no data) that there is a sizeable number of vexatious litigants “out there”.
Given the destructive nature of disputes this does not help anybody in any way.
ADR and especially mediation does seem to be the future and does seem to be
a future that is being encouraged (in England) by the legislators and the courts. To

that end the IDR Project in England and the work of CNCR in the States is essential
to ensure that best practice flourishes.
~~~~~~~~~~~~~~~~~~~~~~~~~~~
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CNCR – see http://law.gsu.edu/cncr and for example the page on (reproduced with the
permission of Professor Doug Yarn CNCR):
Resolving Campus Conflict
While significant advances to institute informal means of resolving disputes have been made in the
business sector and the legal community, the implementation of alternative dispute resolution
methods in resolving campus disputes had been slow and, in some institutions, nonexistent.
There are a variety of dispute resolution mechanisms that can be utilized on campus for the myriad
of disputes found there.

Ombuds
The concept of an ombudsman originated in Sweden (the word means “representative of the
people” in Swedish) in the 18th century. It has evolved into many different meanings in different
parts of the world and different sectors of life, including government, business, and schools. There
are at least 100 colleges and universities in the United States with ombuds programs (Stieber,
“Resolving Campus Disputes: Notes of a University Ombudsman,” The Arbitration Journal, vol. 37,
no. 2, June 1982).
Generally, an ombuds on a university or college campus handles complaints and grievances of
faculty, staff, and/or students. The ombuds is not necessarily a neutral in a dispute since the role
of the ombuds sometimes means championing the cause of one side in a disagreement. The
ombuds can also choose among available remedies, sometimes creating new solutions that are
workable to both parties. Or the ombuds may decide to mediate the case or refer it to mediation
on campus. In some instances, the ombuds may turn the dispute over to another entity on or off
campus.

Mediation
Mediation is a process in which a neutral facilitates settlement discussions between parties. The
neutral has no authority to make a decision or impose a settlement upon the parties. The neutral
attempts to focus the attention of the parties upon their needs and interests rather than upon rights
and positions. The process is voluntary and confidential. There are a number of different ways
that mediation has been used on campus, but the two approaches which have gained relatively
wide acceptance are peer mediation programs and campus mediation centers, which may or may
not use peer mediators.
Peer mediation is a process where professionally trained student mediators help other students
work through conflict. Peer mediation programs may be totally student operated, or they may
receive some assistance from university administration. Usually a staff or faculty advisor with

some experience in mediation oversees the development of the program and gathers a group of
students to be trained who will constitute the core of volunteers to support the program. Peer
mediation programs provide a wonderful training ground for students, enhance their conflict
resolution skills and teach them a new process. Such programs can also provide a vehicle for
campus education and outreach, where peer mediators speak to campus organizations about the
benefits of the program and about conflict resolution.
Another approach to using mediation on campus is to create a separate office or center offering
mediation services for students. Usually a campus mediation center is staffed by one or more
conflict management professionals who coordinate the office, conduct intake sessions and
mediate the disputes that they deem appropriate. Often, these programs are established as a joint
effort between two administrative sectors or an academic department and student affairs.
Questions of credibility that may arise with a peer mediation program seem to be less frequent with
a campus mediation center. Also, the staff of a campus mediation center may be better equipped
to provide training and education around campus, eventually leading to the involvement of faculty,
staff and students as mediators.

Formal Grievance Procedures
Historically, institutions of higher education have relied exclusively on formal mechanisms of
dispute resolution. These formal procedures have included hearing panels, judicial boards and
student conduct committees. Although there are certainly situations where these formal
procedures are needed, formal processes usually do not allow for resolution of the underlying
dispute which may have caused the behavior that led to the grievance. Usually, the student
judicial process is adversarial, with emphasis on due process and student rights. Often, it results
in a feeling of alienation among the participants.
Some grievance procedures are used in conjunction with a code of student conduct whereby
anyone on campus can file a complaint against a student who has breached some provision of the
code. The student will then usually have to respond to the charges before a panel that may be
composed of faculty members, administrators and/or student representatives. In some instances,
the panel or board renders a final decision. In others, the panel or board acts in an advisory
capacity, making a recommendation to a dean, vice president or president, who makes a final
decision based on the panel’s advice.
Formal grievance procedures also differ from institution to institution in the extent to which they
follow quasi-judicial procedures and practices. Some boards or panels may allow attorneys to be
present at the hearing, while others do not. Some follow, although quite loosely, rules of evidence,
others do not. Most schools have separate grievance procedures for faculty, staff and students.

Arbitration
Arbitration involves an independent third party to resolve a dispute. The third party hears both
sides of the problem, then decides what the solution ought to be. The process is called binding
arbitration if the third party can apply sanctions for failure to accept or abide by the decision. It is
called nonbinding or advisory when the arbitrator does not have any special enforcement powers.
Most often, formal grievance procedures use a process that resembles arbitration without calling it
by name. It is less formal than litigation, but often resembles it in many other ways.

ENOHE – see www.english.uva.nl/enohe/enohe_network.cfm

