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Letter from the Editor
Dear Readers,

It is my absolute honor and privilege to bring you the 17th Volume of the Journal of Aging Law and
Policy, brimming with new ideas and creative solutions to the problems faced by many of our
country’s older adults. In this volume we cover a variety of topics, including treatment of older adults
released from the prison system; implications of the law on caregivers, including protecting
individuals from caregiver abuse; and the ever-present issues presented by social security.

It is our aim to provide timely, thoughtful, and practical scholarship in aging to have conversations
focused on protecting some of the most vulnerable people in our society. It is my sincere belief that
the articles in this volume do just that, and I am thrilled that you now have the chance to read them.

Here is a preview of the featured articles in this issue:

Failing Aging: Congress, the Social Contract, and “Saving” Social Security and Medicare

The prolific Professor Rebecca Morgan turns her attention to Social Security and Medicare, arguing
that we should analyze the government’s obligations through the lens of social contract. The article
begins with a granular analysis of social contract, expanding to its application to the context at hand,
and finding that promises made in the past created a binding contract by our government to the
people.

Upon Further Consideration: The Case for Trusts as Contracts

This article discusses and advocates for the proposition that trusts should be treated like contracts. If
we can treat trusts like contracts, the door is opened for options that ordinarily would not be available
through solely the lens of trust law, such as alternative means of modification and additional
enforceable trust provisions.

Beyond the Sentence: The Constitutional Crisis of End-of-Life Care for Incarcerated
Individuals

This article discusses the issue of end-of-life care within prisons, arguing that the lack thereof'is a
systematic crisis. This is analyzed through an ethical lens, highlighting lack of human dignity, and a
legal lens, discussing the barriers created by statute and Supreme Court jurisprudence on prisoners
bringing Eighth Amendment claims.

Barriers to Reintegration: The Socioeconomic Marginalization of Elderly Former Inmates

This article focuses on the challenges and interconnected issues facing elderly former inmates as they
attempt to reintegrate into society, arguing that the law should do more to provide services and
assistance. The article emphasizes that there is a cycle of hardship created by the stigma of a
conviction, leading to a higher likelihood of reincarceration without proper support.



Aging in the Eye of the Storm: Addressing the Need for Stronger Disaster Preparedness for
Older Adults in Long-Term Care Facilities

This article makes the case that disaster preparedness in long term care facilities such as nursing
homes fall woefully short, discussing noncompliance with existing regulations and lack or
coordination between regulators. Herrera discusses several potential fixes, such as a more active
Center for Medicare and Medicaid Services, and additional judicial remedies.

The Caregiver Burden: The Impact of the Current Bureaucratic System on Caregivers and
Older and Disabled Individuals

This article discusses unpaid family caregivers, and the inadequate government programs currently in
place to help support them as they make sacrifices to care for a loved one. Martin recommends that
these processes be streamlined to make them accessible and further suggests tax incentives and
workplace benefits for caregivers.

Home Is Where the Heart Is: Protecting Older Adults From Financial Abuse in the Place They
Love

Using California as a template, this article discusses the implications and impact of financial abuse
on aging individuals, and advocates for broader protections in this field. Mickleburgh discusses the
limitations of elder abuse restraining orders, emphasizing the importance of the return of real
property when it is taken by fraud or undue influence.

Restorative Justice, Elder Mistreatment, and Cognitive Impairment: Toward Expanding
Current Frameworks

Adding to the burgeoning field of scholarship that is restorative justice, this article discusses the
implications of a restorative justice approach on older adults, with an emphasis on cognitively
impaired individuals. The article argues that restorative justice is appropriate for this purpose,
showing a real-world example of efficacy and advocating for further research and development.

Each of these articles represents a step forward in scholarship on each of their respective topics,
reflective of this Journal’s commitment to supporting and publishing forward-thinking and practical
scholarship.

I am deeply grateful to all our student editors and faculty advisors; this would not have been possible
without your support. Thank you for giving your time to our journal. Thank you to our authors, I
appreciate the time and dedication it takes to present your ideas in this way. A final thank you to the
support of our readers, I hope you enjoy Volume 17.

Sincerely,

Logan Culp
Editor-in-Chief

Journal of Aging Law & Policy



FAILING AGING: CONGRESS, THE SOCIAL CONTRACT, AND “SAVING” SOCIAL SECURITY AND MEDICARE
Rebecca C. Morgan”
Abstract

Social Security and Medicare are part of the retirement security social contract the government has with
the American people, but without action from Congress, Trustees of Social Security and Medicare predict
shortfalls within the next decade. This Essay begins with a look at the social contract generally, then as applied
to Social Security and Medicare. Focusing on Social Security, the Essay explores the reasons for the creation of
Social Security and its foundational importance to Americans of all ages, the economy, and social policy. The
Essay examines the promises made by various U.S. presidents to the American people, arguing that those promises
create an obligation to the American people and are not just political posturing. After examining the addition of
Medicare to the retirement security social policy, the Essay considers the forces contributing to the coming
shortfalls, including how prior administrations had responded, and argues that when Congress makes changes to
the programs, Congress must be guided by the purposes and principles of the programs and the social contract
between the government and the people.

1. Introduction

Social Security is in financial trouble—again.! So is Medicare.? “Millions of Americans worry about
Social Security—whether they will get the full retirement paychecks promised to them in years to come. And
many younger people believe . . . that by the time they are ready to retire, Social Security will no longer be there
for them.”

According to the 2025 Social Security Trustees Report, the Social Security Trustees estimate that, without
any changes, Social Security will have to pay reduced benefits to beneficiaries starting in 2034.* Medicare Part A
is also projected to be unable to pay its obligations starting in 2033.° These financial challenges are of no surprise.
As has happened more than once since its inception,® Social Security is headed toward a shortfall. The high cost
of health care in the United States makes it hard for Medicare Part A to stay solvent.” The popularity of these
programs among Americans® coupled with politicians’ need to win and stay in office, as well as cultural and health

* © 2026, All rights reserved. Professor of Law, Stetson University College of Law. This Essay was written as the Author’s 2024 sabbatical project.
The Author would like to thank Elizabeth Campbell and Sofia Herrera for their helpful research, the Honorable Michael P. Allen for his insights and
comments, her colleagues who read this Essay and offered comments and edits, and Professor Sally Waters, the Queen of Reference, for her amazing
research skills. Because of the passage of time to publication, some references have been updated to reflect more current reports.

! THE BD. OF TRUSTEES, FED. OLD-AGE & SURVIVORS INS. & FED. DISABILITY INS. TR. FUNDS, THE 2025 ANNUAL REPORT OF THE BOARD OF TRUSTEES
OF THE FEDERAL OLD-AGE AND SURVIVORS INSURANCE AND FEDERAL DISABILITY INSURANCE TRUST FUND, H.R. Doc. No. 119-62, at 2-7 (2025)
[hereinafter 2025 SSA TRUSTEES].

2 THE BDS. OF TRUSTEES, FED. HOSP. INS. & FED. SUPPLEMENTARY MED. INS. TR. FUNDS, THE 2025 ANNUAL REPORT OF THE BOARDS OF TRUSTEES OF
THE FEDERAL HOSPITAL INSURANCE AND FEDERAL SUPPLEMENTARY MEDICAL INSURANCE TRUST FUNDS, H.R. Doc. No. 119-63, at 1-5 (2025)
[hereinafter 2025 MEDICARE TRUSTEES].

3 Jeff Sommer, The Social Security Fix Nobody Wants to Talk About, N.Y. TIMES (June 4, 2024),

https://www.nytimes.com/2024/05/3 1/business/social-security-trust-funds.html.

42025 SSA TRUSTEES, H.R. Doc. No. 119-62, at 3.

52025 MEDICARE TRUSTEES, H.R. Doc. No. 119-63, at 6-8, 26.

6 Jd. at 25 (“[TThe HI trust fund [has] experienced various periods of surpluses and deficits.”); 2025 SSA TRUSTEES, H.R. Doc. No. 119-62, at 175
(“The 1983 report was the last report for which the actuarial balance was positive for the OASDI program.”).

72025 MEDICARE TRUSTEES, H.R. Doc. No. 119-63, at 26.

8 See, e.g., Lydia Saad, Americans Fairly Satisfied with Social Security System, GALLUP (Feb. 24, 2023),
https://news.gallup.com/poll/470894/americans-fairly-satisfied-social-security-system.aspx.
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changes, makes it easy to lose sight of the original purpose of these programs, especially when it comes time to
“save” them.

This Essay will discuss the retirement security social contract between the government and the American
people, the representations made by certain presidents regarding Social Security and Medicare, the importance of
these programs in providing retirement financial security to older Americans, and how congressional actions to
“save” the programs further the intent of these programs—or not.

First, this Essay will briefly examine the concept of the social contract between the U.S. government and
older Americans. Then it will give a brief overview of Social Security as it pertains to the social contract,
emphasizing the promises to older Americans made by various presidents regarding the purpose of Social
Security. Next, the Essay discusses the enactment of Medicare after many efforts, with a focus on Medicare Part
A. There is a brief discussion of the impact, if any, made by the retirement of the baby boomers on the solvency
of the programs.

This Essay then argues that this retirement security social contract creates moral and political obligations
between Congress and the American people, and that Congress must consider these obligations in any actions it
takes regarding Social Security and Medicare. To support this thesis, the Essay turns to an analysis of whether
congressional action or inaction, as the case may be, is failing older Americans through the changes to Social
Security and Medicare. These changes may be done to make the programs more financially secure, but are made
seemingly without an acknowledgement of the government’s social contract with older Americans. There is no
doubt that Congress has the authority to change these programs,” but in order to fulfill the intent of these programs,
this Essay argues that what matters are the ways the programs are changed and that without these considerations,
Congress is, in fact, failing aging.

II. The Social Contract Generally

Black’s Law Dictionary defines social contract as “[t]he express or implied agreement between citizens
and their government whereby individuals agree to surrender certain freedoms in exchange for mutual protection;
an agreement forming the foundation of a political society.”!® Jean-Jacques Rousseau advanced the concept of
the social contract in his writings.!! Rousseau’s political philosophy was that “[t]he point of the Social Contract
theory . . . is that legitimate society exists by the agreement of the people, and acts by popular will.”!?

As is true with a contract, both parties enter a bargain of sorts. In the case of a social contract between the
government and its citizens, there is an “agreement” where citizens give up freedoms in return for something from
the government that brings protections of some kind to those citizens. There is a common need, problem, or
interest of citizens that can be met through government action or programs. A social contract gives a framework

942 U.S.C. § 1304; see also infia text accompanying note 29.

10 Social Contract, BLACK’S LAW DICTIONARY (12th ed. 2024). For a detailed discussion of social contract theory, see Anita L. Allen, Social Contract
Theory in American Case Law, 51 FLA. L. REv. 1 (1999).

11 See, e.g., JEAN-JACQUES ROUSSEAU, THE SOCIAL CONTRACT AND DISCOURSES (G.D.H. Cole trans., J.M. Dent & Sons 1913). For an in-depth
discussion of the social contract, its evolution, and application in the United States, see Brian Gilmore, American Rousseau: Barack Obama and the
Social Contract, 35 T. MARSHALL L. REV. 9 (2009).

12 ROUSSEAU, supra note 11, at xxxv. In his book Rousseau writes:

[If] the State is a moral person whose life is in the union of its members, and if the most important of its cares is the care for its
own preservation, it must have a universal and compelling force, in order to move and dispose each part as may be most
advantageous to the whole . . . . [TThe social compact gives the body politic absolute power over all its members also; and it is this
power which, under the direction of the general will, bears, as I have said, the name of Sovereignty.

But, besides the public person, we have to consider the private persons composing it, whose life and liberty are naturally
independent of it. We are bound then to distinguish clearly between the respective rights of the citizens and the Sovereign, and
between the duties the former have to fulfil as subjects, and the natural rights they should enjoy as men.

1d. at 24. As far as the impact a social contract has on citizens, Rousseau offers that “[e]ach [person] alienates . . . by the social compact, only such
part of [their] powers, goods, and liberty as it is important for the community to control; but it must also be granted that the Sovereign is sole judge of
what is important.” Id.
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for understanding the relationship of the government to its citizens vis-a-vis a specific program, and provides an
understanding of the reasons for such program.!?

Compare the social contract with a private contract between two citizens or their representatives. With the
private contract, these citizens would be actively involved in crafting the terms of the agreement to which they
will be bound, and both would benefit from the bargain and bind themselves to the obligations.'* However, with
a social contract, citizens are not actively involved in the crafting of the agreement except in a limited way—their
vote regarding the election or retention of their representative or senator, or through a constituent communication.
The citizens would benefit from the programs and services provided through the social contract!® but have no
direct impact on the obligations to which they find themselves bound, and are unlikely to have any remedies,
contractual or otherwise, regarding their actions under the social contract.

With the creation of the Social Security program, the government assumed a duty to citizens who paid
taxes into the system.!® At the time of enactment, the country was fighting through the Great Depression and
poverty was widespread.!” As part of the New Deal, congressional enactment of Social Security created a social
contract to ensure retirement security. Under this contract, individuals would give up part of their earnings through
the payment of taxes on covered employment, and, on their retirement, they would have a guaranteed income that
would keep them from destitution.!® The program would ultimately serve the greater good, protect older
individuals from forces outside their control,! garner significant support in Congress,?’ and be extremely popular

13 Martha Albertson Fineman, Contract and Care, 76 CHL-KENT L. REV. 1403, 1414-15 (2001); see also ROUSSEAU, supra note 11, at 24. Rousseau
explains the reciprocal obligations between the government and citizens as follows:

The undertakings which bind us to the social body are obligatory only because they are mutual; and their nature is such that in
fulfilling them we cannot work for others without working for ourselves . . . It proves that the general will, to be really such, must
be general in its object as well as its essence; that it must both come from all and apply to all; and that it loses its natural rectitude
when it is directed to some particular and determinate object . . .

Id. at 24-25.

14 See, e.g., Contract, BLACK’S LAW DICTIONARY (12th ed. 2024) (“[A]greement between two or more parties creating obligations that are enforceable
or otherwise recognizable at law . . . .”).

15 See, e.g., Fineman, supra note 13.

16 See, e.g., Charles A. Reich, Property Law and the New Economic Order: A Betrayal of Middle Americans and the Poor, 71 CHIL-KENT L. REV. 817,
817 (1996) (“Under the New Deal increased constitutional powers were assumed by the government in return for societal responsibility to the
individuals who gave up their economic independence in recognition of the greater efficiency of large organizations. . . . [i]f the new social contract
was to be respected, welfare state protections and benefits for the middle class and the poor must be treated as entitlements—a substitute for old
forms of property.”); see also Randall G. Holcombe, The Continuing Social Contract, 53 Soc. Sc1. 211,211 (1978) (“The basis of the social contract
theory of government is that all individuals in a free society are bound in their interactions by an implicit social contract, which dictates the rights and
responsibilities of the individual within society.”).

On March 25, 2024, Justice Stephen Breyer appeared on the Late Show with Steven Colbert, discussing his new book, READING THE
CONSTITUTION: WHY I CHOSE PRAGMATISM, NOT TEXTUALISM. As part of their discussion regarding judicial philosophy, Justice Breyer mentioned the
New Deal and how the Supreme Court had to change its view of the Constitution and property, resulting in allowing more control to Congress and
federal agencies to govern. See The Late Show with Steven Colbert, Justice Breyer: You Don't Want a Judge to be Influenced by Popular Opinion
when Judging a Case, YOUTUBE, at 30:01-55 (Mar. 25, 2024), https://www.youtube.com/watch?v=j6H8jgBg2Bc; see also STEPHEN BREYER,
READING THE CONSTITUTION: WHY I CHOSE PRAGMATISM, NOT TEXTUALISM 23741 (2023). In Chapter 19, titled Three Paradigm Shifts, Justice
Breyer discussed the “New Deal Court” and explained a change in the Court’s direction, especially that of the approach in “interpreting the
Constitution.” /d. at 238.

17 See infra Part I1I(A).

18 Fernando M. Torres-Gil, The New Aging: Individual and Societal Responses, 10 ELDER L.J. 91, 95 (2002) (discussing the New Deal and Social
Security); see also Flemming v. Nestor, 363 U.S. 603, 610 (1960) (quoting Helvering v. Davis, 301 U.S. 619, 641 (1937)) (“The ‘right’ to Social
Security benefits is in one sense ‘earned,” for the entire scheme rests on the legislative judgment that those who in their productive years were
functioning members of the economy may justly call upon that economy, in their later years, for protection from ‘the rigors of the poor house as well
as from the haunting fear that such a lot awaits them when journey's end is near.””).

19 See, e.g., FDR 5 Statements on Social Security, SOC. SEC., https://www.ssa.gov/history/fdrstmts.html (last visited Mar. 24, 2026) (Message to
Congress Reviewing the Broad Objectives and Accomplishments of the Administration) [hereinafter FDR s Statements]; id. (Presidential Statement
Signing the Social Security Act).

20 Birth and Early Days of Social Security in the U.S.: Edwin Witte, SOC. SEC. ADMIN., https://www.ssa.gov/history/ew25.html (last visited Mar. 24,
2026) (noting overwhelming bipartisan support in passing the law).
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with the American people.?!

Congress, in enacting the Social Security and Medicare programs, imbued them with several core
principles as part of this social contract: to give Americans retirement and health security through payment of
taxes that are tied to employment; to recognize that the government’s obligation to protect citizens from
impoverishment in their later years is tied to taxation; and to provide that Americans who meet the requirements
of the programs are entitled to benefits. In other words, “Social Security has come to symbolize a social contract
and an expectation by all Americans that they will have a measure of protection from the vicissitudes of old
age.”?? There is a benefit of this contract for Americans—mandatory saving for their future retirement, and an
obligation—paying taxes into Social Security, but as discussed later, very little remedy for those who will or are
receiving the benefit. Congress makes the laws; it can change them.?

III. The Social Contract and Social Security?*

Social Security is a multi-faceted, complex program of great importance to recipients. Three points about
Social Security are discussed in this section: first, why Social Security was created when it was, next, why it was
changed so soon after its enactment, and finally, Social Security’s importance to recipients, the economy, and the
country.

A. Why Social Security?
As explained in Section II, on the heels of the Great Depression and the Dust Bowl,?® Congress and
President Roosevelt moved to pass the Social Security Act.?® There had been many wide-ranging proposals for
some kind of economic security for older Americans.?” The traditional informal way of providing economic
security was and is through support of family and other relatives.?®

Hopefully older Americans had worked and saved, but unforeseen circumstances may have rendered their
resources insufficient or nonexistent. Before the passage of the Social Security Act, charity was an important, and
perhaps the only, option for some.?” Thus, prior to President Roosevelt assuming office, it seemed the primary

21 See, e.g., Emerson Sprick, Social Security: On Autopilot and Heading Toward a Cliff, BIPARTISAN POL’Y CTR. (May 6, 2024),
https://bipartisanpolicy.org/article/social-security-autopilot-heading-toward-cliff/ (describing Social Security as the “nation’s most effective and most
popular federal program”).

22 Torres-Gil, supra note 18; see also Future of Government: The Social Contract, WORLD BANK GRP.,
https://www.worldbank.org/en/programs/futureofgovernment/social-contract-role (last visited Mar. 24, 2026) (social contract relies on broader
society and citizens benefiting from the bargain with the state, recognizing impact of imbalance of power and resources).

23 Supreme Court Case: Flemming v. Nestor, SOC. SEC. ADMIN, https://www.ssa.gov/history/nestor.html (last visited Mar. 24, 2026) (“More so than
general federal income taxes can be said to establish ‘rights’ to certain government services. [It] is often expressed . . . that Social Security benefits
are ‘an earned right.” This is true enough in a moral and political sense. But like all federal entitlement programs, Congress can change the rules
regarding eligibility . . . The rules can be made more generous, or they can be made more restrictive. Benefits which are granted at one time can be
withdrawn . . . .”).

24 For an in-depth discussion of the politics of Social Security from President Roosevelt to President George W. Bush, see NANCY J. ALTMAN, THE
BATTLE FOR SOCIAL SECURITY: FROM FDR’S VISION TO BUSH’S GAMBLE (2005). For a more general discussion, see R. DOUGLAS ARNOLD, FIXING
SOCIAL SECURITY: THE POLITICS OF REFORM IN A POLARIZED AGE (2022).

25 See, e.g., Larry DeWitt, The Development of Social Security in America, 70 Soc. SEC. BULL., no. 3, 2010, at 4 (discussing the country’s recovery
and actions yet to be taken).

26 The catalyst for its passage was the Great Depression, but the “reason” for it was individuals’ economic insecurity. /d.

27 See, e.g., Historical Background and Development of Social Security, SOC. SEC. ADMIN., https://www.ssa.gov/history/briefhistory3.html (last
visited Mar. 24, 2026) (discussing proposals and development of programs to provide economic security including guilds in Europe, “Poor Laws”,
fraternal organizations in the U.S., military pensions, company pensions, state aid, “Share Our Wealth”, the Townsend Plan, and the Bigelow Plan, to
name a few); see also Reich, supra note 16, at 817—18 (discussing “economic citizenship” and the importance of treating benefits as “legally
protected rights”).

28 Historical Background and Development of Social Security, supra note 27; see also ALTMAN, supra note 24, at 7 (older Americans would live with
children where possible; otherwise, the option was living in “poorhouse”).

2 See, e.g., ALTMAN, supra note 24, at 16.
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way of providing economic security to those in need was an ad hoc welfare approach at the local or state level.>

Creating Social Security was a major change in the government’s approach to retirement security, shifting the
focus for retirement security to an organized, proactive one. Americans, in partnership with the government, could
plan for, and be forced to save toward, their own financial security for when they became older.

With President Roosevelt’s approach, the provision of economic security turned from welfare to social
insurance,’! using traditional insurance principles.*? As an explanation for the need for this program of economic
security, President Roosevelt noted the importance of providing “security against the hazards and vicissitudes of
life.”*3 President Roosevelt went on to note that “[f]ear and worry based on unknown danger contributed to social
unrest and economic demoralization. If, as our Constitution tells us, our Federal Government was established
among other things, ‘to promote the general welfare,’ it is our plain duty to provide for that security upon which
welfare depends.”** But this was only part of the solution to providing financial security.

The Social Security program lasts through the life of the beneficiary, although the role of the beneficiary
changes once they reach retirement age. They start as workers paying taxes into the program and then they become
beneficiaries of the program, receiving benefits for the remainder of their lives.*

B. Design the Contract, Then Change the Terms Through Congressional Action?

The program as initially designed was not without flaws,?® which to some extent are contributing to the
solvency problem today. Nor was there unanimous support for the bill.*” Yet today, the importance of Social
Security and Medicare cannot be overstated.®

Almost from the start, the viability of the Social Security program was destined to change. The 1939
Amendments to the Social Security Act** added, among other changes, the Social Security Trust fund.*’ Before

30 Historical Background and Development of Social Security, supra note 27. The Social Security Administration noted that prior to the Great
Depression, states were faced with citizens experiencing economic insecurity. /d.; see also James P. Cooney & H. David Prior, Social Welfare—An
Emerging Doctrine of Statutory Entitlement, 44 NOTRE DAME L. REV. 603, 606—07 (1969) (noting Social Security amounted to major change in how
the United States approached the issue of poverty by moving the focus to the federal government for solutions).

31 Historical Background and Development of Social Security, supra note 27. Social Insurance is defined as “[i]nsurance provided by a government
to persons facing particular perils (such as unemployment) [or disability] or to persons who have a certain status [such as the elderly or the blind].
Social insurance, such as that created by the Social Security Act of 1935, is typically part of a government's broader social policy.” BLACK’S LAW
DICTIONARY (12th ed. 2024); see also Helvering v. Davis, 301 U.S. 619, 640 (1937) (“general welfare” spending as social policy).

32 Historical Background and Development of Social Security, supra note 27 (discussing the significance of social insurance in the design of the
program, its historical development, and its flexible application); see also, e.g., ARNOLD, supra note 24, at 23; DeWitt, supra note 25, at 1-2 (“Social
insurance provides a method for addressing the problem of economic security . . . . The concept of social insurance is that individuals contribute to a
central fund managed by governments, and this fund is then used to provide income to individuals when they become unable to support themselves
through their own labors. Social insurance differs from private insurance in that governments employ elements of social policy beyond strict actuarial
principles, with an emphasis on the social adequacy of benefits as well as concerns of strict equity for participants.”’); MITCHELL BARNES ET AL., THE
HAMILTON PROJECT, THE SOCIAL INSURANCE SYSTEM IN THE U.S.: POLICIES TO PROTECT WORKERS AND FAMILIES 2—-16 (2021) (discussing social
insurance protections and support).

3 FDR's Statements, supra note 19 (Message to Congress Reviewing the Broad Objectives and Accomplishments of the Administration); see also id.
(Message to Congress on Social Security); id. (Presidential Statement Signing the Social Security Act).

34 Id. (Message to Congress Reviewing the Broad Objectives and Accomplishments of the Administration). But see, e.g., Charles A. Reich, The New
Property, 73 YALE L.J. 733, 737 (1964) (discussing that the money paid by workers into Social Security, for example, cannot be used by the worker
for “savings or insurance”).

35 Flemming v. Nestor, 363 U.S. 603, 609 (1960).

36 See, e.g., Alicia H. Munnell, Social Security s Financial Outlook: The 2023 Update in Perspective, 23 CTR. RETIREMENT RscH. Bos. COLL., no. 9,
Apr. 2023, at 1 (“This financing approach is the result of a policy decision in the late 1930s to pay benefits far in excess of contributions for the early
cohorts of workers. The decision essentially gave away the trust fund that would have accumulated and, importantly, gave away the interest on those
contributions.”).

37 TAMAR B. BRESLAUER & WILLIAM R. MORTON, CONG. RSCH. SERV., RL30920, SOCIAL SECURITY: MAJOR DECISIONS IN THE HOUSE AND SENATE
SINCE 1935, at 3—4 (2025) (discussing some objections to the retirement program, including preference for a charity model, or reliance on employer
pensions); see also ALTMAN, supra note 24. Some objections from Republicans noted by Altman included the preference for a welfare system and
concerns about competing against and putting an untenable burden on the private sector. /d. at 68—70.

38 Perhaps President Roosevelt foresaw how they would be a critical part of our economy, culture, and social structure. See FDR s Statements, supra
note 19 (Presidential Statement Signing the Social Security Act).

3 Social Security Act Amendments of 1939, Pub. L. No. 76-379, 53 Stat. 1360 (codified as 42 U.S.C. §§ 401-433).

40 1d. § 201, 53 Stat. at 1362 (Federal Old-Age and Survivors Insurance Trust Fund); 42 U.S.C. § 401(a).
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the 1939 Amendments, the vision for Social Security was the buildup of the trust fund, but with the 1939
Amendments it was basically turned into a “pay as you go” system, resulting in the situation where retirees
received benefits that exceeded the amount of their contributions.*! The slowly growing problems with the
program’s long-term solvency had begun.

C. Social Security’s Importance

Unfortunately, Social Security has taken on increasing importance in providing financial security to older
Americans.*? With widespread support for the program from their constituents,* Social Security has been viewed
as untouchable by politicians,** and for some time viewed as “the third rail of American politics.”*

How important are Social Security retirement benefits not only in fulfilling the goals of President
Roosevelt through this social contract but as an income source for retired Americans? According to Social
Security, almost 100% of older adults (60 to 89 years of age) currently draw funds or will in the future.*® It is the
biggest income source for the majority of beneficiaries; in 2015, forty percent of beneficiaries received more than
fifty percent of their income from Social Security and for a smaller number of beneficiaries, it was ninety
percent.*’ The benefits, provided in an effective and efficient way, are clearly integral to retirement security.*3

Although Social Security data shows the importance of Social Security in providing some form of
retirement security for older Americans,* Social Security is not only important to individual beneficiaries;° it is
also important to the economy, the federal government, and the states. Without Social Security, many people
would be at risk for financial insecurity.’! Many recipients might fall below the poverty line,> likely resulting in
a greater reliance on state aid for services and supports. According to the 2025 SSA Trustees’ Report,
approximately 54 million retired older Americans and dependents received benefits, with 6 million receiving
survivors’ benefits.>?

41 Munnell, supra note 36; see also ARNOLD, supra note 24, at 2-5.

4 See, e.g., Torres-Gil, supra note 18, at 94 (“The politics of aging in the year 2002 have led to an interesting and important debate over the future of
Social Security, the bedrock of the New Deal. This program has become the basic income security for persons over sixty-five.””); KATHLEEN ROMIG,
CTR. BUDGET & POL’Y PRIORITIES, SOCIAL SECURITY LIFTS MORE PEOPLE ABOVE THE POVERTY LINE THAN ANY OTHER PROGRAM 1-2 (2025) (citing
Policy Basics: Top Ten Facts About Social Security, CTR. BUDGET & POL’Y PRIORITIES, https://www.cbpp.org/research/social-security/policy-basics-
top-ten-facts-about-social-security (last updated May 31, 2024)); see also, e.g., Reich, supra note 16, at 734 (noting that government benefits are the
primary income source for many Americans.); Keeping Our Promise to Older Adults and People with Disabilities: The Status of Social Security
Today: Hearing Before the S. Spec. Comm. on Aging, 118th Cong. 19 (2024) (statement of Martin O’Malley, Comm’r, Soc. Sec. Admin.) (eighty
percent of Americans support Social Security).

4 See, e.g., Saad, supra note 8.

4 See Karen Kornbluh & Rachel Homer, The New Family Values Agenda: Renewing Our Social Contract, 4 HARV. L. & POL’Y REV. 73, 79-80
(2010) (“By making these programs automatic and tying them not only to contributions but also to past work, FDR ensured that they would become
the large, politically sacrosanct programs they are today. Indeed, FDR famously stated that he created the payroll tax so that ‘no damn politician can
ever scrap my social security program.””) (citing 2 ARTHUR M. SCHLESINGER, JR., THE AGE OF ROOSEVELT: THE COMING OF THE NEW DEAL 309
(Mariner Books 1st ed., 2003)).

4 William Safire, Third Rail, N.Y. TIMES (Feb. 18, 2007), https://www.nytimes.com/2007/02/18/magazine/18wwInsafire.t.html (emphasis in original)
(discussing the origin of the phrase as applied to Social Security during the Reagan administration and attribution of it to Kirk O’Donnell, counsel to
House Speaker Tip O’Neill).

46 ROMIG, supra note 42; Policy Basics: Top Ten Facts About Social Security, supra note 42 (noting in Fact #3 that Social Security provides a
foundation of retirement protection for nearly all people in the U.S.).

41 Policy Basics: Top Ten Facts About Social Security, supra note 42 (citations omitted); see also ROMIG, supra note 42.

48 Policy Basics: Top Ten Facts About Social Security, supra note 42 (citations omitted); see also DeWitt, supra note 25, at 1 (explaining that
insurance principle is the strategy of reducing a person’s economic risk through paying into a fund from which payments are made).

4 Fact Sheet, Soc. SEC. ADMIN, https://www.ssa.gov/news/press/factsheets/basicfact-alt.pdf (last visited Mar. 24, 2026); Irena Dushi & Brad
Trenkamp, Improving the Measurement of Retirement Income of the Aged Population 14, 18 (Soc. Sec. Admin., ORES Working Paper No. 116, Jan.
2021), https://www.ssa.gov/policy/docs/workingpapers/wp116.pdf.

0 Fact Sheet, supra note 49.

31 See, e.g., ROMIG, supra note 42.

27d.

532025 SSA TRUSTEES, H.R. Doc. No. 119-62, at 2; see also U.S. GOV’T ACCOUNTABILITY OFF., GAO-23-106667, SOCIAL SECURITY SERIES PART 1:
THE DILEMMA 1 (2023).
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Regarding the monthly payments a recipient receives, the Government Accountability Office (“GAO”)
reported that the benefits replace some lost income when the worker retires or dies.>* With Social Security’s
periodic funding issues, it is unfortunate that a significant number of social security recipients receive most of
their retirement income from their Social Security benefits.>® Beneficiaries rely on those benefits for their normal
living expenses.>® The Center for Budget and Policy Priorities®’ described the received benefits as “modest,” but
a significant source of income for many.

Because of this, the financial stability of the program has become even more important. Although
Congress has the power to amend or even eliminate Social Security,” their importance to America means
Congress and the courts should be giving great deference to these programs before changes are made. Congress
has a special responsibility to older Americans to consider the promises made to them over the years about these
programs and to view any proposed changes to these programs through the lens of the social contract®® as
originally outlined by President Roosevelt.®!

D. The Promise of Retirement Security for Older Americans:

President Roosevelt, in a message to Congress reflecting on the Nation’s recovery from the Great
Depression and tasks remaining for recovery, identified three objectives or factors for the nation’s recovery. The
first was security for Americans, the second, “economic circumstances and the forces of nature,” and the third,
setting the stage for the argument for passage of Social Security.®” Roosevelt was looking for an insurance solution
to give solid protection against the financial limitations of aging; the solution would be a joint partnership between
the federal government and the states.®

Not too long after the program’s establishment, questions about Social Security were brought to the
Supreme Court of the United States. Recall President Roosevelt’s insistence that Social Security be social
insurance.®* The Court recognized this in Flemming v. Nestor,%> pointing out that a worker’s benefits were
“noncontractual . . . [and] cannot be soundly analogized to that of the holder of an annuity, whose right to benefits
is bottomed on his contractual premium payments.”°

But for one of the most compelling questions—whether Social Security beneficiaries had any property
rights in the money they paid through taxes into the Social Security Trust Fund—the Supreme Court made clear
that a recipient had no property right in their Social Security benefits; the program’s need for flexibility was
paramount.®’

3 U.S. GOV’T ACCOUNTABILITY OFF., supra note 53.

3 Id. (“In 2023, Social Security benefits will replace just over 71 percent of pre-retirement earnings for newly entitled beneficiaries with
relatively low career average earnings of about $15,900 per year—these beneficiaries will receive about $11,300 in benefits for the year.
Social Security benefits also represent a substantial percentage of some workers’ total retirement income, ranging from 83 percent of income
for the lowest income quintile (with a median income of about $14,400 per year) to 30 percent for the fourth income quintile (with a median
income of just over $81,500 per year) in 2017. Of those receiving benefits in January 2023, 74 percent were retired workers who received an
average annual benefit of nearly $22,000.”) (citations omitted).

36 Id.

57 CTR. BUDGET & POL’Y PRIORITIES, https//www.cbpp.org (last visited Mar. 24, 2026).

58 KATHLEEN ROMIG, CTR. BUDGET & POL’Y PRIORITIES, RAISING SOCIAL SECURITY’S RETIREMENT AGE WOULD CUT BENEFITS FOR ALL NEW RETIREES
2 (2025)

39 Supreme Court Case: Flemming v. Nestor, supra note 23.

0 Thank you, Judge Allen, for this point.

81 FRD s Statements, supra note 19 (Presidential Statement Signing the Social Security Act) (framing the Act as “protection to the

average citizen and to his family . . . against poverty-ridden old age” and “tak[ing] care of human needs . . .”).

62 Jd. (Message to Congress Reviewing the Broad Objectives and Accomplishments of the Administration); see also Great Depression Facts,
FRANKLIN D. ROOSEVELT PRESIDENTIAL LIBR. & MUSEUM, https://www.fdrlibrary.org/great-depression-facts (last visited Mar. 24, 2026).

% FRD s Statements, supra note 19 (Presidential Statement Signing the Social Security Act).

4 1d.

95363 U.S. 603 (1960); see also Supreme Court Case: Flemming v. Nestor, supra note 23.

% Flemming, 363 U.S. at 60910 (citations omitted).

7 1d. at 610.
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The complexity of the program design demanded flexibility that would be lost if beneficiaries had property
rights in prospective benefits.®® It was doubtless that Congress, aware of the need for such flexibility, included in
the original Act, and has since retained, a clause expressly reserving to it “[t]he right to alter, amend, or repeal
any provision of the Act.”®

E. The Social Contract Expanded: Medicare”

Social Security retirement benefits were only one-half of the promise by President Roosevelt. The other
half was insurance to cover medical care.”! As President Johnson commented, the advantage of Social Security
could not be fully attained without a concomitant health care program.’?

In President Johnson’s 1965 message to Congress, he repeatedly referred to the proposal that became
Medicare as health insurance, although beneficiaries pay taxes for Part A during the working phase of their lives.”?
Although President Johnson was successful in securing the Medicare program, he was not the first or only
President to see its need. For example, in 1945, President Roosevelt spoke to Congress about adding health
insurance to the Social Security program.’* President Truman followed up in November of 1945, urging Congress
to adopt a national health insurance program.’

Prior to the adoption of Medicare, older Americans had few options. Private insurers thought them to be
a “bad risk,” and insurers found themselves unable to provide “comprehensive, affordable health care coverage”
for this cohort of the population.’® Originally, Medicare was intended to cover the expenses from hospitalization
since that seemed to be the most pressing issue in financing such health care.”” Nowadays, there are many more
problems in health care financing for older Americans, including prescription drug coverage and drug prices,”®

8 Id.

% Id. at 611 (citing 42 U.S.C. § 1304).

70 For an excellent discussion of the history of Medicare up until 1965, see PETER A. CORNING, THE EVOLUTION OF MEDICARE . . . FROM IDEA TO LAW
(Soc. Sec. Admin., ORS Rsch. Rep. No. 29, 1969), https://www.ssa.gov/history/corning.html.

7!'In his chapter titled Who Makes Social Welfare Policy?, Peter A. Corning discussed this half of the promise, noting that there was agreement on
certain ideas and debating society’s duty to provide for it. /d. at 118-19.

72 Special Message to the Congress: “Advancing the Nations Health”’, THE AM. PRESIDENCY PROIJ., https://www.presidency.ucsb.edu/documents/
special-message-the-congress-advancing-the-nations-health (last visited Mar. 24, 2026); see also Historical Background and Development of Social
Security, supra note 27 (“Since World War 11, there has been increasing awareness of the fact that the full value of Social Security would not be
realized unless provision were made to deal with the problem of costs of illnesses among our older citizens . . . Compassion and reason dictate that
this logical extension of our proven Social Security system will supply the prudent, feasible, and dignified way to free the aged from the fear of
financial hardship in the event of illness.”).

73 Special Message to the Congress: “Advancing the Nation's Health”, supra note 72.

74 ALTMAN, supra note 24, at 146; see also State of the Union Address, THE AM. PRESIDENCY PROJ., https://www.presidency.ucsb.edu/documents/
state-the-union-address (last visited Mar. 24, 2026) (“An expanded social-security program and adequate health . . . programs must play essential
roles in a program designed to support individual productivity and mass purchasing power.”).

75 ALTMAN, supra note 24, at 147; see also Howard Markel, How Medicare Came to Be, Thanks to Harry S. Truman, PBS NEws (July 30, 2014,
12:50 PM EDT) (noting that even though there were some attempts with the Eisenhower and Kennedy administrations, it was Truman’s efforts in
1945, 1947, and 1949 that gave the impetus for the Johnson administration to achieve success); Special Message to the Congress Recommending a
Comprehensive Health Program, HARRY S. TRUMAN LIB. & MUSEUM, https://www.trumanlibrary.gov/library/public-papers/192/special-message-
congress-recommending-comprehensive-health-program (last visited Mar. 24, 2026); Special Message to the Congress on Health and Disability
Insurance, HARRY S. TRUMAN LIB. & MUSEUM, https://www.trumanlibrary.gov/library/public-papers/98/special-message-congress-health-and-
disability-insurance (last visited Mar. 24, 2026); Special Message to the Congress on the Nation's Health Needs, HARRY S. TRUMAN LIB. & MUSEUM
https://www.trumanlibrary.gov/library/public-papers/85/special-message-congress-nations-health-needs (last visited Mar. 24, 2026); Medicare and
Medicaid (1965), NAT’L ARCHIVES, https://www.archives.gov/milestone-documents/medicare-and-medicaid-act (last updated Feb. 8, 2022) (critics
claimed this would result in “socialized medicine”).

76 Medicare and Medicaid (1965), supra note 75.

77 See NAT’L ACAD. OF SOC. INS., MEDICARE AND THE AMERICAN SOCIAL CONTRACT ch. 2 (1999).

78 See, e.g., Craig Palosky, 3 Charts: Drug Prices in the United States, KFF (Feb. 7, 2024), https://www.kff.org/health-costs/press-release/3-charts-
about-drug-prices-in-the-united-states/ (discussing concerns about the costs of prescription drugs); see also Dan Witters, In U.S., 66% Report
Increase in Cost of Prescription Drugs, GALLUP (Apr. 28. 2020), https://news.gallup.com/poll/308036/report-increase-cost-prescription-drugs.aspx.
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the high cost of health care in the U.S.,” the cost of long-term care,®* and the availability of, and costs for,
caregivers.’!

Medicare has long been considered part of the social contract the government has with older Americans
and, like Social Security, has its own solvency struggles.®® For example, the panel of the National Academy of
Social Insurance offered criteria for considering Medicare in upcoming years.®* The criteria included financial
security of beneficiaries.®> Another criterion addressed political accountability, which is the ability to measure the
completion of goals and to identify and rectify problems in a way that is equitable to providers, beneficiaries, and
taxpayers.®® Given the high cost of health care, it makes sense to have Medicare structured as a social insurance
program, since the program provides protection to those not able to be otherwise insured.®’

Medicare is certainly part of the social contract that supports the promise, made by President Roosevelt, to
provide financial security to older Americans.®® This program not only provides a level of financial security by
providing some coverage for health care costs, but it also demonstrates the government’s commitment to older
Americans.

Finally, with the passage of the Medicare Act, older Americans had access to health care coverage tied to
Social Security.®” This combination of the two programs completed the plan to provide retirement security to
older Americans.

82

7 See, e.g., Grace Sparks et al., Americans’ Challenges with Health Care Costs, KFF (Apr. 30, 2026), https://www.kff.org/health-costs/issue-
brief/americans-challenges-with-health-care-costs/.

80 See, e.g., Liz Hamel & Alex Montero, The Affordability of Long-Term Care and Support Services: Findings from a KFF Survey, KFF (Nov. 14,
2023), https://www.kff.org/health-costs/poll-finding/the-affordability-of-long-term-care-and-support-services/; see also Ben Harris & Liam Marshall,
Immigration to Address Caregiving Shortfall, BROOKINGS INST. (Apr. 2, 2024), https://www.brookings.edu/articles/immigration-to-address-the-
caregiving-shortfall/ (warning of a significant caregiver shortage in the future); RICHARD W. JOHNSON, U.S. DEPT. HEALTH & HUMAN SERV., ASPE
RESEARCH BRIEF: WHAT IS THE LIFETIME RISK OF NEEDING AND RECEIVING LONG-TERM SERVICES AND SUPPORT? 8 (2019).

81 See Harris & Marshall, supra note 80; JOHNSON, supra note 80.

82 See NAT’L ACAD. OF SocC. INS., supra note 77, at I (executive summary noting the design of Mediare included components of both social insurance
and social welfare).

83 See THE BDS. OF TRUSTEES, FED. HOSP. INS. & FED. SUPPLEMENTARY MED. INS. TR. FUNDS, THE 2023 ANNUAL REPORT OF THE BOARDS OF TRUSTEES
OF THE FEDERAL HOSPITAL INSURANCE AND FEDERAL SUPPLEMENTARY MEDICAL INSURANCE TRUST FUNDS, H.R. Doc. No. 118-22, at 6, 64 (2023)
[hereinafter 2023 MEDICARE TRUSTEES]; THE BDS. OF TRUSTEES, FED. HOSP. INS. & FED. SUPPLEMENTARY MED. INS. TR. FUNDS, THE 2024 ANNUAL
REPORT OF THE BOARDS OF TRUSTEES OF THE FEDERAL HOSPITAL INSURANCE AND FEDERAL SUPPLEMENTARY MEDICAL INSURANCE TRUST FUNDS, H.R.
Doc. No. 118-136, at 5, 44 (2024) [hereinafter 2024 MEDICARE TRUSTEES]; 2025 MEDICARE TRUSTEES, H.R. Doc. No. 119-63, at 4-5 (2025); see
also Alessandra Malito, Forget the Social Security Crisis. Medicare Funding Could Be a Much Bigger Problem, MARKETWATCH (May 9, 2024, 7:00
AM EDT), https://www.marketwatch.com/story/forget-the-social-security-crisis-medicare-funding-could-be-a-much-bigger-problem-ab192¢99
(discussing options for “fix[ing]” Medicare, its importance, and political ramifications).

84 The elements of social insurance vis-a-vis Medicare include mandatory participation, government control, financing through mandatory
contributions, eligibility tied to contributions, benefit determination by statute, and the benefits are not specifically tied to the beneficiary’s
contributions. NAT’L ACAD. OF Soc. INS., supra note 77.

851d at L

86 Id.

87 Id. ch. 2 (the program also works as insurance since it “pools” risk) (citation omitted); see also Special Message to the Congress: “Advancing the
Nation's Health”, supra note 72.

88 See FDR s Statements, supra note 19 (Message to Congress Reviewing the Broad Objectives and Accomplishments of the Administration).

8 Both Presidents Truman and Johnson spoke at the signing ceremony. ALTMAN, supra note 24, at 205.
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IV. Trouble on the Horizon? The Boomers Start to Retire’®

It may seem logical that the sheer number of baby boomers has an impact on today’s shortfall to Social
Security’! and Medicare,” given the actuaries’ analysis of those programs.”* It is undisputed that Social Security
is in financial trouble.’* In fact, as one expert stated, “[t]he depletion of the OASI trust fund is not news. Virtually
since the year the trust fund began accumulating assets, the Trustees have projected its demise.”®> The programs’
precarious financial position was foreseeable when considering the cost of health care, outside forces, and
population fluctuations.

The retirement of the baby boomers certainly contributed to these financial stresses.”® It was not so much
that the Social Security Actuaries failed to account for the baby boomers retiring.”’ Their existence has been
known and considered for some time.”® In fact, Social Security Commissioner Martin O’Malley, in testimony to
the Senate Select Committee on Aging, relayed a discussion he had with the Actuary about the program’s long-
term solvency.” The error that was made was not in ignoring the baby boomers. Instead, the error was
underestimating the scope and length of the recession as well as congressional revisions to the Tax Code after the
1982 Amendments, resulting in an insolvency date of 2034 instead of 2050.'%

One reason Medicare’s finances are precarious is the cost of health care in the United States.!°! One expert
compared the differences between Medicare and Social Security, vis-a-vis their financial stability, noting Social
Security’s increased payouts are due to the U.S. aging population (e.g., baby boomers): half of Medicare’s
increased expenditures can be explained by the aging population, with the other half from the costs for U.S. health
care.!%?

Reviewing Social Security Trustee reports show how outside forces, such as congressional action, the
economy, inflation, birth rates, and the occurrence of major events, impact the long-term financial stability of the

%01t is likely that some years passed after their births before Kathleen Casey-Kirschling and Carlos Barientos III found their birthdays remarkable. In
reality, their birthdays marked the beginning and end of the baby boomer generation. Casey-Kirschling was born one minute past midnight on
January 1, 1946. Walecia Konrad, America's First Baby Boomer Retires Her Own Way, NEXT AVE. (Jan. 25, 2012),
https://www.huffpost.com/entry/americas-first-baby-boomer n_1761710. Barientos, born on December 31, 1964 at 6:45 p.m., is likely the last of the
baby boomers. Brigitte Miksa, The Last of the Baby Boomers, WORLD ECON. F. (Dec. 15, 2014), https://www.weforum.org/agenda/2014/12/the-last-
of-the-baby-boomers/.

Casey-Kirschling became somewhat famous due to being the first boomer. Kathleen Casey-Kirschling: Biography, IMDB,
https://www.imdb.com/name/nm2465556/bio/ (last visited Mar. 24, 2026). An article from Hawaii, Barientos’ birthplace, featured his standing as the
last boomer. Michael Tsai, Graying of Hawaii, HONOLULU STAR-ADVISER (Nov. 15, 2010), https://www.staradvertiser.com/2010/11/15/hawaii-
news/graying-of-hawaii/.

%! For an in-depth analysis see ARNOLD, supra note 24.

92 2023 MEDICARE TRUSTEES, H.R. Doc. No. 118-22, at 23 (2023).

%3 For the most current actuarial analysis and discussion, see 2025 SSA TRUSTEES, H.R. Doc. No. 119-62 (2025); 2025 MEDICARE TRUSTEES, H.R.
Doc. No. 119-63.

94 See 2025 SSA TRUSTEES, H.R. Doc. No. 119-62 at 27.

95 Munnell, supra note 36, at 4; see also, e.g., Detailed Reports on the Financial Outlook for Social Security's Old-Age, Survivors, and Disability
Insurance (OASDI) Trust Funds, SOC. SEC. ADMIN., https://www.ssa.gov/OACT/tr/ (select year) (last visited Mar. 24, 2026) (recognizing correlation
between taxes collected and payments made since the reports’ inception).

% See BRESLAUER & MORTON, supra note 37, at 55. In discussing the 1983 amendments and solvency issues, the report noted that “beginning about
2025, the effects of the retirement of the baby-boom were projected to plunge the system into deficit again.” /d.; see also Torres-Gil, supra note 18, at
97 (“The fuel for these burning debates [about privatization of Social Security] hinges on the aging of the baby boomer cohort and the reality that,
although Social Security is running big surpluses today and can cover the forty-five million disabled and retired persons now living in the United
States, those surpluses will disappear and turn into annual deficits after 2038, when all of the baby boomers will have retired.”) (citations omitted);
2025 SSA TrRUSTEES, H.R. Doc. No. 119-62, at 4 (2025).

97 See ALTMAN, supra note 24, at 250 (discussing proposals from the National Commission on Social Security Reform).

%8 AM. ACAD. ACTUARIES, ISSUE BRIEF: AN ACTUARIAL PERSPECTIVE ON THE 2023 SOCIAL SECURITY TRUSTEES REPORT 1 (2023).

9 Keeping Our Promise to Older Adults and People with Disabilities, supra note 42, at 9-10 (statement of Martin O’Malley, Comm’r, Soc. Sec.
Admin.).

100 7. at 20.

101 See Alicia H. Munnell & Michael Wicklein, Medicare Finances: A 2023 Update, 23 CTR. RETIREMENT RSCH. Bos. COLL., no. 11, May 2023, at 1
(identifying expensive health care costs in U.S. as a reason for Medicare’s high costs).
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program.'®® From the first trustees report in 1941,'% the Trustees have emphasized the correlation between the
program’s solvency and the worker-to-retiree ratio.!®> Although the 1941 report struck a cautiously optimistic
tone regarding the solvency, the tone was tempered with a recognition of various outside factors that influence
the program’s viability.!? The third Trustees’ report, issued during World War II, explained how the financial
solvency is impacted by outside forces.!” In another example, economic conditions led the Trustees to report a
deficit in 1973, as the country experienced double-digit inflation, significant unemployment, and slow job
growth,!%8

Although it seems that small population fluctuations may be foreseeable, it would be hard to imagine that
Social Security could have anticipated the baby boom after World War 11, at least until it happened. Surely, once
the baby boom ended in 1964, the Social Security Trustees would have acted to shore up the Trust Fund in
contemplation of what was going to happen to disbursements once the leading edge of baby boomers reached full
retirement age. The 1955 Trustees’ report (which would be the report half-way through the boomer cohort),
discussed the increase in population post-World War I1.!%

The 1964 Trustees’ report, marking the last year of the boomers’ birth era, did not address the specific
population issues presented by the boomers.!!” Previous and subsequent Trustees' reports discussed various
changes and impacts,'!! but the baby boomers were here and headed to the workforce.

Today’s solvency issues are not solely because of the baby boomers, nor is it the first time this has
happened, but what is important is that this problem—this shortfall—did not just occur overnight.'!? In fact, as
previously discussed, issues with Social Security’s solvency have been identified for some time, with Congress
previously addressing shortfalls on several occasions, resulting in changes to the program.!!

103 For example, the 2023 Trustees Report discussed some of these changes including the financing structure, birth rates, and wage growth. THE BD.
OF TRUSTEES, FED. OLD-AGE & SURVIVORS INS. & FED. DISABILITY INS. TR. FUNDS, THE 2023 ANNUAL REPORT OF THE BOARD OF TRUSTEES OF THE
FEDERAL OLD-AGE AND SURVIVORS INSURANCE AND FEDERAL DISABILITY INSURANCE TRUST FUND, H.R. Doc. No. 118-21, at 172 (2023) [hereinafter
2023 SSA TRUSTEES]; THE BD. OF TRUSTEES, FED. OLD-AGE & SURVIVORS INS. & DISABILITY INS. TR. FUNDS, 1982 ANNUAL REPORT, FEDERAL OLD-
AGE AND SURVIVORS INSURANCE AND DISABILITY INSURANCE TRUST FUND, H.R. Doc. No. 97-163, at 31 (1982) [hereinafter 1982 SSA TRUSTEES].

104 Unlike subsequent Trustee’s Reports, the first Annual Report in 1941 was transmitted to Congress as a letter and unpublished. Reports & Studies:
Trust Fund Reports, Soc. Sec. Admin., https://www.ssa.gov/history/reports/trust/tf1941.html (unpublished report) (last visited Mar. 24, 2026).

105 Jd. (discussing the correlation between contributions and the economy).

196 Jd. (“The primary consideration with respect to the size of the trust fund is its role in relation to the financial integrity of the social insurance
program. In addition, the Board of Trustees must have regard for the relationship of the fund to the fiscal position of the Government and the
economic position of the Nation.”). An example of outside influences is discussed in the 1943 Trustees Report referencing the influence of World
War II on the Trust Fund. STAFF OF S. COMM. ON FIN., 78 TH CONG., THIRD ANNUAL REPORT OF THE BOARD OF TRUSTEES OF THE FEDERAL OLD-AGE
AND SURVIVORS INSURANCE TRUST FUND 1-5 (Comm. Print 1943) [hereinafter 1943 SSA TRUSTEES].

1071943 SSA TRUSTEES.

108 ALTMAN, supra note 24, at 216.

109 Bp. OF TRUSTEES OF THE FED. OLD-AGE & SURVIVORS INS. TR. FUNDS, PURSUANT TO LAW THE FIFTEENTH ANNUAL REPORT OF THE BOARD OF
TRUSTEES OF THE FEDERAL OLD-AGE AND SURVIVORS INSURANCE TRUST FUND, S. Doc. No. 39, at 24-25 (1955) (rapid rise in birth rates starting in
1946).

110 Bp. oF TRUSTEES OF THE FED. OLD-AGE & SURVIVORS INS. & DISABILITY INS. TR. FUNDS, THE 24TH ANNUAL REPORT OF THE BOARD OF TRUSTEES OF
THE FEDERAL OLD-AGE AND SURVIVORS INSURANCE TRUST FUND AND THE FEDERAL DISABILITY INSURANCE TRUST FUND, PURSUANT TO THE
PROVISIONS OF SECTION 201(C) OF THE SOCIAL SECURITY ACT, AS AMENDED, H.R. Doc. No. 236 (1963).

T For example, the 1951 Trustees Report noted how changes in the laws regarding eligibility and outside forces (military) affect viability. BD. OF
TRUSTEES OF THE FED. OLD-AGE & SURVIVORS INS. TR. FUND, PURSUANT TO LAW THE ELEVENTH ANNUAL REPORT OF THE BOARD OF TRUSTEES OF THE
FEDERAL OLD-AGE AND SURVIVORS INSURANCE TRUST FUND, S. DoC. No. 44, at 2 (1951). In fact, the Trustees in the 1951 report considered the 1950
changes to be the first significant revisions since the program was amended in 1939. Id. at 3.

112 See, e.g., BRESLAUER & MORTON, supra note 37, at 74 (noting program was “perennially [] in deficit”).

113 Id. at 4046, 55-57. See generally Social Security Amendments of 1977, Pub. L. No. 95-216, 91 Stat. 1509 (1977) (codified as 42 U.S.C. § 1305)
(addressing significant financial issues emerging in the middle of the 1970s); Social Security Disability Amendments of 1980, Pub. L. No. 96-403, 94
Stat. 1709 (1980) (codified as 42 U.S.C. § 401) (transferring revenues from the Disability Trust Fund to the OASDI Trust Fund to keep sufficient
reserves); Social Security Amendments of 1983, Pub. L. No. 98-21, 97 Stat. 65 (1983) (codified as 42 U.S.C. § 1305) (gradually raising full
retirement age to 67, among other things).
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V. The 1983 Changes to Social Security

Perhaps the biggest changes to the Social Security program came in 1983, as a result of the issues
identified in the previous year’s report.!'* The conclusion of the 1982 Trustees’ report laid it all on the line: “The
actuarial cost estimates presented in this report confirm the warning in last year’s report that, without legislation,
the OASI trust Fund would be exhausted in the latter half of 1982.”''° To underscore the dire situation, the
Trustees declined to make any recommendations for change, given that President Reagan had created the National
Commission on Social Security Reform.!!® A summary of the law published in the Social Security Bulletin noted
trouble had been brewing for some time, with payments exceeding contributions, and without Congressional
change, the program would have significant financial problems.!!”

During President Reagan’s administration, Congress responded to the Social Security solvency crisis by
enacting Public Law 98-21.'"® This law made important changes to the Social Security program by adding
additional groups of workers to be covered, making some administrative changes, and increasing the age of
eligibility by increments from 65 to 67.!'" During the bill signing, President Reagan reiterated President
Roosevelt’s promise!'?° and expanded on it, saying:

This bill demonstrates for all time our Nation's iron-clad commitment to Social Security. It assures
the [older Americans] that America will always keep the promises made in troubled times a half a
century ago. It assures those who are still working that they, too, have a pact with the future. From
this day forward, they have our pledge that they will get their fair share of benefits when they
retire. . . .

[Older Americans] need no longer fear that the checks they depend on will be stopped or reduced.
These amendments protect them. Americans of middle age need no longer worry whether their
career-long investment will pay off. These amendments guarantee it. And younger people can feel
confident that Social Security will still be around when they need it to cushion their retirement.

[A]ll of us can look each other square in the eye and say, “We kept our promises.” We promised
that we would protect the financial integrity of social security. We have. We promised that we
would protect beneficiaries against any loss in current benefits. We have.!?!

The National Commission on Social Security Reform (NCSSR), appointed by President Reagan, gave a
nod to that promise by President Reagan, noting unanimously that the solution to the funding problem should not
change Social Security’s basic structure and preserving its principles.'?? The 1983 law made changes, but the fact

1141982 SSA TRUSTEES, H.R. Doc. No. 97-163 (1982).

15 Id. at 74 (emphasis added) (discussing insufficiency of prior congressional action).

116 1d. at 76 (report due by December 31, 1982).

117 See, e.g., John A. Svahn & Mary Ross, Social Security Amendments of 1983: Legislative History and Summary of Provisions, 46 Soc. SEC. BULL.,
no. 7, July 1983, at 3.

118 Social Security Amendments of 1983, Pub. L. No. 98-21, 97 Stat. 65 (signed by President Reagan on April 20, 1983).

119 Id.; see also Svahn & Ross, supra note 117, at 3-5.

120 FDR s Statements, supra note 19 (Presidential Statement Signing the Social Security Act).

121 Remarks on Signing the Social Security Amendments of 1983, RONALD REAGAN PRESIDENTIAL LIB. & MUSEUM, https://www.reaganlibrary.gov/
archives/speech/remarks-signing-social-security-amendments-1983 (last visited Mar. 24, 2026); see also Svahn and Ross, supra note 117. The
presidential commitment to the promise of Social Security President Reagan confirmed was echoed by his predecessors. See ALTMAN, supra note 24,
at 271-72.

122 Svahn & Ross, supra note 117, at 6-7.
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is that they did not have the longevity anticipated when enacted.!** And 40-plus years later, Social Security is
again at risk.

VI. Failing Aging?
A. An Optimistic or a Pessimistic View of the Future of the Program?

As emphasized repeatedly in this Essay, there is no doubt that Social Security and Medicare are in a
precarious financial situation.'?* Although a vast majority of older Americans who are receiving Social Security
are optimistic about their benefits,'?> some younger Americans are not convinced that Social Security will be
there for them when they reach retirement age.'?° In one poll, current Social Security recipients were a bit more
optimistic that their benefits will continue as is, compared to those not yet receiving benefits.!?” That same poll
found that the optimism of younger Americans varies by cohort.!?® Yet, Social Security still has broad support
both among citizens and elected officials.!* Large majorities of Americans say they oppose cuts to Social
Security because they value it for themselves, their families, and millions of others who rely on it.!*

Conditions, especially economic ones, are much different today than at the inception of the Social Security
and Medicare programs.'*! Torres-Gil noted in 2002 the generational differences and needs—what worked in the
New Deal may not work for boomers and beyond.!*?> Generational differences have significant impact on shared
views about the government and politics, and those views in turn impact social policy and the public’s support of
programs for older adults.!??

Attitudes about older Americans,'** as well as about the government’s social contract with Americans,

123 AN ACTUARIAL PERSPECTIVE ON THE 2023 SOCIAL SECURITY TRUSTEES REPORT, supra note 98, at 1-3 (discussing insufficient buildup of the Trust
fund due to economic factors, such as interest rates, wage growth, inflation, and productivity gains); see also 2025 SSA TRUSTEES, H.R. Doc. No.
119-62 (2025); 2025 MEDICARE TRUSTEES, H.R. Doc. No. 119-63 (2025).

124 2025 SSA TRUSTEES, H.R. Doc. No. 119-62; 2025 MEDICARE TRUSTEES, H.R. Doc. No. 119-63.

125 See Saad, supra note 8.

126 See, e.g., John A. Turner & David Rajnes, Workers’ Expectations About Their Future Social Security Benefits: How Realistic Are They?, 81 Soc.
SEC. BULL., no. 4, 2021. The authors reviewed 18 different surveys concerning workers’ thoughts on receiving Social Security. /d. at 2. For example,
an unpublished 2016 survey from the American Academy of Actuaries they examined notes workers’ optimism correlated to age. /d. at 6. They also
cited to another survey from 2019 examining how the generations were counting on Social Security as part of their retirement income. /d. at 7. The
authors concluded that optimism depends on age, race and ethnicity, and gender. /d. at 10. But see Jeffrey M. Jones, Americans More Upbeat About
Future Social Security Benefits, GALLUP (Dec. 8, 2023), https://news.gallup.com/poll/546890/americans-upbeat-future-social-security-benefits.aspx
(“Among U.S. nonretirees, 50% expect the Social Security system to pay them a benefit when they retire, while 47% do not. In three readings taken
between 2005 and 2015, nonretirees were more inclined to predict they would not receive Social Security retirement benefits.”).

127 Id. (“53% of current U.S. retirees believe they will continue to receive their full Social Security benefits, up from 37% in 2010 and 49% in 2015.
43% of retirees currently believe their benefits will eventually be cut.”).

128 Id. The majority of the next cohort to reach retirement age believes they will get benefits, the majority of the middle cohort does not, and the
youngest cohort splits 50-50 on their confidence in receiving benefits. /d.

129 policy Basics: Top Ten Facts About Social Security, supra note 42.

130 14

131 See, e.g., Josh Freedman & Michael Lind, The Past and Future of America’s Social Contract, THE ATLANTIC (Dec. 19, 2013),
https://www.theatlantic.com/business/archive/2013/12/the-past-and-future-of-americas-social-contract/282511/. The authors note, among other
things, that significant changes to the social contract started to occur in the 1980s, fueled by “[d]eregulation of industry, increasing global
competition, and the increasing cost and volatility of raw materials all led companies to move away from the New Deal era consensus. In its place
grew what we term the ‘low-wage social contract’ that has dominated through the current day.” /d.; see also, e.g., 2025 SSA TRUSTEES, H.R. Doc.
No. 119-62 (2025); 2025 MEDICARE TRUSTEES, H.R. Doc. No. 119-63 (2025).

132 Torres-Gil, supra note 18, at 105.

133 Id. (“[TThe New Deal cohort includes today’s [older Americans] and the greatest proponents for Social Security and Medicare. The baby boomer
cohort has greater antipathy toward big government, big business and big labor and has greatly influenced popular culture. Generation X (those
currently in their twenties and thirties) and the baby boomlet cohort (those in kindergarten through twelfth grade) are today’s youth and tomorrow’s
workers.”).

134 See, e.g., Raqota Berger, Aging in America: Ageism and General Attitudes Toward Growing Old and the Elderly, 5 OPEN J. Soc. Scis. 183, 193
(2017); PEwW RScH. CTR., GROWING OLD IN AMERICA: EXPECTATIONS VS. REALITY 7 (2009); Kristen Weir, 4 New Concept of Aging, 54 MONITOR ON
PsycH., no. 2, Mar. 2023, at 36.
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have also changed.!* For example, in signing the 1983 Amendments, President Reagan remarked on the split of
views regarding Social Security.!*® In speaking about the amendments, Reagan went on to lower expectations
about the program’s future:

[S]ocial [S]ecurity cannot do as much for us as we might have hoped . . . . Time and again, benefits
were increased far beyond the taxes and wages that were supposed to support them. [W]e have
struck the best possible balance between the taxes we pay and the benefits paid back. Any more .
.. would be an unfair burden . . . . Any less would threaten the commitment already made to this
generation of retirees . . . .13’

Reagan finished with a somber and perhaps prescient warning about the program’s future and what
beneficiaries can expect to receive when factoring in increased longevity and productivity balanced again the
potential drain on future generations.'®3

B. Can the Programs Be Changed?

The government previously reformed these programs to ensure longer term viability."** Congress
absolutely has the power to amend the program and even repeal them,'*® within limits."*! Change is inevitable if
the Social Security program is to continue paying 100% of benefits. The more important question is zow Congress
should reform these programs.'?

Congress has both moral and political obligations to the American people arising from this social contract
and any changes to the programs should be in fulfillment of, not contrary to, that contract. One could argue that
the 1983 Social Security Amendments, which incrementally raised the full retirement age from 65 to 67,4
breached the government’s contract with those affected recipients.!* These beneficiaries had to work longer to

135 See, e.g., Neera Tanden, A New Social Contract for the 21 Century, DEMOCRACY J. IDEAS (June 23, 2020, 11:30 AM EDT),
https://democracyjournal.org/magazine/a-new-social-contract-for-the-2 1st-century/ (discussing the New Deal, shared risk, and making
recommendations for a new social contract); BRUCE STOKES, NEW AM. FOUND., PUBLIC ATTITUDES TOWARD THE NEXT SOCIAL CONTRACT 7-8 (2013)
(discussing skepticism about government fulfilling its part of the social contract); see also, e.g., ARNOLD, supra note 24, at 197-223 (discussing
President George W. Bush’s plans to privatize Social Security).

136 Remarks on Signing the Social Security Amendments of 1983, supra note 121. Reagan continued by noting that President Roosevelt “[believed]
that the system can furnish only a base upon which each one of our citizens may build [their] individual security through [their] own individual
efforts.” Id.

137 14

138 14

139 In fact, Congress twice thought it had made changes to ensure long-term solvency. ARNOLD, supra note 24, at 225. See BRESLAUER & MORTON,
supra note 37, at 40, 55; see also Keeping Our Promise to Older Adults and People with Disabilities, supra note 42, at 19 (statement of Martin
O’Malley, Comm’r, Soc. Sec. Admin.) (discussing long-term solvency is within the purview of Congress).

140 42 U.S.C. § 1304 (“The right to alter, amend, or repeal any provision of this chapter is hereby reserved to the Congress.”); see also Flemming v.
Nestor, 363 U.S. 603, 611 (1960).

141 See Flemming, 363 U.S. at 611 (“This is not to say, however, that Congress may exercise its power to modify the statutory scheme free of all
constitutional restraint. The interest of a covered employee under the Act is of sufficient substance to fall within the protection from arbitrary
governmental action afforded by the Due Process Clause. . . . ‘Our concern here, as often, is with power, not with wisdom.” Particularly when we
deal with a withholding of a noncontractual benefit under a social welfare program such as this, we must recognize that the Due Process Clause can
be thought to interpose a bar only if the statute manifests a patently arbitrary classification, utterly lacking in rational justification.” (citation
omitted)).

142 See, e.g., NAT’L ACAD. OF SOC. INS., supra note 77, ch. 3 (opposition to raising eligibility age); see also U.S. GOV’T ACCOUNTABILITY OFF., GAO-
24-106778, SOCIAL SECURITY SERIES PART 2: CRITERIA FOR EVALUATING REFORM PROPOSALS 1 (2023). The GAO offered a framework for evaluating
reform options, including “Financing Sustainability Solvency,” “Considering Adequacy and Equity,” “Modernizing the Program to Respond to
Societal Changes,” and “Implementing and Administering Proposed Changes.” Id. at 2—6.

143 Social Security Amendments of 1983, Pub. L. No. 98-21, § 201, 97 Stat. 65, 108 (1983) (codified as 42 U.S.C. § 416).

144 See, e.g., Alicia H. Munnell, There Are Only Two Ways to Fix Social Security: Cut Benefits or Increase Revenues, CTR. RETIREMENT RSCH. BOs.
CoLL. (Feb. 22, 2023), https://crr.bc.edu/there-are-only-two-ways-to-fix-social-security-cut-benefits-or-increase-revenues/.

From 1980-2008, it was the goal of the Republican Party and its conservative wing to dismantle the social contract formed by
Roosevelt with the people during the Great Depression and the implementation of the New Deal.
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reach their full retirement age compared to what was promised when they first entered the workforce. Congress
would be well advised to consider the purpose and core principles of these programs when making changes, rather
than being guided by political pressures or zero-sum actions between the political parties.

VII. Social Security and Medicare Taxes

President’s Roosevelt was committed to basing Social Security on an insurance model.'** Social Security
and Medicare are funded by taxes,'*® even though there are references to it as social insurance.'*’ Because these
payments into the system are taxes, the Government has a far easier time making changes to the program whether
by raising taxes or cutting benefits.

The promises and representations made by President Roosevelt and others may give older Americans a
false sense of security regarding their benefits when considering the power of Congress over the structure, terms,
and existence of the program.'*® Although older Americans have a property interest in their benefits once lawfully
paid, there is very little recourse for recipients with respect to actions Congress may take concerning the program.
As the Court in Flemming v. Nestor held, “the noncontractual interest of an employee covered by the Act cannot
be soundly analogized to that of the holder of an annuity, whose right to benefits is bottomed on his contractual
premium payments.” !4’

What it boils down to is this: Social Security retirement benefits “are not contractual and may be altered
or even eliminated at any time.”!'*° Further, “[s]ocial security benefits are not property rights or contractual rights,
and Congress may ‘alter, amend, or repeal any provision’ of the Social Security Act.”!! The Court in Richardson

Nearly three decades have led to this moment where a social contract is under reconstruction, and President Barack Obama is the
person who will do the rebuilding, if it is to be done. However, before understanding what is being attempted, it is appropriate to
understand what happened since the rise of conservatism and the assault upon Roosevelt’s covenant.

Brian Gilmore, American Rousseau: Barack Obama and the Social Contract, 35 T. MARSHALL L. REV. 9, 30-31 (2009) (citations omitted).

145 FDR s Statements, supra note 19 (Address to Advisory Council of the Committee on Economic Security on the Problems of Economic and Social
Security).

146 See, e.g., Helvering v. Davis, 301 U.S. 619, 641, 645 (1937) (determining Social Security constitutional and Congress was correct that the “award
of [Social Security retirement] benefits would be conducive to the general welfare™); see also, CHARLES E. ROUNDS JR., PROPERTY RIGHTS: THE
HIDDEN ISSUE OF SOCIAL SECURITY REFORM 6 (Cato Inst., Project on Soc. Sec. Privatization No. 19, 2000). Rounds describes the Social Security
program as a welfare program. /d. at 4.

147 «Title 11 of the Social Security Act . . . ‘is an insurance program’ that ‘provides old-age, survivor, and disability benefits to insured individuals
irrespective of financial need.”” Culbertson v. Berryhill, 586 U.S. 53, 55 (2019) (citations omitted). For a discussion of the misnomer that is “social
insurance,” see ROUNDS, supra note 146, at 2 (“In reality, however, all those terms are misleading to the point of dishonesty. The U.S. Supreme Court
has ruled that payroll taxes are not ‘contributions’ but are taxes like any others. Social Security has nothing to do with ‘insurance’ contracts or any
other type of contract, and nothing to do with segregated ‘accounts.” Paying Social Security taxes does not give rise to any contractual right to Social
Security benefits. In the Social Security Trust Fund, no property is held in trust for any worker or collection of workers.”); see also Flemming v.
Nestor, 363 U.S. 603, 623 (1960) (Black, J., dissenting) (“Social Security is not a handout; it is not charity; it is not relief. It is an earned right based
upon the contributions and earnings of the individual. As an earned right, the individual is eligible to receive his benefit in dignity and self-respect.”)
(quoting Social Security Act Amendments of 1956—Conference Report, 102 CONG. REC. 15110 (1956) (statement of Sen. George). Justice Black
continued:

The Court consoles those whose insurance is taken away today, and others who may suffer the same fate in the future, by saying
that a decision requiring the Social Security system to keep faith ‘would deprive it of the flexibility and boldness in adjustment to
everchanging conditions which it demands.” People who pay premiums for insurance usually think they are paying for insurance,
not for ‘flexibility and boldness.’ I cannot believe that any private insurance company in America would be permitted to repudiate
its matured contracts with its policyholders who have regularly paid all their premiums in reliance upon the good faith of the
company.

1d. at 624. But see Helvering, 301 U.S. at 634-35 (discussing Social Security withholding as a tax).

148 Supreme Court Case: Flemming v. Nestor, supra note 23 (noting some believe that paying taxes means they have “earned” those benefits and
Congress can’t take them away).

1499 Flemming, 363 U.S. at 61011 (discussing the program’s need for flexibility and complex structure).

150 U.S. R.R. Ret. Bd. v. Fritz, 499 U.S. 166, 174 (1980).

151 Bowman v. Barnhart, 218 F. Supp. 2d 960, 964 (N.D. IIl. 2002) (citations omitted).
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v. Belcher also noted that although Social Security benefits come from taxes on their earnings, Congress can still
change criteria and eligibility for the program.!®> Workers have little recourse as far as not paying these taxes.
There is no contract; there is no property right; there is only an obligation to pay their taxes.'>?

VIII. The Future of Benefits: How Does Congress “Save” the Programs?

Americans not yet receiving Social Security are worried regarding receipt of their Social Security benefits
once they reach retirement age.!>* Yet, as noted earlier, they have little recourse to enforce the social contract.
Compared to the 1983 congressional actions'™ there is time for Congress to act, since it is estimated that SSA can
pay 100% of benefits until 2034.15¢ It would be prudent for Congress to act sooner rather than later.!>’

Acting earlier is more fair to beneficiaries and gives them time to plan their retirement strategies around
the changes.!*® It also gives Congress more maneuverability with options to make Social Security solvent for the
long-term.!> The closer to insolvency, the fewer the options.'® The longer Congress waits to act, the less
opportunity they will have to choose the option of slowly increasing the full retirement age, as was done in 1983,
and even raising the tax rate will have limitations.'®! Not only is there an advantage to Congress in acting now
rather than later, but acting now provides beneficiaries some comfort regarding their benefits.!®* It would provide
beneficiaries with more predictability and certainty, and maybe even peace of mind. Of course, waiting until the
last minute has some advantages politically, perhaps giving one party more leverage over the other to pass their
proposals.'®® And given the politicization of the issue, acting later, rather than sooner, unfortunately seems more
likely.!%* Although the politicization of the future of these programs is antithetical to their purpose and core
functions, political parties have used them to gain political advantage.'®

152404 U.S. 78, 80 (1971).

153 Flemming, 363 U.S. at 610 (no contractual rights); see, e.g., Supreme Court Case: Flemming v. Nestor, supra note 23; Must I Pay Social Security
Taxes on My Earnings After Full Retirement Age?, SOC. SEC. ADMIN. (June 30, 2025), https://www.ssa.gov/fags/en/questions/KA-02525.html.

154 Aliss Higham, Social Security Cuts Worry Most Americans, NEWSWEEK (Feb. 16, 2024, 11:17 AM EST), https://www.newsweek.com/social-
security-cuts-poll-1870732 (“When asked ‘to what extent, if at all, are you concerned that Social Security payments will be reduced before you
retire?,” 50 percent of those surveyed said they were ‘very concerned.” The poll found that 28 percent were ‘fairly concerned’ and that 14 percent
were ‘slightly concerned.’ Only eight percent of those queried said they were ‘not at all concerned’ about a drop in benefit amounts when they
retire.”); see also Sommer, supra note 3.

155 See DeWitt, supra note 25, at 16 (trust fund depletion in four months).

156 2025 SSA TRUSTEES, H.R. Doc. No. 119-62, at 26 (2025).

157 See id. at 28; see also Higham, supra note 154 (citing AM. ACAD. ACTUARIES, ISSUE BRIEF: REFORMING SOCIAL SECURITY SOONER RATHER THAN
LATER 1 (2023)).

158 2025 SSA TRUSTEES, H.R. Doc. No. 119-62, at 29 (discussing advantages of earlier action); see also, e.g., REFORMING SOCIAL SECURITY SOONER
RATHER THAN LATER, supra note 157, at 1-2; ARNOLD, supra note 24, at 12 (noting costs for fixing the program spreads the costs of doing so
amongst more beneficiaries); 2023 MEDICARE TRUSTEES, H.R. Doc. No. 118-22, at 12 (2023) (“The sooner solutions are enacted, the more flexible
and gradual they can be. The early introduction of reforms increases the time available for affected individuals and organizations—including health
care providers, beneficiaries, and taxpayers—to adjust their expectations and behavior. The Trustees recommend that Congress and the executive
branch work closely together to expeditiously address these challenges.”).

159 REFORMING SOCIAL SECURITY SOONER RATHER THAN LATER, supra note 157; see also 2023 MEDICARE TRUSTEES, H.R. Doc. No. 118-22, at 12;
Sprick, supra note 21 (passage of time reduces options).

160 ARNOLD, supra note 24, at 12.
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162 REFORMING SOCIAL SECURITY SOONER RATHER THAN LATER, supra note 157, at 2. In addition, any benefit cuts would be smaller compared to cuts
enacted closer to the insolvency date.

163 See, e.g., ARNOLD, supra note 24, at 12.

164 See id. at 13—14. Arnold discusses five options available to Congress including incremental steps, some type of privatization, applying general
funds to cover benefits, passing a “short-term” solution, and doing nothing. /d. at 224-225; see also ROUNDS, supra note 146, at 2 (“As a result, a
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165 See supra notes 44-45; infra notes 180-84.
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As discussed earlier, there are many outside variables that impact the viability of Social Security.'®

Because Social Security is such a significant part of retirement security,'®” beneficiaries’ planning decisions will
be impacted by Congress’ actions.'®®

Interestingly, one recent poll found that Americans would prefer “raising payroll taxes” as an answer to
the solvency issue.!® The options could be divided into two categories, raising taxes or changing benefits.!”
Within those two categories are various options, some of which will affect a smaller group of people, while others
affect a larger one.!”! If the social contract is going to be changed, Congress has to consider who is affected by
the changes, and the number of those affected.

Congress must act before the solvency issue becomes a solvency crisis. Although Congress can take
various actions,!”? reform efforts will likely be met with mixed views.!”® Benefits can be cut, or revenues can be
raised through changes to taxes.!”* Cutting benefits carries the risk of older Americans’ retaliation at the ballot
box.!” Raising the retirement age, as was done when President Reagan was in office,!’® is a cut in benefits for
those affected by the increase in the full retirement age.!”” As one expert explains it, raising the age is not just
delaying the receipt of benefits. Instead, it is fewer years of benefits or a decrease in benefits for those who cannot
delay until the new full retirement age.!’® And will a twenty-eight-year-old worker understand the implications
when learning that their full retirement age has been increased to age seventy?'”’

As the proposals emerge to save Social Security and Medicare this time, expect partisan politics for various
proposals.'®® For example, the Republican Study Commission report on the Fiscal Year 2025 Budget, released
March 24, 2024, made two points relevant to this Essay: specifically, changing Medicare'®!' and reforming Social

166 Jeffrey Brown et al., Social Security and Financial Security at Older Ages, 80 Soc. SEC. BULL., no. 1, 2020, at 31. Additional factors include that
the “economic and demographic environment surrounding Social Security has changed considerably in ways that influence people's broader financial
well-being. The growth of defined contribution 401(k)-type savings plans, and the associated decline in traditional defined benefit pension income, is
one important trend.” Id. at 34; see also SOCIAL SECURITY SERIES PART 2: CRITERIA FOR EVALUATING REFORM PROPOSALS, supra note 142, at 5;
BARNES ET AL., supra note 32, at 67 (discussing demographic changes, health cost increases, and changes made by Congress). For information about
life expectancy in the United States, see U.S. Life Expectancy (1950-2025), MACROTRENDS, https://www.macrotrends.net/global-
metrics/countries/usa/united-states/life-expectancy (last visited Mar. 24, 2026).

167 See, e.g., TERESA GHILARDUCCI, WORK, RETIRE, AND REPEAT ch.1 (2024) (discussing living arrangements for older people prior to Social Security).
168 Brown et al., supra note 166, at 38 (“First, Social Security policy and the way it is communicated to covered workers strongly influences work,
retirement, and claiming behavior. Second, the relationships between socioeconomic status, health, and financial well-being in retirement are strong
and persistent, making them important considerations in informing Social Security policy. And third, the extent to which people prepare for their
financial needs in later life, beyond Social Security, is strongly influenced by the psychological paths of least resistance that powerfully influence
saving and other decisions over the life course.”).

169 Jones, supra note 126 (noting that a majority of respondents indicated support for an increase in taxes for Social Security while others preferred a
restriction on benefits). The poll did show a breakdown by political party, with more Democrats favoring the increase in payroll taxes while more
Republicans favored “curbing” benefits. /d.; see also Sommer, supra note 3.

170 The Republican Study Committee offered three categories for change: taxes, benefits, and program costs. REPUBLICAN STUDY COMM., FISCAL
SANITY TO SAVE AMERICAN: REPUBLICAN STUDY COMMITTEE FY 2025 BUDGET PROPOSAL 106 (2024).

17! See, e.g., REFORMING SOCIAL SECURITY SOONER RATHER THAN LATER, supra note 157, at 3 (noting how different approaches to tax increases
impact different segments of the population).

17242 U.S.C. § 1304.

173 Giulia Carbonaro, Social Security Reform Splits Young Americans and Boomers, NEWSWEEK (Feb. 28, 2024, 6:24 AM EST),
https://www.newsweek.com/young-americans-boomers-clash-social-security-reform-1873646 (expressing differences of opinions by age on reform
options).

174 Munnell, supra note 144.

175 Sommer, supra note 3 (“The benefits for people who are already retired—or about to be—aren’t likely to be cut, because older people vote in
large numbers. Taking away money that they have been promised would be political dynamite . . . .”).

176 Social Security Amendments of 1983, Pub. L. No. 98-21, § 201, 97 Stat. 65 108 (1983) (codified as 42 U.S.C. § 416).

177 Munnell, supra note 144. Munnell notes that “progressive pricing” would also result in benefits cut. /d.

178 Id.; see also ZHE L1, CONG. RSCH. SERV., R44670, THE SOCIAL SECURITY RETIREMENT AGE (2022) (Summary) (noting that, while some elected
officials support raising the retirement age, others point to a disparate impact on specific individuals based on finances, or those who perform manual
labor and may be physically unable to work longer to reach the full retirement age).

179 Munnell, supra note 144 (“[W]e at least have to label the proposed changes to Social Security correctly. Trying to trick people into thinking that
they are not being hurt by an increase in the FRA is not a legitimate way to make policy.”).

180 See, e.g., ROUNDS, supra note 146, at 1 (retirement security relies on “political decisions of the president and Congress”); ARNOLD, supra note 24,
ch. 6. Arnold also notes that since 2016, no Republican legislator presented a bill to address Social Security’s insolvency issue. /d. at 185.

181 REPUBLICAN STUDY COMM., supra note 170, at 98-101; see also, e.g., Sprick, supra note 21 (calling for political “courage” and “bipartisan
leadership”).
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Security.'®? The President’s proposal does not reduce benefits but would raise taxes for certain wealthy
individuals.!®3 The Project 2025'%* proposal addresses changes to Medicare!'®®> which would shift the focus and
design of the program. Political rhetoric is infused in the documents, with little attention given to the promises
and principles of these programs.

The American Academy of Actuaries'®® analyzed the 2023 Social Security Trustees Report'®” and looked
at raising retirement age as a solvency assist.!®® The Actuaries report makes some excellent points regarding
increasing the full retirement age. For example, the solvency issues for Social Security reflect several underlying
causes including the increasing longevity of older Americans, who concomitantly receive retirement benefits for
a longer time.'® One might consider this a design issue, or a lack of foresight, but the reality is that this longevity
development is expected to continue for some time.!'* The full retirement age phase-in as a result of the Social
Security Amendments of 1983 took 20 years to complete.!”! If Congress chooses to again increase the full
retirement age, it is important to realize that an increase in the age is tantamount to a reduction in benefits.'*> But
more importantly, Congress must realize that increasing the full retirement age results in inequities amongst older
workers.!”® For example, asking a professional who mainly works at a desk to work until age 70 may be a
completely different ask than for someone who works in manual labor to do the same.!* Further, not all older
Americans have benefited from longevity gains.!®® And the worker-to-retiree ratio will not change in the near
term, since birth rates fell after the boomer cohort.!”® If Congress were to address the solvency issue by adjusting
the retirement age, it should explore not applying any increase to the full retirement age to certain groups that
would be more adversely affected by such action. '’

182 REPUBLICAN STUDY COMM., supra note 170, at 103-08. The study committee recommends changes to Medicare such as moving to a “Premium
Support Model,” “Reform[ing] Graduate Medical Education (GME) Payments,” and “Implement[ing] Site Neutral Payment Policies.” /d. at 100-01.
As far as Social Security, the proposals focus on “General Fund Transfers,” “Tax Hikes,” and “Program Savings.” Id. at 106-07.

183 Fact Sheet: The President’s Budget Protects and Strengthens Social Security and Medicare, THE AM. PRESIDENCY PROJECT (Mar. 11, 2024),
https://www.presidency.ucsb.edu/documents/fact-sheet-the-presidents-budget-protects-and-strengthens-social-security-and-medicare; see also Sommer,
supra note 3.

184 While no longer operational, the “about” page of the Project 2025 website described it in part by setting out “four pillars that will, collectively,
pave the way for an effective conservative administration: a policy agenda, personnel, training, and a 180-day playbook.” About Project 2025,
PROJECT 2025: PRESIDENTIAL TRANSITION PROJECT, https:/www.project2025.org/about/about-project-2025/
[https://web.archive.org/web/20240408042320/https://www.project2025.org/about/about-project-2025/] (last updated Feb. 11, 2026).

185 Roger Severino, Department of Health and Human Services, in THE HERITAGE FOUNDATION, MANDATE FOR LEADERSHIP: THE CONSERVATIVE
PROMISE 449-501 (Paul Dans & Steven Groves eds. 2023). The proposed changes to Medicare are to be guided by “four goals and principles:
Increase Medicare beneficiaries’ control of their health care. . . . Reduce regulatory burdens on doctors. . . . Ensure sustainability and value for
beneficiaries and taxpayers. . . .[and] Reduce waste, fraud, and abuse . . . .” Id. at 463.

186 AM. ACAD. ACTUARIES, https://www.actuary.org/homepage (last visited Mar. 24, 2026).

187 AN ACTUARIAL PERSPECTIVE ON THE 2023 SOCIAL SECURITY TRUSTEES REPORT, supra note 98.

188 AM. ACAD. ACTUARIES, ISSUE BRIEF: RAISING THE SOCIAL SECURITY RETIREMENT AGE 1 (2022).

189 Id. at 1-2. Table 2 compares expected life span after age 65 starting in 1940 (when male was 11.9 and female was 13.4) through several time
frames. Id. at 3. In 2019 the expected life span after age 65 was 18.1 for male and 20.7 for female, and by 2035 is projected to be 19.1/21.6
respectively. Id.; see also ARNOLD, supra note 24, at 2.

190 R AISING THE SOCIAL SECURITY RETIREMENT AGE, supra note 188, at 4 (as to the increase in longevity).

91 1d. at 2.

192 Id. at 4; see also Munnell, supra note 144; ROMIG, supra note 58, at 1 (“Raising the retirement age cuts benefits for all new retirees—that is, those
claiming Social Security benefits for the first time. These cuts could be deep, and they would fall hardest on lower- and middle-income beneficiaries
because they rely most heavily on Social Security benefits. Moreover, they have not seen the life expectancy gains that higher-income people have
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193 RAISING THE SOCIAL SECURITY RETIREMENT AGE, supra note 188, at 4-5. “[IJmplementation of Social Security program change based upon a
presumption of longer work is complicated by the fact that work demands differ across types of occupations, and health status and life expectancies
vary across socioeconomic groups.” /d. at 5; see also, e.g., GHILARDUCCI, supra note 167, at 14—15 (discussing how full retirement age affects
benefits).

194 RAISING THE SOCIAL SECURITY RETIREMENT AGE, supra note 188, at 5.

195 ARNOLD, supra note 24, at 91 (discussing disparities in longevity increases).
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ACTUARIAL PERSPECTIVE ON THE 2023 SOCIAL SECURITY TRUSTEES REPORT, supra note 98, at 4 (discussing the drop in fertility rates post-boomers,
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Given the purpose of and statements about Social Security and, to some extent, Medicare, and the
importance they play to the economy, social policy, and income security,'*® they should be considered to be more
than just garden variety statutory programs;'®® they are so ingrained in our culture and so important to
individuals,?”’ as well as the economy and the government, they are not “average” statutes, and instead it can be
argued that they more, that they are “super statutes.”?”! They are considered the third rail in American politics,
and cuts to benefits will likely see a backlash in the next election.?? There are not that many statutes that would
cause that kind of reaction in American society. Unlike other statutes, these apply to everyone at some point—
they are all-inclusive. Taken together, the impact of these programs and their inclusive scope requires Congress
and the courts not to just consider the words in the statutes, but read those words through the focus of the promises,
principles, and the purposes of the programs.

As an example, the United Nations has discussed Social Security in terms of a human right.?%* The Social
Security Administration echoed the human rights aspect, in considering how to address the projected shortfall.?%*
“Economic security is a universal human problem, encompassing the ways in which an individual or a family
provides for some assurance of income” due to inability to work or death.?%® Just automatically opting to raise the
retirement age, an option opposed by the vast majority of citizens,?*® will not have the same impact on each
beneficiary, suggesting that the better solution would be to raising taxes or developing additional revenues
sources, such as those wealthy Americans.?’” There have been many proposals to save the program, and there will
be more.?%

IX. Conclusion

So where does this leave the promises made to older Americans? “As the only official who owes his
mandate to the entire American electorate, a President uniquely embodies the will of the people. He, more than
anyone else, is obligated to speak and act for the Nation as a whole.”??” The presidential promises quoted in this
Essay, made during the creation of these programs, and periodically thereafter, should not be seen as not hollow
promises made during an election. It could be said that those who are paying into the system or who are receiving
the benefits of these programs do not view these promises as political rhetoric, but instead as moral and political

198 See, e.g., ROMIG, supra note 58, at 2 (discussing Social Security importance for retirement security and economy).

199 See, e.g., William N. Eskridge, Jr. & John Ferejohn, Super-Statutes, 50 DUKE L.J. 1215, 1218 (2001).

200 See, e.g., Laura D. Quinby et al., Does Social Security Serve as an Economic Stabilizer?, at 2-3 (Ctr. Retirement Rsch. Bos. Coll., Working Paper
No. 2021-9, July 2021) (discussing, among other things, Social Security’s impact on economy).

201 Eskridge and Ferejohn describe a “super statute” as:

A law or series of laws that (1) seeks to establish a new normative or institutional framework for state policy and (2) over time does
“stick” in the public culture such that (3) the super-statute and its institutional or normative principles have a broad effect on the
law—including an effect beyond the four corners of the statute. Super-statutes are typically enacted only after lengthy normative
debate about a vexing social or economic problem, but a lengthy struggle does not assure a law super-statute status. The law must
also prove robust as a solution, a standard, or a norm over time, such that its earlier critics are discredited and its policy and
principles become axiomatic for the public culture. Sometimes, a law just gets lucky, catching a wave that makes it a super-statute.
Other times, a thoughtful law is unlucky, appearing at the time to be a bright solution but losing its luster due to circumstances
beyond the foresight of its drafters.

Eskridge & Ferejohn, supra note 199, at 1216. The authors note that super statutes developed importance as a result of the New Deal. /d. at 1218,
1227.

202 Sommer, supra note 3.

203 Off. High Comm. Hum. Rts., About the Rights to Social Security and Human Rights, UNITED NATIONS, https://www.ohchr.org/en/social-
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204 DeWitt, supra note 25, at 1.
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206 ROMIG, supra note 58, at 8 (citations omitted).
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208 See, e.g., Mark Miller, Fixing Social Security and Medicare: Where the Parties Stand, N.Y. TIMES (Feb. 18, 2023),
https://www.nytimes.com/2023/02/18/business/fixing-social-security-and-medicare-where-the-parties-stand.html.

209 CORNING, supra note 70, ch. 5 (discussing the various Presidents’ roles in passing Medicare). “But perhaps the most important contributors were
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obligations to all Americans. Although a social contract may be revised over time to respond to changes in society
and needs of people, this social contract is not only still relevant, it is the critical, stable component in providing
retirement security.

The significance of, reliance on, and acceptance of Social Security and Medicare, both socially and
economically, to individuals as well as the government, is an example of a successful social contract at work.
Americans have accepted, supported, and relied upon the promises and principles of these programs. To not fulfill
the social contract now would have disastrous consequences to older Americans, the American economy, and
Congress. It is possible that President Roosevelt foresaw the size the program would become, but it is unlikely
that at Social Security’s passage, anyone could have foreseen the consequential nature of the program to the
Nation’s economy and to millions of people’s retirement security.

In conclusion, the best way to view these social contracts is that they create a moral and a political
obligation to Americans from Congress and the administration. Congress thus should commit to honoring these
obligations by considering the promises made almost 95 years ago. When Congress acts to “save” these programs,
Congress should implement changes that affirm, rather than gut, those promises. To paraphrase President Reagan
from 1983, promises have been made, and now, promises should be kept.



UPON FURTHER CONSIDERATION: THE CASE FOR
TRUSTS AS CONTRACTS

Krystian Seebert”
I. Introduction

Every year, first-year law students, or “1Ls” as they are known within the legal community, arrive on
campus wide-eyed, ready to begin their studies and embark on a legal career. During this first year of coursework,
most law schools offer no instruction on niche areas of law.! Similarly, fun or intersectional electives (e.g., “Law
and Economics™) are non-existent for a great majority of 1Ls.? Instead, 1Ls dive headfirst into the foundational
subjects that form the elements of legal knowledge and, presumably, cultivate skills that will transfer into other
practice areas.® Most attorneys and law students know these core “doctrinal courses” by heart: Torts, Criminal
Law, and Constitutional Law are the names of a few.

Out of all the doctrinal courses, Contracts may be the most fundamental, as the field of contracts arguably
forms the cornerstone of the American legal system. The field of torts touches on settlement agreements, which
are contracts.* Criminal Law teaches students about plea deals, which are contracts.> Even constitutions are social
contracts between governments and their people.

Viewing contracts as the backbone of nearly all areas of law can drastically change the understanding of
the area of trust law, which, in addition to being an upper-level elective for law students, provides today’s clientele
with many vehicles for estate planning. This Article will argue that trusts are, at their core, contracts between a
trust maker (a “settlor”) and a trust manager (a “trustee”). Finally acknowledging this reality of trust law will
necessarily create many reforms in the field, such as alternative methods of challenging trusts, and allow for more
innovations in trust law practice.

II. Background

This Part provides a basis for understanding current trust and contract law notions in U.S. jurisprudence
and explains how the legal system developed these understandings.

A. History of Trusts
Trusts are arrangements where a trustee holds the legal title to property, subject to a duty to maintain the

property for the benefit of other individuals (the “beneficiaries”).” They are a common law concept dating
back to Medieval times, when Crusaders would “trust” their close friends to provide for their loved ones while

* © 2026, All rights reserved. Krystian Seebert is an estate planning and tax attorney based in the Chicago area. He is grateful to his wife and family
for their unwavering support throughout the writing of this Article. He is also indebted to Attorney Lily A. Jarzabkowski, whose thoughtful question
as a law clerk sparked the idea for this work. She mentioned that the standard “ten dollars cash” revocable living trust funding clause sounded
familiar to her from when her 1L professor gave a lecture on peppercorn consideration. That remark piqued the Author’s curiosity—and this Article
would not exist without it.

! See Samantha Weller, First Year Law School Curriculum: What to Expect, BARBRI L. PREVIEW, https://lawpreview.barbri.com/law-school-curriculum/
(last updated May 1, 2024).
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4 Meade v. City of Rockford, 40 N.E.3d 141, 151-52 (IIl. App. Ct. 2015).

3 United States v. Bownes, 405 F.3d 634, 636 (7th Cir. 2005).

¢ Cruz-Guzman v. State, 998 N.W.2d 262, 287 (Minn. 2023).

7 Definition of a Trust, INTERNAL REVENUE SERV., https://www.irs.gov/charities-non-profits/definition-of-a-trust (last updated Jan. 30, 2025).
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they were away and if they did not return from battle.® Over time, the concept of trusts made its way across the
pond to the United States of America; however, the motivation of creating trusts to provide for the care of friends
and family after death has remained a driving force for settlors.® Currently, trusts are often used as substitutes for
last wills and testaments (hereinafter, “wills”). Trusts allow individuals to dispose of property upon their death
without some of the disadvantages of wills, such as being subject to a court proceeding called probate.'”

Frequently, will substitutes take the form of “revocable living trusts,” rather than other varieties of
trusts.!! In the case of a revocable living trust, a settlor can undo or amend the terms of the trust during their
lifetime and serve as trustee while living, managing the assets in manners in the same way they would manage
the assets if there were no trust at all.'> Then, upon the death of the settlor, the trust becomes irrevocable and is
afforded treatment that is similar to a will.!3

While revocable living trusts do not offer all of the estate tax mitigation benefits of those trusts that
cannot be revoked or amended (“irrevocable trusts”), revocable living trusts do allow the settlor to maintain
control over the assets while living, in the same way he or she would with a simple will, with an added benefit
of avoiding probate as to those assets that are properly titled to the trustee.'* Naturally, there are requirements to
establish a valid trust. Trusts must have: (1) a settlor; (2) a trustee; (3) property held in trust (a “corpus” or
“res”); (4) beneficiaries; (5) defined natures and qualities as to each beneficiary’s interest; and (6) a defined
manner and time in which the trust is to be performed.'’

Over the centuries, the basic arrangement and requirements of trusts have remained unchanged, and law
has developed on how to treat trusts. Theoretically, a trust could be viewed as a legally distinct entity from the
trustee and the beneficiaries. To be sure, American law has created a robust set of precedent in viewing business
entities in this way, especially as to corporations, which have even been afforded some constitutional rights that
are given to so-called “natural persons.”!®

Certainly, support for viewing trusts as akin to corporations exists. This was especially true during the
American Gilded Age, when ultra-wealthy industrialists like John D. Rockefeller had trustees hold their business
interests in trusts (“corporate trusts”) in ways similar to how major corporations would be managed.!” During
this period, corporate trusts and big business were practically synonymous, thus creating a new field of law:
antitrust.'® Over time, the use of corporate trusts fell out of favor in American business law practice, with
Standard Oil, the vanguard of the corporate trust, abandoning this structure in 1892.!"° However, the use of
corporate trusts did persist through the middle of the twentieth century.

Further supporting an entity-type understanding of trusts, the vernacular sometimes casually, but
incorrectly, refers to trusts as though they were entities separate from the trustee (similar to corporations).?!

8 Robert Whitman, Can Estate Planners and Trust Administrators Offer Help to Trust Beneficiaries Who Want to Learn to Make Positive Life
Planning Decisions?, 1 EST. PLAN. & CMTY. PrOP. L.J. 387, 389-90 (2009).

° Danielle Pierce, The History of Trusts: A Journey from Roman “Fideicommissum’ to Modern Asset Management, PIERCE LEGAL GRP. (July 26,
2023), https://pierce-legal.com/2023/07/26/history-of-trusts/.

10 Miller v. Commonwealth, 84 A.3d 620, 621, 624 (Pa. 2013).

" Your Guide to a Living Trust, [LL. STATE BAR Ass’N (2017), https://www.isba.org/public/guide/livingtrust.

21d

13 See Turner v. Blue (In re Estate of Edwards), 120 N.E.2d 10, 12 (11l. 1954) (“[A] joint will of a husband and wife with reciprocal provisions is
presumed to be executed pursuant to a contract and therefore irrevocable upon the death of one of the testators.”).

14 Your Guide to a Living Trust, supra note 11.

15 Albrecht v. Brais, 754 N.E.2d 396, 398 (Il1. App. Ct. 2001).

16 Citizens United v. FEC, 558 U.S. 310, 342-43 (2010) (holding that corporations have a right to free speech).

17 Barak Orbach & Grace Campbell Rebling, The Antitrust Curse of Bigness, 85 S. CAL. L. REv. 605, 610-11 (2012).

18 Id. at 606-07.

9 1d. at 616.

20 Victor v. Hillebrecht, 90 N.E.2d 751, 752 (Ill. 1950) (describing litigation between holders of trust certificates and their trustee).

21 Robert H. Sitkoff, Trust Law as Fiduciary Governance Plus Asset Partitioning, in THE WORLDS OF THE TRUST 428, 436 (Lionel Smith ed., 2013).
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Despite the similarities between corporations and trusts, American courts have resisted the reification of
trusts.?? Instead, for legal classification purposes, courts treat trusts as special relationships between trustees
and beneficiaries, not as separate entities or legal persons.?> For example, while a corporation can own
property,?* a trustee, not the trust, holds the legal title to trust property, with the beneficiary owning the equitable
title (that is, the right to enjoy the trust property).?

B. Overview of Contracts

The development of trust law can be compared with another common law area: contract law. Contracts,
or legally enforceable mutual promises between parties,?® are ubiquitous and have existed around the world for
thousands of years.?’

In the American legal system, a promise needs to meet certain requirements to be a legally enforceable
contract. As any passing 1L can recite from memory, an enforceable contract under common law?® must have:
(1) an offer, (2) acceptance, and (3) consideration.?” Offer and acceptance are two sides of the same coin—one
party’s proposition will form a contract once accepted by the other party, if there is consideration.*

Consideration is perhaps the hardest to comprehend of all contractual requirements. It may be viewed as a
detriment to one party, a benefit to another party, or the exchange of mutual promises.’! Because of the mutual
nature of a contract, as opposed to the one-way nature of a generally unenforceable gratuitous promise,
consideration is best thought of as a two-way street between the contracting parties. As the Supreme Court of
New Jersey has written, “No contract is enforceable, of course, without the flow of consideration—both sides
must ‘get something’ out of the exchange.”*

However, American courts do not generally like to decide whether a contract has “enough” consideration—
—doing so would have the effect of undoing the bargained-for exchanges to which contracting parties agreed.
Therefore, many courts have held that any amount of consideration is acceptable for a valid contract, even a mere
“peppercorn.”?

Some older authority describes how contracts require a “meeting of the minds” to be valid, meaning that
the parties to the contract must come to the same understanding of the contract.** However, the modern trend is
to find the presence of a meeting of the minds if the parties to a contract make the outward manifestations of
mutual assent,*® thus blurring the line between a meeting of the minds and the respective components of offer and
acceptance.

Note that the parties to the contract do not actually need to be the parties benefiting from the contrac
In the case of third-party beneficiary contracts, the third party’s benefit is the consideration that is bargained for.>’
Thus, most jurisdictions recognize not only the validity of third-party beneficiary contracts, but also the rights of
third-party beneficiaries to maintain legal action against the promisors under such contracts.*®

t.36

22 Swartz v. Sher, 184 N.E.2d 51, 53-54 (Mass. 1962).

23 Jimenez v. Corr, 764 S.E.2d 115, 122 (Va. 2014). However, note that trusts are treated as separate entities for federal income tax purposes. See 26
U.S.C. § 641.

24 Boshernitsan v. Bach, 276 Cal. Rptr. 3d 109, 115 n.8 (Cal. Ct. App. 2021) (“Unlike trusts, however, corporations can hold title to property. . . .”).
2 Eagle Oil & Gas Co. v. TRO-X, L.P., 619 S.W.3d 699, 706 (Tex. 2021).

26 1 CORBIN ON CONTRACTS § 1.3 (2024).

27 Tim Harford, How the World's First Accountants Counted on Cuneiform, BBC (June 12, 2017), https://www.bbc.com/news/business-39870485
(describing written contracts from Ancient Mesopotamia).

28 Note that contracts for the sale of goods may be different under the Uniform Commercial Code. E.g., 810 ILL. COMP. STAT. 5/2-105 (2025).

29 Runzheimer Int'l, Ltd. v. Friedlen, 862 N.W.2d 879, 885 (Wis. 2015).
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32 Cont'l Bank of Pa. v. Barclay Riding Acad., 459 A.2d 1163, 1171 (N.J. 1983).

3 E.g., Lucht's Concrete Pumping, Inc. v. Horner, 255 P.3d 1058, 1061 (Colo. 2011).

34 Sweeten v. Trade Envelopes, 938 S.W.2d 383, 386 (Tenn. 1996).

35 Meeting of the Minds, LEGAL INFO. INST., https://www.law.cornell.edu/wex/meeting_of the minds (last updated July 2023).

36 Third-Party Beneficiary, LEGAL INFO. INST., https://www.law.corell.edu/wex/third-party _beneficiary (last updated January 2025).
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I11. Analysis

This Part will first analyze trusts under contract law principles to determine whether they meet the
contractual requirements. Then, this Part will consider counterarguments to a contractual understanding of trusts.

A. Viewing Trusts as Contracts

To be sure, trusts do resemble corporations to the naked eye.* It is well-documented, however, that courts
have resisted expanding corporate treatment to trusts; instead, courts categorize trusts as special relationships
between trustees and beneficiaries, rather than separate legal entities.*® Certainly, the disparate treatment of trusts
and corporations may be preferable in the wake of Citizens United.*!

It would be circular to say that a trust is a trust because trustees and beneficiaries share a trust relationship.
The essence of a trust must be determined. Thus, the natural question is as follows: How should the legal
community view the special trust relationship? It is not an entirely new idea that the trustee/beneficiary
relationship is contractual. Acclaimed trust law expert Professor John H. Langbein argued as much in his 1995
article The Contractarian Basis of the Law of Trusts, providing that a trust is essentially a contract between the
settlor and the trustee.*? Langbein argued that the powers and responsibilities of the trustee are the consideration
that the trustee offers in the contract.*?

Expanding on this view, one can see that the settlor also gives consideration, as each trust must have a
corpus* and the trustee may compensate himself or herself from said corpus for their services as trustee.*> Thus,
the common legal fiction of initially funding revocable living trusts with ten dollars cash*® creates a res, which in
turn allows the trustee to receive a fraction of that res for services rendered.*’ Assuming that the trust is actually
funded, the right to compensation is only a “peppercorn” of consideration, but only a “peppercorn” is needed to
make a valid contract.*®

Accordingly, as Professor Langbein noted, the offer, acceptance, and consideration between the
settlor and trustee makes trusts virtually indistinguishable from modern third-party beneficiary contracts.** This
makes sense: third-party beneficiaries can bring actions to enforce their rights under a contract like beneficiaries
can bring actions to enforce their rights under a trust.>

There is a complication regarding revocable living trusts. In a common revocable living trust scenario,
the settlor and the trustee are often the same individual during the settlor’s life and capacity, with a new individual
assuming the role of trustee only upon the settlor’s death or incapacity.’! This variation on the standard fact
pattern does not make trusts any less contractual than ordinary, dime-a-dozen contracts. Clearly, individuals can
contract with themselves in other capacities; for example, as owner of a wholly owned corporation.’® Thus, it
should follow that an individual, as settlor, may contract with himself or herself, as trustee.

39 Swartz v. Sher, 184 N.E.2d 51, 53 (Mass. 1962).

40 Jimenez v. Corr, 764 S.E.2d 115, 121 (Va. 2014).

41 Citizens United v. FEC, 558 U.S. 310, 343 (2010) (holding that corporations have freedom of speech under the U.S. Constitution).

42 See generally John H. Langbein, The Contractarian Basis of the Law of Trusts, 105 YALE L.J. 625 (1995).

4 See id. at 627.

4 Albrecht v. Brais, 754 N.E.2d 396, 398-99 (111. App. Ct. 2001).

4 Parker v. Day, 49 N.E. 1046, 1047 (N.Y. 1898).

4 See Suggested Language for Trusts (per Publication 557), INTERNAL REVENUE SERV., https://www.irs.gov/charities-non-profits/suggested-
language-for-trusts-per-publication-557 (last updated Oct. 9, 2025).

47 Parker, 49 N.E. at 1047.

48 Lucht's Concrete Pumping, Inc. v. Horner, 255 P.3d 1058, 1061 (Colo. 2011).

4 Langbein, supra note 42, at 627.

30 Salina Canyon Coal Co. v. Klemm, 290 P. 161, 167 (Utah 1930) (“All courts hold that a beneficiary under a trust may sue to protect his rights,
especially in a case where his interests are hostile to those of the trustee.”).

! Your Guide to a Living Trust, supra note 11.

32 See Baker v. McDel Corp., 191 N.W.2d 846, 851 (Wis. 1971) (describing how an individual assigned his rights in a lease to his wholly-owned
corporation).
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Similarly, it is an uncontroversial tenet of contract law that contractual rights and obligations can be
assigned to new parties, who then “step into the shoes” of the assignor.>> Hence, the successor trustee, by virtue of
his or her assent to the terms of the trust, steps into the shoes of the initial trustee, giving the trust a new manager,
but leaving the terms of the trust otherwise unchanged. In the event that an individual who is nominated as
successor trustee under the trust instrument does not wish to serve, the next individual under the instrument who
accepts trusteeship would step into the initial trustee’s shoes. Accordingly, even the revocable living trust is still
a contract under contract law principles, notwithstanding its somewhat unusual surrounding circumstances.

B. Viewing Trusts as Non-Contracts

To a certain extent, the contractual nature of trusts is implicitly acknowledged by the trust law bar. For
example, practitioners commonly refer to the instruments that govern trusts as trust “agreements.”* In this way,
the trust law field adopts the language of written contracts, which are also known as agreements.>

Nonetheless, the legal community has avoided explicitly acknowledging this seemingly inherent truth,
maintaining that trusts are distinct from contracts. For example, the highly persuasive Restatement (Third) of
Trusts maintains that there are differences between trusts and contracts, conceding that these differences are
“matters of detail,” but remaining agnostic as to what precisely these details are.’® Some courts have gone even
further, explicitly holding that trusts are not contracts.>’

What exactly are these supposed details that separate trusts and contracts? As discussed above, a trust is
essentially a trustee’s promise to care for a settlor’s property, and this promise meets all the legal formalities to
be legally enforceable (i.e., a contract).>® In an attempt to unpack these amorphous differences between trusts and
contracts, the remainder of this Section will (1) address some supposed contractual deficiencies that trusts have
and (2) raise counterpoints to prove trusts’ contract-worthiness.

1. Consideration

As discussed above, trustees receive consideration in the form of compensation for their services as
trustee.’® However, some courts have held that trusts are legally enforceable, even if the trustee “receives no
consideration.”®® Presumably, this refers to how a trustee may refuse compensation for services rendered, even
if he or she is entitled to it.*! A trustee might decide to do this for a number of reasons: for example, to preserve
family harmony when serving as trustee of a trust created by a deceased loved one.

Yet refusing to take compensation does not invalidate that the trustee had a contractual right to
compensation. Rather, it is an example of a contractual waiver, yet another basic principle of contract law that is
taught in the first year of law school.

33 See generally LFP Consulting, LLC v. Leighton, 543 P.3d 188 (Wyo. 2024).

34 See generally In re Edmonds, 21 N.E.3d 447 (11l 2014).

35 Agreement, BOUVIER LAW DICTIONARY (2012) (“In many instances there is no distinction between a contract and an agreement, and many . . .
written contracts are entitled ‘agreement.’”).

36 RESTATEMENT (THIRD) OF TRUSTS § 2 (Am. L. Inst. 2012).

7 E.g., Moore v. Kieber, 990 P.2d 1085, 1088 (Ariz. Ct. App. 1999).

38 See discussions supra Sections II(B), ITI(A).

39 See discussion supra Section I1[(A); see also Parker v. Day, 49 N.E. 1046, 1047 (N.Y. 1898).

% Moore, 990 P.2d at 1088.

¢! Lyons v. Holder, 163 P.3d 343, 348 (Kan. App. 2007) (“Many courts have recognized that a trustee can waive compensation under a variety of
circumstances.”).
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Contractual terms may be waived if a party, expressly or implicitly, chooses not to enforce a right under
the contract.®? However, a waiver does not invalidate a contact as a whole—it only affects the waived rights.®
Thus, although the trustee may not actually take compensation under the trust,** the trust is still an enforceable
contract under contract law principles (like waiver), and not simply magically non-contractual because the
arrangement is labeled as a “trust.”

Still, another way a trustee might receive no remuneration for services is a court denying a request for
compensation. This can happen, for example, if a trustee does not keep adequate records of the time that he or
she spent on trust administration.®> However, such a poorly-organized trustee would still receive consideration
in this circumstance.

Consider, for example, an employment agreement where an employer agrees to pay an employee an hourly
wage. Ifthe employee fails to meet the necessary burden in proving the hours that he or she worked, the employer
may deny compensation to the employee.®® This lack of compensation does not invalidate the employment
agreement. Implicitly, the employee and the employer bargained for an arrangement where the employee would
be compensated for claimed hours that could be substantiated. 1t would be inconceivable to think that the
employer would want to enter into an agreement where the employee must be compensated for all hours purportedly
worked, even if there were no factual support for the employee’s claims.

In the same way, a settlor creates a trust with the understanding that the trustee could only receive
compensation for the hours that can be supported with proper records. Hence, when a trustee is denied
compensation for this reason, the trust contract is not defeated, but rather works just as the trustee had intended.

ii. Meeting of the Minds

One may argue that the contractual “requirement” of a meeting of the minds is absent upon the creation of
many trusts. After all, revocable living trusts are seemingly unilaterally created. However, note that the meeting
of the minds does not describe a physical meeting between the parties to a contract. Rather the phrase means the
parties should come to the same understanding of the agreement.®’” Thus, it is of no import whether the trustee
physically meets with the settlor.

Still, even under a correct understanding of the meeting of the minds, one can see that any arguable
deficiency would not defeat the contractual nature of a trust. Under an agreement where the settlor creates a trust
with himself or herself as trustee, it is obvious that the parties are of the same mind. Legal fictions aside, they are,
quite literally, the same person. Then, upon the settlor’s death or incapacity, the successor trustee takes the place
of the initial trustee by stepping into his or her shoes,® thereby preserving the initial meeting of the minds.

Finally, a meeting of the minds is not strictly necessary under the modern trend, even if a person accepts
the position of successor trustee after the resignation or removal of an earlier trustee.® Thus, even if the settlor
and the trustee would subjectively have different understandings of the trust, the required formalities of accepting
trusteeship (such as verbal assent, signing necessary documentation, etc.) would meet the requisite elements of
offer and acceptance.”® So, although the creation of many trusts involves a meeting of the minds, modern contract
law renders this criticism moot in many jurisdictions.

%2 Fundamental Portfolio Advisors, Inc. v. Tocqueville Asset Mgmt., L.P., 850 N.E.2d 653, 657 (N.Y. 2006).

63 See Am. Cont’1 Life Ins. Co. v. Ranier Constr. Co., 607 P.2d 372, 374 (Ariz. 1980) (“The waiver of one right under a contract does not necessarily
waive other rights under the contract.”).

% Parker, 49 N.E. at 1046, 1047.

95 See In re Pamela Andreas Stisser Grantor Tr., 818 N.W.2d 495, 508 (Minn. 2012) (providing that the trustee’s lack of record keeping left the court
in no position to grant her claim for compensation).

% See Barios v. Brooks Range Supply, Inc., 26 P.3d 1082, 1087 (Alaska 2001) (affirming the superior court’s holding that the employee did not meet
her burden in proving that she had worked unpaid overtime).

7 Sweeten v. Trade Envelopes, 938 S.W.2d 383, 386 (Tenn. 1996).

8 See generally LFP Consulting, LLC v. Leighton, 543 P.3d 188 (Wyo. 2024).

% Meeting of the Minds, supra note 35.

70 See id.



2026] Upon Further Consideration: The Case for Trusts as Contracts 29

iii. Fiduciary Duty

One might further argue, as the Naarden Trust court did, that a trust is not a contract due to how trustees
are fiduciaries under state law,”! meaning that the trustee must act in the best interests of the beneficiaries.”
However, this argument also falls apart. Other contractual relationships have fiduciary duties imposed on one
party; for example, when a client hires an attorney.”

Yet courts—rightly—hold that the retainer agreements that begin an attorney/client relationship are, in
fact, contracts.”® It is therefore irrational to think that trusts, despite otherwise meeting the requirements to be
contracts, are somehow not contractual in nature due to the fiduciary relationships they create. Doing so could
potentially create a slippery slope, unnecessarily undoing the contractual nature of many other professional
relationships, like those between clients and accountants or patients and doctors.”

As a matter of course, it is clear that a contract can create fiduciary duties under the law. In short, the
fiduciary nature of the trustee/beneficiary relationship should have no effect on whether a trust is a contract—it
is simply irrelevant.

IV.Recommendation

Trusts are clearly contracts for the reasons articulated above. However, one might wonder about the
practical effect of recognizing this reality. Although the characterization of trusts may seem purely academic,
recognizing the contractual nature of trusts could greatly alter the existing trust law jurisprudence. By applying
contract law principles to trusts, the legal community would open the doors for alternative legal strategies.
Additionally, this new reality would make desirable trust law innovations easier to obtain.

A. Modification

Understanding trusts as contracts would provide alternative means of modifying them and thereby undoing
incorrect, misguided, or unwanted instructions.

Many settlors use trusts as will substitutes.’® Through this lens, trusts may (erroneously) be considered
more or less the same instrument as a will. Wills are not contracts, but rather legally-recognized written
instructions for the posthumous disposition of property.”’ This misunderstanding can have devastating effects on
beneficiaries’ ability to change the terms and provisions of trusts.

To elaborate, there are many ways to modify a contract.”® Not only can a contract be invalid for a lack of
the requirements discussed above,”® contract law also offers a lot of flexibility to modify the terms of a contract.

71 See Moore v. Kieber, 990 P.2d 1085, 1088 (Ariz. Ct. App. 1999).

72 Moeller v. Super. Ct., 947 P.2d 279, 285 (Cal. 1997).

73 See generally Pippen v. Pedersen & Houpt, 986 N.E.2d 697 (1ll. App. Ct. 2013).

74 E.g., Hannafan & Hannafan, Ltd. v. Bloom, 959 N.E2d 1280 (Tll. App. Ct. 2011) (“The retainer agreement is a contract.”).

75 Smith v. Sushka, 659 N.E.2d 875, 879 (Ohio Ct. App. 1995); Stigliano by Stigliano v. Connaught Lab’ys., Inc., 658 A.2d 715, 720 (N.J. 1995)
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76 Miller v. Commonwealth, 84 A.3d 620, 621 (Pa. 2013).
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78 RESTATEMENT (SECOND) OF CONTRACTS § 89 cmt. a (Am. L. Inst. 1981).

79 See discussion supra Section II(B).
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As previously mentioned, a party can waive its rights under the contract and choose not to enforce a certain
term or provision.’ Additionally, an unforeseeable act of God, or force majeure, can relieve a party of its
obligations under a contract.®! Even lesser changes in circumstances can lead to modification in contractual terms
if they make strict adherence impracticable.®? Sometimes, contracts can even be unenforceable because they are
unconscionable, meaning that a contract (or a portion of a contract) is so unfair that a court refuses to enforce it.%

On the other hand, courts afford considerable deference to wills.®* While wills can be invalidated on
certain grounds, such as not following the required statutory formalities (e.g., proper witnessing),*® courts generally
have a policy goal of respecting testamentary freedom—the idea that individuals have a right to determine who
receives their property upon their deaths.®® Thus, instructions in wills or will substitutes will often be given legal
effect, even if they produce results that are arguably unconscionable, such as disinheriting relatives.®’

Again, since trusts are oftentimes will substitutes, the policy goals that govern the law of wills significantly
reduce the number of legal methods available to challenge or invalidate trusts when compared to agreements that
are uncontroversially contractual. Like wills, trusts can be invalidated if there is shown to be some sort of
deficiency in their creation (e.g., undue influence upon the settlor or lack of capacity).®® However, absent these
issues, courts generally honor the terms of irrevocable trusts due to the policy goal of respecting testamentary
freedom.® Accordingly, even in spite of circumstances that may not have been contemplated by the settlor, courts
will generally not alter the strict terms of a trust.””

This stubbornness can yield absurd results. Suppose a father created a revocable living trust as part of an
estate plan that he created as a young parent. During this time, his three children were elementary school aged.
Not being able to tell the future, the settlor restricted his children’s access to the money, held by the trustee, until
the children each reached 50 years of age. Tragically, the settlor died shortly thereafter. Fast-forward 15 years:
all the settlor’s children have proven themselves to be prodigies. They completed post-secondary schooling in
their teenage years and are now doctors and engineers. However, their maturity notwithstanding, inflexibility in
the name of testamentary freedom would limit all children’s rights to funds held by the trustee for decades to come.
However, if trusts were governed by contract law principles, the children would have some equitable arguments
to allow them to access trust assets before they reach middle age.

Admittedly, there are now more options to reform irrevocable trusts than there were in the past. For
example, some states allow for trust “decanting”: This, akin to the vinous term, involves pouring an old trust into
anew trust.”! Furthermore, some states allow for “trust protectors,” who are designated individuals with the power
to reform irrevocable trusts.”? Yet these options are not without their limitations. To begin, a limited number of
states recognize these methods of reform: for example, only 36 states have enacted decanting statutes as of
September 2022.%
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Even if a state recognizes such opportunities for trust reform, the reformation process can be burdensome.
Trust decanting involves the drafting of a new instrument (the “second trust””) which must then be executed by the
trustee.”* Then, the trustee may need to retitle the assets held in trust to show that the assets are owned by the
trustee as the trustee of the second trust and not as trustee of the initial trust.”> This may require further
administrative work (communications with financial institutions, recording new deeds, etc.) which, apart from
being cumbersome, may deplete the trust of its resources due to legal fees and trustee compensation.”®

However, if trusts were viewed as third-party beneficiary contracts, the modification process would be
much more straightforward. If the trustee wanted to stray from the strict terms of the trust instrument, the trustee
would terminate the first trust instrument, and sign a novation (really a trust amendment) between himself or
herself and the trust beneficiaries.”” While not recommended, a trustee could also potentially stray from the terms
of the trust and rely on the contract defenses discussed earlier in this Section (e.g., force majeure). Finally, a
trustee who is unconvinced of sufficient changes in circumstances could also choose to honor the terms set by the
settlor.

To be sure, there would initially be many gray areas surrounding the limits on trust modification that
courts would have to sort through after recognizing the contractual nature of trusts. Certainly, the policy goal of
respecting testamentary freedom and deferring to wills (and will substitutes) would have to be balanced against
the contractual principles that allow for modification. Nonetheless, contract treatment would allow for greater
flexibility in the face of changed circumstances.

B. Trust Contests

Just as the recognition of trusts as contracts could lead to more flexibility in modifying trusts, it could also
provide practitioners with another strategy on how to invalidate the trust upon its creation: arguing a want of
consideration.

As mentioned above, a purported contract will be unenforceable if there is a lack of consideration.”® Each
side must receive something from the transaction.” However, courts generally dislike determining whether the
amount of consideration is acceptable.!” Therefore, the common law developed the general rule that even a
peppercorn of nominal consideration is sufficient.!! Perhaps the theory of peppercorn consideration offers the
strongest support for trusts being contracts, since the ten dollars cash that nominally funds many trusts gives the
trustee an opportunity to earn the peppercorn. %>

However, it is questionable whether many trusts are ever actually funded with the ten dollars cash. There
is a dearth of research empirically studying how many such ten-dollar transactions actually occur. It is likely that
these funding provisions are, in reality, treated as “magic words” to create a trust and satisfy the requirement that
a trust has a res'® (and, by extension, that the contract has consideration). Thus, the fictitious transfer is merely
a recital.

94 See 760 ILL. CoMP. STAT. 3/1202 (2025) (describing second-trust instrument as the instrument for a second trust).
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A mere recital for consideration, not actually received, is not enough to turn an arrangement into a valid
contract.'® 1In fact, some jurisdictions even permit challengers to offer evidence to dispute whether the
consideration was actually received.!® Accordingly, a contract might be successfully challenged by arguing that
the consideration expressed in a recital was never actually exchanged. After all, a contract with no consideration
is no contract at all. While a peppercorn of consideration may be enough, a court might draw the line at imaginary
consideration.

Under the current model of viewing trusts as analogous to wills, there is only a limited number of ways to
invalidate a trust.'° However, under this Article’s proposed model (i.e., viewing trusts as contracts) challengers
could bring forth evidence that the nominal initial trust funding was never actually received, thus allowing trust
litigators to use a contest strategy that may be used by their contract litigator counterparts.

Note that many trusts are funded after the trust instrument is signed, thereby later satisfying the res
requirement under trust law, and the consideration requirement under contract law. Imagine, however, a case where
a settlor executes a trust instrument, but never actually funds the trust during the settlor’s lifetime. Instead, settlors
rely on “pour-over wills,” common fallback options recommended in trust-based estate plans, to posthumously
pour over their assets into the trust.!®” In this case, proving that the initial trust funding was fictitious could be
fatal to the trusts that are created after setting the precedent that trusts are contractual. As a matter of public
policy, this precedent should not apply retroactively, as doing so could open the door to contesting trusts that are
valid under the current state of the law.

Presumably, practitioners would have a mixed reaction to such a result under contract law. While estate
planners (i.e., front-end trust law practitioners) may cringe at the idea of their work product being undone by a
settlor’s inaction, trust litigators would likely welcome another strategy at their disposal. Both sides would have
strong arguments to make.

However, the settlor would bear only a small burden to survive such a challenge—any amount of lifetime
trust funding, even writing a ten-dollar check to a trust account, would defeat a challenge based on want of
consideration. This low burden for the settlor, combined with another method for trust contests, means an
enforced consideration requirement for trusts would net a benefit to the trust law field.

C. Enforceable Contractual Provisions

This Section describes several avenues which exist within contract law which are applicable to trusts under
the proposed framework.

1. Arbitration
Trust law practitioners are always looking for ways to improve their work product. In recent years, one

such way is the increasing inclusion of arbitration provisions in trust instruments.!® Nevertheless, it is
questionable whether courts in all American jurisdictions would honor such provisions.
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Arbitration clauses in contracts (or, if the entire contract pertains to arbitration, “arbitration agreements”)
are expressions that the parties thereto wish to settle their disputes under the contract through a nonjudicial process
called arbitration.!” Arbitration clauses are generally enforceable as part of the parties’ bargained-for exchange.!!°
In fact, from a public policy perspective, courts may favor arbitration clauses;!'! in part because arbitration reduces
courts’ caseloads, thereby increasing judicial economy.!!?

Turning to a contract’s parties: individuals might bargain for an arbitration clause because arbitration is
faster and more informal compared to litigation.!!®> These benefits can be especially desirable when the parties to
a contract share a close, familial relationship.''* Since trusts are often established for the benefit of family members
and loved ones, it follows that settlors would want their beneficiaries to resolve their disagreements outside of court
(with hopefully less expense taken from the trust corpus).

After all, family trust disputes can turn messy, especially if there are large sums of money involved.
Consider the Pritzkers, a family of multi-billionaires with interests in multiple trusts.'!> When some members of
the Pritzker family accused trustees of improperly using trust funds, litigation followed.!'® When the litigation
finally ended in a settlement agreement, the parties decided to establish arbitration procedures for future disputes
to avoid such conflict in the future.!!” One can imagine that after the litigation process, many of the Pritzkers
involved, if not all of them, wished that the trusts at issue simply gave direction for beneficiaries to arbitrate upon
the genesis of a conflict.

Notwithstanding family members’ desires to prevent litigation between friends and family, it is an open
question whether arbitration clauses in trusts are enforceable. In part, the murkiness in this field is due to the
conflation of trusts with wills, which do not have enforceable arbitration clauses in all jurisdictions.!'® The
misunderstanding of trusts being non-contractual further contributes to this lack of certainty. For example, in
2022, the Virginia Supreme Court held that neither the Virginia Uniform Arbitration Act nor the Federal
Arbitration Act compel trust beneficiaries to comply with arbitration clauses because, according to the court,
trusts are not contracts.'”

For reasons discussed above, enforceable arbitration clauses in trusts would bring benefits to settlors and
beneficiaries alike. Under a noncontractual understanding of trusts, there are alternative ways to make arbitration
clauses in trusts enforceable. For example, jurisdictions may enact legislation expressly providing for the
enforcement of arbitration clauses in trusts.!?°

The American College of Trust and Estate Counsel (“ACTEC”) supports the public policy of enforcing
arbitration provisions in trusts. In 2007, its Arbitration Task Force drafted a model statute in the hope that states
would enact it in some form.!?! In part, ACTEC endorsed the legislative path because legislation can be seen as
more proactive, and therefore more desirable, than leaving issues to the courts to decide.!??
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To date, some states have enacted such arbitration-enabling statutes.'?®> For example, Section 401 of the
Florida Probate Code expressly provides that a “provision in a [trust] requiring the arbitration of disputes [other
than disputes of the validity] . . . is enforceable.”'** Florida is not alone. Other states such as Arizona, South
Dakota, and Washington have enacted similar legislation.'?

The legislative approach has drawbacks, a major one being the slow-moving process of turning bills into
statutes. Only a few states have actually enacted legislation to bless arbitration clauses in trusts.'?® While awaiting
such legislation, arbitration clauses remain left to judicial interpretation anyway.

However, if courts begin seeing trusts for the contracts they are, no enabling legislation would be needed.
In that case, arbitration clauses would be honored either under general contract law principles'?’ or under contract
law legislation such as the Federal Arbitration Act.'?® Thus, recognition of trusts’ contractual nature is not only
a distinction without a difference: it could expedite recognition of arbitration clauses in trusts and therefore serve
the policy goals of discouraging litigation and efficiently resolving family disputes.'?

Furthermore, recognizing trusts as contracts would open the door to the enforceability of many other
boilerplate contract provisions that are frequently contained in trust agreements.

ii. Mediation

One example of other standard contract provisions that could enter the trust realm is mediation. As another
method of alternative dispute resolution, mediation is like a sibling to arbitration, offering alternatives to the time
consuming and confrontational process of litigation.*® This is especially true for mediation which, as a process
where a third-party facilitates discussion, can be even more collaborative than arbitration.'*! In the context of
family disagreements, like many trust disputes, the mediation process might best preserve harmony between the
opposing sides. It therefore follows that it is in the public interest to honor mediation clauses in trust instruments.

Like arbitration, legislation can “bless” mediation provisions in trusts in the absence of judicial recognition
of trusts’ contractual nature. In fact, some states have recognized arbitration and mediation provisions in trusts
via the same statute.'> However, judicial recognition of trusts as contracts would render such legislation
extraneous and, perhaps, offer a quicker path to the desired result.'*’

iii. Assignability and Restrictions

It stands to reason that, on the new frontier of a contractual understanding of trust law, beneficiaries could
transfer their interests under trusts to other parties. After all, contractual beneficiaries can generally assign
away their rights.!3* Yet again this new treatment could be a double-edged sword. Many beneficiaries would
welcome new ways to accelerate receiving their interests, while many settlors would want to retain their rights to
control the use of their assets from beyond the grave. Luckily, the settlor can avoid this scenario with proper
drafting.
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Those settlors that oppose these new opportunities can build those restrictions into the trust agreement—
contracts can (and frequently do) have terms that restrict assignability.!* For example, if a settlor did not like
the idea of his grandson selling his interest in trust income for a new car, the trust agreement could easily have a
few sentences either limiting or completely restricting a beneficiary’s right to sell or otherwise transfer the rights
under that instrument.

On the other hand, those who want to embrace the contractual nature of trusts can permit beneficiaries to
sell their beneficial interest on the market. Again, the flexibility of contracts resolves a potential issue.

V. Conclusion

While trusts have been around for nearly 1,000 years,'*® American courts have struggled with identifying
precisely what they are.'*” While trusts resemble corporations in some ways, and in fact have been used as
alternatives to corporations,'*® they are not afforded corporation-like treatment under the law.!3® Thus, trusts are
best categorized as third-party beneficiary contracts because they meet the requirements for such treatment under
basic common law principles.'*°

Judicial recognition of the contractual nature of trusts would be positive for the trust law field because it
would allow for new ways to modify or contest irrevocable trusts, as well as give certainty as to the legal effect of
innovative provisions in trust agreements such as arbitration and mediation clauses.'*! However, the best reason
for contractual treatment of trusts is not because it is preferable as a matter of public policy—it is because it is the
logical answer under the law.

Many fields, from tort law'#? to constitutional law,'** have pieces of contract law within them. However,
under the basic contract law principles of offer, acceptance, and consideration, it is not merely a 1L-level exam
answer that trusts are simply another manifestation of contracts. It is elementary that they clearly are.
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BEYOND THE SENTENCE: THE CONSTITUTIONAL CRISIS OF END-OF-LIFE CARE FOR
INCARCERATED INDIVIDUALS

Gabriella D. Diaz"
1. Introduction

Currently, the United States has nearly two million people incarcerated, the highest incarceration rate in
the world.! Among this population, the number of incarcerated elderly adults has increased at an alarming rate,
setting the stage for a growing and overlooked crisis within the prison system. Human Rights Watch, a global
non-governmental organization dedicated to researching and advocating for the protection of human rights, has
determined that the total percentage of state and federal incarcerated individuals 65 and older grew 94 times faster
than the total incarcerated population between 2007 and 2010.?> More recently, data has even shown that the
number of incarcerated individuals age 55 or older, in both state and federal prisons, increased by 280% (nearly
quadrupling), while the number of all incarcerated individuals only grew by 42%.* According to the Bureau of
Justice Statistics’ most recent report revised 2025, 15.7% of the current 1,185,648 incarcerated individuals are
aged 55 or older, putting the number at a total of 186,146 individuals.* These statistics are alarming, prompting
critical questions about how prison systems will accommodate a rapidly aging population and highlighting the
urgent need for correctional institutions to address these challenges.

This striking data is the result of “tough on crime” incarceration policies that date back to the 1970s, which
imposed mandatory minimum sentencing laws, the incarceration of individuals at younger ages (resulting in
extended periods of imprisonment), and a systemic shift away from rehabilitation in favor of prolonged
confinement.’ One in seven incarcerated people are currently serving life sentences, meaning they will likely die
in prison.® Moreover, it is widely believed that aging is accelerated in incarcerated individuals due to
environmental factors including poor healthcare, limited access to healthcare, and stressors from incarceration.’
Studies have also shown that incarcerated individuals typically experience a two-year reduction in average life
expectancy compared to non-incarcerated individuals.® As a result, the “aging” prison population is widely
believed to start at 55 years old.”

Given that one in seven incarcerated individuals is serving a life sentence and that poor environmental
factors are causing chronic health issues, many incarcerated individuals will presumably die alone—either in their

* © 2026, All rights reserved. Gabriella Diaz is a Florida-based elder law attorney specializing in estate planning and probate. A J.D. graduate of
Stetson University College of Law and 2025 Matthew Bender Book Award recipient, her work explores the intersection of aging, policy, and justice.
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cells or chained to a hospital bed—without receiving adequate end-of-life care.'® As such, there is a growing need
for palliative care in prison. To date, only 75 state prisons—out of the approximate 1,566 state prisons found
across the United States—have implemented hospice programs.'!

The widespread failure of U.S. prisons to provide adequate end-of-life care—including access to hospice
services—for an aging prison population constitutes a violation of the Eighth Amendment’s prohibition against
cruel and unusual punishment. In 1976, the Supreme Court established through the landmark case Estelle v.
Gamble that deliberate indifference to a prisoner’s medical needs constitutes a violation of the Eighth
Amendment’s cruel and unusual punishment clause.'? This means that the basic healthcare needs of prisoners,
including hospice care, should be met, regardless of age or illness. Because Estelle v. Gamble has been applied
very narrowly and sets a difficult standard to meet, it—along with other legal barriers—has made it nearly
impossible for dying incarcerated individuals to advocate for their end-of-life care.'

To combat this problem, programs like the California based Humane Prison Hospice Project have worked
to reshape end-of-life care for incarcerated individuals through education, advocacy, and specialized training.'*
The Director of the Humane Prison Hospice Project agreed to share her experiences working within the criminal
justice system, implementing these programs, and handling some of the challenges she has experienced as a
result.'®> She shared the story of a 92-year-old woman, Jane Doe,'¢ serving a life sentence for a non-violent crime
she committed decades ago.!” Jane is suffering from dementia; however, no official diagnosis appears in her
medical records.'® Like many dementia patients,'® Jane reacts strongly to disruptions in her routine.?® One day,
when a peer-caregiver provided Jane with a wheelchair instead of her usual walker, she became agitated, shouting
and causing a commotion.?! Within minutes, correctional officers swarmed her, escalating her distress.?? In
response to what they perceived as disruptive behavior, the officers followed standard protocol and placed Jane
in solitary confinement.?® But Jane is not an ordinary inmate.?* Jane is a 92-year-old woman with undiagnosed
dementia, trapped in a system ill-equipped to address her medical needs.?> Because she has not been properly
diagnosed, she has not been given the proper care she so desperately needs.?® Unfortunately, this is a reality many
elderly inmates face daily.?’” The Humane Prison Hospice Project is working to address injustices that occur to
elderly incarcerated individuals like Jane.”® They have implemented peer-caregiver programs and training for
those peer-caregivers and prison staff, allowing incarcerated individuals to provide care for elderly inmates with
the support of prison staff.” While this initiative is a step in the right direction, it is only a small piece of the
larger fight for systemic change and basic human rights.
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This Article addresses the critical issue of end-of-life care in U.S. prisons, highlighting the systemic
failures that leave aging and terminally ill inmates without adequate care. It begins by examining the history of
the Eighth Amendment’s cruel and unusual punishment clause, tracing its evolution from its original intent to its
current application. This analysis includes key cases that have shaped the modern interpretation of this clause.
The Article then explores the increasing need for end-of-life care in prisons, particularly as the population of
individuals over the age of 55 continues to grow, and compares this trend to the aging population in the public. It
then delves into the common illnesses faced by older inmates and the legal challenges associated with providing
appropriate medical care, with a focus on the Eighth Amendment’s requirement for adequate treatment under
Estelle v. Gamble and the obstacles imposed by the Prison Litigation Reform Act of 1996. This Article also
considers the ethical implications of providing such care, examining the moral responsibilities of both state and
federal governments. Additionally, it explores key policy barriers, such as funding constraints and the financial
burdens on taxpayers, families, and incarcerated individuals who must advocate for their right to proper medical
treatment. Next, this Article presents a reform proposal, advocating for systemic changes that would ensure
humane treatment for incarcerated individuals in need of palliative care. Finally, the Article concludes by
asserting that the failure to provide adequate end-of-life care in prisons constitutes a violation of constitutional
and human rights.

I1. Legal Background: The History of the Eighth Amendment

The Eighth Amendment of the U.S. Constitution was ratified on December 15, 1791.%° The original text
of the Eighth Amendment reads “[e]xcessive bail shall not be required, nor excessive fines imposed, nor cruel
and unusual punishments inflicted.”*! Over the years, the Eighth Amendment has been criticized for its vagueness
and what it means to have a punishment be “cruel and unusual.”*? Even at the time of its inception, the nature of
“cruel and unusual” was not wholly defined.** During the debates of the First Congress, Representative Livermore
complained of the Eighth Amendment’s vagueness, stating

[n]o cruel and unusual punishment is to be inflicted; it is sometimes necessary to hang a man,
villains often deserve whipping, and perhaps having their ears cut off; but are we in the future to
be prevented from inflicting these punishments because they are cruel? If a more lenient mode of
correcting vice and deterring others from the commission of it would be invented, it would be very
prudent in the Legislature to adopt it; but until we have some security that this will be done, we
ought not to be restrained from making necessary laws by any declaration of this kind.**

At the time of its ratification, the term “cruel and unusual” was widely believed to be only in reference to torture
devices and other common barbaric punishments of the time-period.*

While modern day critics still hold that the Eighth Amendment is vague, they have now added a new layer
of argument regarding how exactly one should interpret this famous provision: either as an originalist looking at
the plain meaning of the text at the time it was written or through a modern lens as it applies to today’s society.>®
Over time, the Supreme Court has interpreted the Eighth Amendment’s meaning through case law such as Trop
v. Dulles, where the Supreme Court expressly stated the view that the definition of “cruel and unusual
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punishments” will change over time, taking into consideration those punishments which offend society's
“evolving standards of decency.”’ The Supreme Court also sought to define “cruel and unusual” in Weems v.
United States and Estelle v. Gamble, applying the “evolving sense of decency” standard.®

In Weems v. United States, the Court held that excessive punishments disproportionate to the offense could
also be “cruel and unusual.”*® In Weems, a prisoner convicted for falsifying a public document while serving as
a disbursement officer in the Philippines was sentenced to 15 years of imprisonment, a hefty fine, lifelong
surveillance, and disqualification of certain rights including holding office, voting, receiving honors, and
collecting retirement pay.*’ The prisoner argued that his sentence constituted cruel and unusual punishment under
the Philippine Bill of Rights.*! Given that the prohibition on cruel and unusual punishment in the Philippine Bill
of Rights was derived from the Eighth Amendment of the U.S. Constitution, the Court applied the same
interpretive framework.*> Ultimately, the Court determined that the punishment was disproportionate to the
offense and therefore violated the Eighth Amendment’s prohibition against cruel and unusual punishment.* As
such, Weems v. United States became a landmark case that sets the parameters of allowable punishment under the
Eighth Amendment, specifically holding that punishment must be proportionate to the crime committed to not
run afoul of the amendment’s cruel and unusual punishment clause.**

In Estelle v. Gamble, the Supreme Court established that the Eighth Amendment’s prohibition against
cruel and unusual punishment extends to the medical treatment of incarcerated individuals. Specifically, the Court
held in Estelle that deliberate indifference to serious medical needs constitutes the unnecessary and wanton
infliction of pain.*> On November 9, 1973, the respondent inmate was injured when a bale of cotton fell on him
while unloading a truck.*® Over the following months, he reported severe pain and was diagnosed with lower back
strain by a prison doctor.*’ In January of 1974, after refusing to work due to his pain, he was threatened with
being sent to the “farm” and later was placed in solitary confinement by the prison disciplinary committee.*® On
February 4, after experiencing chest pain and “blank outs,” he requested medical attention but was not examined
until later that evening, when a medical assistant ordered his hospitalization.** A week later, on February 11, the
inmate filed his § 1983 complaint.®® In making its decision, the Court analyzed the history of the Eighth
Amendment’s prohibition against cruel and unusual punishment and recognized that, while it was originally
intended to prevent barbaric practices, its scope has expanded over time.’! Applying the principle that
punishments must align with society’s evolving standards of decency, the Court concluded that deliberate
indifference to an inmate’s serious medical needs constitutes the unnecessary and wanton infliction of pain
prohibited by the Eighth Amendment.>

Estelle built upon the evolving standards of decency outlined in Trop v. Dulles®® and the principle against
wanton infliction of pain from Gregg v. Georgia,> reinforcing the government’s constitutional obligation to
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provide adequate medical care to prisoners.” The Court’s ruling in Estelle broadened the scope of the Eighth
Amendment, but in doing so found that only inadequate medical treatment resulting from deliberate indifference,
rather than mere negligence, violates a prisoner’s constitutional rights.’® Thus, Estelle has become the legal
framework for incarcerated individuals to rely on when the prison system fails to provide adequate healthcare.

II1. The Growing Need for End-of-Life Care in Prison, Legal Barriers, and Ethical Considerations

The aging population in prisons has increased significantly over the past decade due to punitive criminal
justice policies and the accelerated aging phenomena of inmates.>’ It is widely believed that the term “elderly,”
as applied in the prison context to incarcerated individuals, begins with individuals ages 50 to 55, due to
accelerated aging.’® This aging population suffers from multiple chronic conditions and generally has high rates
of associated symptoms of distress.’® Several factors contribute to worse health outcomes among incarcerated
individuals such as delayed diagnosis of advanced diseases, limited health literacy, restricted access to online
resources, exclusion from clinical trials, inadequate hospice care, and minimal opportunities for compassionate
release.®’ Terminally-ill individuals face heavy restrictions to pain and symptom control medications and a lack
of communication between healthcare providers.®! Furthermore, incarcerated individuals often suffer from serious
health conditions such as cancer, Alzheimer's disease, and dementia, as well as a high prevalence of infectious
diseases including hepatitis and HIV/AIDS.%* Notably, COVID-19 has continued to pose a significant health risk
to the aging incarcerated population, as its effects have disproportionately impacted them even beyond the peak
of the pandemic.%

A. Common Terminal Illnesses in Prisons

Cancer has been identified as the leading cause of death in the U.S. prison population.’ For example,
incarcerated individuals experience higher rates of lung and liver cancer and have shorter survival times when
compared with similar groups of non-incarcerated individuals.®> Cancer-related pain is a significant issue, with
many inmates reporting inadequate pain management in prison settings.

Mortality data from state prisons indicate that cancer is responsible for 30% of illness-related deaths,
making it the leading cause of death among incarcerated individuals.®” Among male state prisoners, the mortality
rate from cancer was twice as high.%® Similarly, federal prison statistics show that cancer and other illnesses are
the primary causes of death.%” Lawsuits and accounts from patients show that delays and inadequate cancer
treatment for incarcerated individuals are common due to the significant disparities in healthcare access available
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in U.S. prisons.”® Without meaningful judicial reform, incarceration will continue to be a key social determinant
contributing to cancer disparities.

In 2018, the American Society of Clinical Oncology (“ASCO”) published an article emphasizing the rising
cancer rates among incarcerated populations and the widening healthcare gap in correctional facilities.”!
According to ASCO, the disparities are further exacerbated by the lack of comprehensive data on cancer-related
factors such as screening rates, treatment compliance, and overall health outcomes.”” While advancements in
oncology, including precision medicine and machine learning, are transforming cancer care, incarcerated
individuals remain largely overlooked and face heightened cancer risks in remote locations with limited access to
specialized treatment centers.”

Many aging prisoners are also heavily at risk of developing dementia.”* Approximately 6.2 million
Americans aged 65 or older have been diagnosed with some form of dementia, although this number is expected
to increase to 13.8 million by 2060.”° As the number of dementia diagnoses increases nationwide, it can be
presumed that the prison population affected by dementia is also increasing. Although comprehensive data on the
prevalence of Alzheimer's disease and related dementias among incarcerated individuals is limited, one report
estimates that between 70,341 and 211,020 older adults in prison will be affected by some form of Alzheimer's
disease or related dementias by 2030.7° Additionally, approximately 20% of incarcerated individuals over the age
of 50 are believed to be experiencing some form of cognitive decline related to their incarceration.”’

The dementia crisis in prisons is a vastly underreported issue with no ongoing national study being done
to estimate the current rate of dementia among the U.S. prison population.’® However, one study arising from the
United Kingdom found that roughly 8% of the English and Welsh aging prison population suffered from some
cognitive impairment, including different forms of dementia.”” While no comparable studies have been conducted
in the United States, numerous stories which highlight incarcerated individuals’ experiences with cognitive
decline in the U.S. prison system exist.®” One example of a striking story reported by the New York Times recounts
the tale of an inmate at the Federal Medical Center Devens—a federal prison in Massachusetts—who believed he
was the warden of the institution.®! A senior officer at that same institution estimates that 90% of the men he
currently oversees at the center do not know why they are there or what crime they committed to put them there.®?

Due to the many reported experiences and other incidents focusing on incarcerated individuals living with
dementia, the American Bar Association adopted a resolution specifically calling for government agencies to
address these issues.® The American Bar Association urges all levels of government to implement laws, policies,
and practices that address the complex needs of individuals in the criminal justice system who are living with
dementia; to provide training for legal and law enforcement professionals on recognizing and understanding the
effects of dementia; to establish partnerships between the criminal justice system and healthcare providers to
create appropriate care settings for individuals with dementia who have a history of violence; and to prioritize
diversion to community resources over commitment for restoration of capacity when a defendant with dementia
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is deemed permanently incompetent to stand trial.** Under the current administration, no laws have been
implemented to facilitate this training.

Another major health impact on the U.S. prison system’s aging population was prevalent during the
COVID-19 pandemic. Even though vaccinations and different treatments now exist for COVID-19, the
pandemic’s impact is still very noticeable in the prison system.®> At the height of the pandemic, incarcerated
individuals experienced what felt like an additional layer of imprisonment.®® Confined to shared cells for most of
the day with little access to activities or social connections, prisoners’ well-being declined and a distrust of the
prison system deepened.®” Even now there is limited research on the extent of COVID-19’s impact on end-of-life
care in prisons, despite incarcerated individuals being at an elevated risk of mortality.®® Although what occurred
during the height of the COVID-19 pandemic may not seem as relevant to the current need for end-of-life care,
the policies and procedures—or lack thereof—brought to light how ill-equipped U.S. prisons are to care for
elderly inmates.? It also highlighted the necessity of proactive care planning, goal setting, and facilitating a
certain level of care for elderly inmates, especially those in the final stages of life.”

B. Legal Barriers

The lack of research on how cancer, Alzheimer’s, dementia, and even COVID-19 have impacted the prison
population is alarming. Equally concerning is the absence of case law addressing end-of-life issues for
incarcerated individuals, particularly under Estelle v. Gamble. The reason for this gap is straightforward: prisoners
facing terminal illness often lack the time, resources, or legal advocates necessary to bring their claims forward.
Even if they could, Estelle v. Gamble sets a high bar for proving inadequate medical care, and its application
remains narrowly limited.”! Further compounding these challenges is the Prison Litigation Reform Act of 1995,
which imposes additional legal hurdles for incarcerated individuals seeking relief.”>

Unfortunately, Estelle v. Gamble establishes an unreasonably high bar for incarcerated individuals seeking
relief under the Eighth Amendment.”® Nonetheless, courts applying Estelle have generally recognized a prisoner's
constitutional right to healthcare in three key areas.”* Courts following Estelle typically hold that deliberate
indifference can be demonstrated through (1) the denial of or an undue delay in access to medical care; (2) an
inadequate opportunity to receive a professional medical evaluation; or (3) the failure to provide prescribed
treatments.”>

The Court in Estelle explicitly stated that the Eighth Amendment requires incarcerated individuals’
medical treatment, living conditions, and overall standards of care to be assessed against “idealistic concepts of
dignity, civilized standards, humanity, and decency.””® However, “[t]he Estelle opinion suffers from a
fundamental inconsistency in its reasoning.”’ To bring the denial of medical care within the Eighth Amendment’s
prohibition against cruel and unusual punishment, the Court relied on an impact-based standard that likened the
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absence of medical care to torture or lingering death—a concept firmly established in precedent.”® The Court
recognized that for a prisoner, being denied medical care feels like torture or a slow, painful demise.” However,
rather than maintaining this impact-based approach, the Court ultimately resolved the case using an intent-based
standard: requiring proof of deliberate indifference to serious medical needs.'%° This shift weakened the ability of
incarcerated individuals to successfully challenge inadequate healthcare, as it placed the burden on them to prove
not just harm but also the intent behind it.!*!

Thirty years ago, President Bill Clinton enacted the Prison Litigation Reform Act (“PLRA”), a law that
significantly restricts the ability of incarcerated individuals to file and succeed in federal civil rights lawsuits.'%?
For over two decades, this legislation has imposed barriers at every stage of the legal process, creating an unequal
standard for those behind bars.!®® It mandates the dismissal of civil rights cases over minor procedural issues
before the courts even consider their merits; requires incarcerated individuals to pay filing fees that low-income
individuals outside of prison are not subject to; limits access to legal representation by severely capping attorney
fees; makes settlements more difficult to reach; and reduces the authority of courts to mandate reforms in prison
and jail policies.! Under the PLRA, incarcerated individuals must exhaust all administrative remedies first,
meaning they have to go through the correctional facility’s internal grievance policies which can be convoluted
and take many years.!%> The PLRA’s cap on attorney’s fees and increased filing fees deters many private attorneys
from taking cases unless they are taking it pro-bono.!% In addition to the process being more difficult to navigate
for aging individuals, the combination of their normal age limitations and their length of incarceration, education
level, support system, and health status can account for additional layers of difficulty when bringing PLRA claims.

C. Ethical Considerations

The lack of adequate caregiving and the exhaustive administrative appeals process in prisons adds an extra
layer of punishment to already harsh sentences. Many individuals serving life sentences are there due to
nonviolent offenses, largely driven by the War on Drugs and “tough on crime” policies.'?” It is estimated that
close to 4,000 people in federal prisons are serving life sentences for non-violent drug offenses.!*® Despite legal
protections that theoretically guarantee adequate healthcare set forth in cases like Estelle v. Gamble,'” aging
incarcerated individuals or individuals in need of end-of-life care often lack a fair opportunity to advocate for
their medical needs because of restrictive laws such as the PLRA.!'® The rigid structure of government
bureaucracy, combined with the physical and cognitive toll of terminal illnesses and age, makes it nearly
impossible for these individuals to access proper care or advocate for their rights.

One of the most pressing ethical concerns is the growing population of incarcerated individuals with
dementia. Prisons are rapidly becoming—if they are not already—home to elderly inmates who no longer
understand why they are there.!!! Dementia introduces unique challenges in a prison setting, where confinement
and rigid routines exacerbate behavioral issues and any disruption to a person’s routine can cause a visceral
reaction.!'? A real-life example of this dilemma is the incarcerated woman discussed at the beginning of this
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Article.!!® The disruption of her routine led her to exhibit behaviors commonly seen in individuals with dementia,
causing her to be perceived as a threat to other inmates and resulting in her being unfairly punished.!'* The prison
system is fundamentally unprepared to provide the level of care that is necessary for individuals experiencing
severe cognitive decline.!!®

This crisis demands a serious examination of the Eighth Amendment’s implications of imprisoning
individuals who can no longer comprehend their punishment.!'® When someone is incapable of understanding
why they are incarcerated, their continued confinement serves neither rehabilitative nor deterrent purposes.!!’
Instead, it becomes an exercise in cruelty, stripping away any justification for their continued imprisonment
beyond mere retribution.'!® As the prison elderly population continues to grow, this issue will only become more
urgent, giving rise to the need for legal and policy reforms to address the ethical and constitutional concerns at
stake.!!”

IV. Funding Policies and Barriers

Now, examining the fiscal constraints that correctional institutions face, another substantial problem
emerges: the structural inaccessibility of necessary healthcare, especially long-term care. Correctional systems
face significant financial barriers to providing adequate healthcare, particularly end-of-life care, due to structural
limitations such as the Medicaid “inmate exclusion,” which shifts the full cost of care to states and, in some cases,
to incarcerated individuals through copayments despite their extremely low wages.!?® These constraints are
compounded by the high cost of hospice and long-term care,'?! making such services difficult to implement in
already underfunded prison systems. At the same time, the aging prison population has dramatically increased
overall correctional healthcare spending, with elderly individuals costing two to three times more to incarcerate
due to complex medical needs.'?> Despite these rising costs care often remains inadequate, while more cost-
effective alternatives like compassionate release and prison hospice programs remain underutilized, highlighting
both the economic inefficiency and ethical concerns of current practices.

A. Funding

Under federal law, Medicaid does not cover healthcare costs for incarcerated individuals due to the
“inmate exclusion” provision of the Social Security Act, which bars states from receiving federal reimbursement
for medical care provided to individuals during incarceration, with only limited exceptions such as inpatient care
outside the prison lasting more than 24 hours.'??

As aresult, incarcerated individuals are often required to bear the cost of medical care through copayments
or similar fees. In Florida, for example, state law mandates a $5.00 copayment for visits to a physician.'** While
this may appear minimal, such costs present a significant burden to individuals in custody, the majority of whom
enter the system from impoverished backgrounds and are either unable to work while incarcerated or receive
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severely inadequate wages.'?> Those employed in correctional facilities often earn between $0.14 and $0.63 per
hour, while Florida does not offer any wages to its inmates working regular prison jobs.!'? For individuals with
such limited financial resources, the cumulative effect of medical copays can lead to delays in care or outright
denial of medical services.'?’

These economic barriers are only magnified when considering more resource-intensive care, such as
hospice care. Hospice care—which includes pain management, emotional support, spiritual guidance, and
palliative interventions—is substantially more expensive than routine care.'?® The National Hospice and Palliative
Care Organization estimates the cost of hospice services in the United States to average between $150 and $200
per day, or $10,000 to $20,000 per month.'?° These costs, when viewed against the backdrop of prison healthcare
systems that are already underfunded and often operate under crisis conditions, emphasize the structural difficulty
of implementing consistent and adequate end-of-life care within prisons.

While institutional hospice care in prisons remains rare, several reform efforts have emerged. Notably, as
previously discussed in this Article, The Humane Prison Hospice Project advocates for peer-led, prison-based
hospice programs and provides training to incarcerated individuals to care for fellow prisoners nearing the end of
life.'*® Such programs offer a more humane and cost-effective solution to the care gap and demonstrate a growing
recognition of the ethical imperative to ensure dignity in death, even for those behind bars.!*!

B. Financial Burden of End-of-Life Care in Prisons

The financial costs of incarcerating elderly and terminally ill individuals have placed a mounting burden
on correctional systems across the United States.!3> Older incarcerated people require more intensive and frequent
medical care, including treatment for chronic and life-limiting illnesses such as cancer, heart disease, and mobility
impairments.!3* These healthcare needs significantly increase the cost of incarceration compared to younger
populations.'3*

State corrections departments are responsible for the entirety of incarcerated individuals’ healthcare costs,
as incarcerated people are excluded from federal programs like Medicaid and Medicare.!** This leads to steep
expenditures, especially in states with aging prison populations.'*® Some estimates show that annual costs for
incarcerating elderly individuals are two to three times higher than for younger prisoners.'*” As a result, the
nationwide total cost of prison healthcare has grown substantially, amounting to approximately $8 billion
annually.'*®

Despite these growing expenses, incarcerated individuals often receive inadequate care, leading to
suffering and worsening health outcomes.!*° As previously mentioned, even basic medical services in prison can
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come with a financial burden for incarcerated people themselves due to their wages. This practice can discourage
prisoners from seeking timely medical attention and contributes to the accumulation of medical debt.'*® Some
families are forced to take on the burden of paying for outside care, medications, or other support, adding to the
economic strain incarceration places on low-income communities.'*!

Further, since the 1980s, corrections expenditures as a percentage of overall state budgets have surged,
often at the expense of other essential services like public education and infrastructure. Over the past 25 years, 14
states have doubled their corrections spending, while 30 states have increased their budgets by at least 50%.'4?
From 1988 to 2008, total state spending on corrections rose dramatically from $11 billion to $52 billion, and when
factoring in federal expenditures the total climbed to $68 billion.'** However, a recent report by the Vera Institute
of Justice reveals that the real cost of incarceration extends beyond these allocated corrections budgets.!'** In states
such as New York, significant portions of the costs—such as prison employees’ health insurance, pensions, and
hospital care for prisoners—are drawn from other areas of the state budget. According to the Vera Institute, the
total taxpayer cost of incarceration is 14% higher than what is reflected in corrections budgets alone, bringing the
true cost to approximately $77 billion annually.'* Furthermore, a Pew Center study estimates that 90% of
correctional spending is dedicated to incarceration, as opposed to alternatives like probation or parole.'#¢ This
adds up to an average annual cost of $34,135 per prisoner.'*’

Meanwhile, evidence shows that elderly people in prison pose minimal risk to public safety, yet they cost
dramatically more to incarcerate.'*® The financial burden is greater for aging prisoners, whose costs can be more
than double that of younger inmates.'* According to a 2004 study by the National Institute of Corrections
(“NIC”), taxpayers pay twice as much to incarcerate aging prisoners as they do for younger ones.'>® The total
annual cost for an aging prisoner can vary, with estimates ranging from $34,135 to three times that amount
depending on their medical and staff needs, highlighting the growing strain on state budgets due to aging
inmates.'>! The American Civil Liberties Union has projected that releasing low-risk elderly individuals could
save states billions of dollars, with little to no impact on public safety.!>?

Despite this group representing a relatively low-risk portion of the prison population, aging prisoners aged
50 and older cost taxpayers a staggering $16 billion annually.!>® This figure exceeds the federal Department of
Energy's budget and surpasses federal funding for state elementary and secondary school improvements.!>* The
primary driver of these high costs is the increased need for staffing and healthcare.'*> Aging prisoners require
more assistance with daily activities, often have limited mobility, and are at a greater risk of mental or physical
abuse from younger inmates.'*® As mentioned, healthcare for elderly prisoners is significantly more expensive,
with many states estimating that it costs two to three times more than that for younger prisoners.!*” In some states,
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like North Carolina, the cost can be as much as four times higher.!>® While aging prisoners make up only a small
percentage of the prison population, they account for a disproportionate share of medical expenses, with some
states allocating nearly a third of their correctional healthcare budgets to meet their needs.'*® The high costs are
not due to aging prisoners receiving superior healthcare but rather stem from the inadequate prison environment
for the elderly.'®® Prisons were designed for younger inmates and lack the facilities and trained staff necessary to
address age-related health issues such as cancer, arthritis, hypertension, or dementia.'®! Moreover, due to the lack
of appropriate care on-site, prisons often need to send aging prisoners off-site for medical treatment, incurring
additional costs for transportation, specialized care, and the officers required to accompany them.'®? The expense
of caring for elderly prisoners is further exacerbated by the need for specialized accommodations such as
providing medical diets, adapted prison cells, and additional staff to assist with daily care.!®> Overall, the cost of
incarcerating aging prisoners highlights the immense financial burden on the corrections system, with healthcare
and staffing being the largest contributors to state correctional budgets.'®*

States that continue to rely on incarceration for aging populations bear the dual costs of correctional
security and complex medical care, while missing opportunities for fiscally and ethically sound alternatives.!'®’
Compassionate release programs and medical parole, where available, remain underutilized.!®® The failure to
implement these alternatives at scale results in unnecessary expenditures on prisoners who could receive better
and more cost-effective care in community settings. !¢’

V. Reform Proposal

Meaningful reform is necessary to address the constitutional, ethical, and fiscal failings of the current end-
of-life care system in American prisons. This proposal features a multifaceted solution: (1) the establishment of
anational framework for improved compassionate release or medical parole programs to eliminate the cost burden
of inadequate healthcare followed by structured community reintegration supported by Medicaid, (2) mandatory
integration of proper hospice and geriatric care into all correctional healthcare systems, and (3) lower legal
barriers to healthcare justice for incarcerated individuals, including legislative incentives for states to comply with
constitutional standards as affirmed in Estelle v. Gamble.

First, Congress should enact legislation that standardizes compassionate release procedures across federal
and state levels. Although a provision of the Sentencing Reform Act of 1984 permits sentence reductions for
“extraordinary and compelling” circumstances such as terminal illness,'®® the current system is impeded by
arbitrary judicial discretion and fragmented application.

According to Families Against Mandatory Minimums (“FAMM?”), nearly 60% of compassionate release
applications are denied for procedural reasons, highlighting the need for a national standard.!®® FAMM proposes
that the standard should require medical expert testimony, contain defined criteria (such as having a life
expectancy of six months or less), and establish firm deadlines for judicial rulings.'”® Furthermore, California’s
recent halt of its medical parole program—caused by cost concerns, limited contractor capacity, and a shift toward
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caring for critically ill prisoners inside prisons—also proves the urgent need for a humane, unified approach.!'”!

Without federal Medicaid reimbursement, states face financial disincentives to release dying prisoners,
compounding the systemic neglect of aging and terminally-ill incarcerated individuals.!”® Finally, ensuring a
seamless transition from incarceration to community-based care is crucial.!”? Inmates released under
compassionate release often encounter significant challenges in accessing healthcare due to delays in Medicaid
reinstatement or housing shortages.!”*

To mitigate these issues, the Centers for Medicare & Medicaid Services have introduced the 1115 Reentry
Demonstration Opportunity, which allows states to provide Medicaid coverage up to 30 days before release,
ensuring that these individuals experience no gap in their care.!”” Congress should promote widespread state
adoption of such initiatives through increased funding and by mandating robust transitional care coordination
between correctional facilities and community health providers.

Second, correctional institutions should establish national programs like the Humane Prison Hospice
Project has implemented in California. This program not only provides compassionate end-of-life care but also
offers inmates the opportunity to engage in meaningful work that fosters empathy, responsibility, and personal
growth.!”® By allowing incarcerated individuals to care for their terminally-ill peers, the project helps to humanize
the prison experience and demonstrates the potential for rehabilitation.!”” Additionally, it has been shown to
improve the quality of care for terminally-ill prisoners, ensuring they receive the dignity and respect they deserve
during their final days.!”®

Other initiatives, such as medical parole programs implemented across several states, offer partial
solutions to the constitutional crisis posed by inadequate end-of-life care in prisons.!” However, according to the
National Conference of State Legislatures, these programs are rarely utilized.'®° In response to the aging prison
population, some states have invested in rebuilding their facilities to better accommodate elderly individuals with
serious medical conditions.'®! For instance, California established two memory care units specifically for
incarcerated men and developed a separate facility for women that provides up to 24-hour skilled nursing care for
those with life-limiting illnesses, including dementia.'®?

Despite these efforts, many advocates continue to push for broader compassionate release programs,
arguing that they better honor the principle of allowing elderly individuals to “die with dignity.”!®* Mark Leno,
the former democratic state senator who authored California’s medical parole law, sharply criticized prison
officials for discontinuing the use of the statute without legislative approval.'®* He further denounced the return
of critically ill individuals to prison facilities, calling the practice “perfectly inhumane.”'®> Leno questioned the
underlying motivations behind the policy change, asking if it was merely an act of “cruel punishment and
retribution or [a] thoughtful execution of the law put in place by the legislature?”'*¢ Importantly, the COVID-19

7' Don Thompson, California Halts Medical Parole, Sends Several Critically Ill Patients Back to Prison, KFF HEALTH NEWS (Apr. 21, 2025),
https:/kffhealthnews.org/news/article/california-medical-parole-critically-ill-prisoners/.
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pandemic highlighted the vulnerability of incarcerated populations to public health crises, particularly among
elderly and medically fragile individuals.'®’

With public health experts agreeing that the next pandemic is a matter of “when,” not “if,” correctional
systems must proactively develop humane and legally sound responses, including the expansion of medical parole
and compassionate release programs.'%® Ultimately, while no singular solution exists to address the complex
healthcare needs of elderly inmates, national expansion of these programs could not only improve prison
conditions but also serve as a model for integrating restorative justice principles into correctional practices,
ensuring that the physical, emotional, and dignified care needs of aging incarcerated individuals are met in times
of crisis and beyond.

Lastly, legislative reform must align with constitutional mandates and provide practical incentives for
implementation. In Estelle v. Gamble, the Supreme Court made clear that deliberate indifference to serious
medical needs constitutes cruel and unusual punishment in violation of the Eighth Amendment.'%® However, given
its narrowly applied standard and the additional constraints imposed by the Prison Litigation Reform Act, it
presents a significant barrier to relief for an already vulnerable population.!”® To address these shortcomings,
Congress and federal agencies should enforce legislative frameworks and create regulations that encourage states
to develop and maintain constitutionally adequate healthcare systems within their correctional facilities. Federal
models like the Justice Reinvestment Initiative have effectively used incentives to encourage criminal justice
reforms, suggesting that targeted grants and conditional funding could similarly promote the adoption of humane,
cost-effective end-of-life care programs.'®! States that implement robust hospice care initiatives and standardized
compassionate release procedures should be rewarded, while states that fail to meet constitutionally required
standards of care should be subject to heightened federal oversight, public reporting requirements, and potential
penalties on the violating prison. Legislative reform must therefore not only articulate clear constitutional
obligations but also embed practical, enforceable incentives that promote sustainable improvements.

V1. Conclusion

The failure of U.S. prisons to provide adequate end-of-life care reveals a systemic crisis that not only
violates the Eighth Amendment but also raises profound ethical concerns about human dignity. As the
incarcerated population continues to age—driven largely by harsh sentencing policies and limited rehabilitation
opportunities—the urgent need for compassionate and accessible healthcare within prisons grows ever more
pressing. Yet legal and financial barriers make it extraordinarily difficult for incarcerated individuals to advocate
for their medical needs, amplifying the crisis. Legally, the stringent standards established by Estelle v. Gamble,
coupled with the procedural hurdles imposed by the Prison Litigation Reform Act, create an almost
insurmountable challenge for those seeking relief. Financially, states expend substantial taxpayer resources while
still delivering grossly inadequate care to the most vulnerable individuals in their custody.

Although initiatives like the Humane Prison Hospice Project offer promising models, their reach remains
limited without widespread legal and systemic reform. Compounding the problem, states’ chronic underutilization
of compassionate release and medical parole programs underscores a broader indifference to the well-being of
elderly incarcerated individuals. Addressing these issues demands a fundamental transformation in both policy
and public perception—one that acknowledges the inherent humanity of incarcerated individuals and affirms their
right to dignified care, regardless of their status. As current practices stand, the systemic neglect of older
individuals’ medical needs constitutes deliberate indifference and, therefore, a violation of the Eighth
Amendment’s prohibition against cruel and unusual punishment. Without meaningful and sustained reform, the

187 McParland et al., supra note 60, at 226; Frieden, supra note 89.

188 McParland et al., supra note 60, at 227; Frieden, supra note 89.

189429 U.S. 97, 104 (1976).

190 Jd ; Fenster & Schlanger, supra note 92.

91 The Justice Reinvestment Initiative, BUREAU OF JUST. ASSISTANCE, https://bja.ojp.gov/program/justice-reinvestment-initiative/overview (last
visited Feb. 22, 2026).
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United States will continue to fail its constitutional and moral obligations by allowing incarcerated individuals to
age into a system unequipped to meet their needs—condemning many to prolonged suffering and turning them
into statistics of neglect as their sentences effectively extend beyond their original terms.



BARRIERS TO REINTEGRATION:
THE SOCIOECONOMIC MARGINALIZATION OF ELDERLY FORMER INMATES

Lauren Lewchuk*

“When you lie dead, no one will remember you.
For you have no share in the Muses’ roses.
No, flitting aimlessly about,

You will wildly roam,

a shade amidst the shadowy dead."

- Sappho, Fragment 33!
I. Introduction

His hands, gnarled and trembling, clutched a cardboard box holding his few belongings; a half-finished
crossword puzzle book, a dead plant, an annotated Bible. He stood where his mother had left him four decades
ago, at these same prison gates. He remembered her taillights vanishing down the dirt road, her promise hanging
in the air; “I’ll be right here when you get out.” He waited for her, knowing she would never come; she had been
buried for 15 years. He had not attended the funeral. He pictured it sometimes; the small-town church overflowing
with people he did not recognize, whispers he could not hear. His younger sister, perhaps, red-eyed and gripping
a man's hand. His school friends, now with wives and children, exchanging awkward glances. The minister, a
man he had never met, reciting words he could not quite grasp. He imagined the scent of lilies and old hymn
books, the heavy oak of the coffin, the damp earth piled high. He had not been missed. No one had saved him a
seat.

All that remained was a disheveled, broken old man. He shuffled down the road, each step a monumental
effort. His ill-fitting shoes, made from some cheap plastic imitation of leather, pinched mercilessly, the
unforgiving material digging into bunions that had throbbed for decades. Where was he going? How would he
even get there? He gasped for air, his lungs burning with a freedom that felt foreign; too heavy, too sharp. He had
craved this, prayed for it in the suffocating confines of his cell. He had envisioned it, this freedom, a shimmering
mirage in the harsh glare of the flickering fluorescent light above him, a light that buzzed and sputtered, its
insistent hum a constant companion in the suffocating silence of his cell. But as the years bled into decades, the
buzzing grew fainter, a distant drone, almost swallowed by the encroaching silence. He had smelled it, the
imagined scent of pine needles and rain-soaked earth, a world away from the acrid stench of stale hash and sweat
that permeated everything. But now, as he was standing on the dirt road, a cigarette hanging from his weak, dried
jaw, his freedom felt like a cruel joke, a public humiliation. He felt like he had been dragged through the streets,
tarred and feathered, his shame a sticky, suffocating coating. Every glance from a passerby was a hurled stone,
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each whisper a stinging lash. Like a second birth, he was thrust into a world where his mere existence was a
jarring intrusion. He was lost; orphaned.

The release of elderly inmates often results in a form of social exile. These former inmates, having served
their time, are frequently discharged into a void, facing a new sentence of societal oblivion. Emerging from
incarceration, they are not often released into the hands of their families but rather confront a reality of
displacement and lack of resources.? This issue is particularly salient in Florida, given its significant elderly
population and substantial prison population.® The State's responsibility to address the complex reentry needs of
this demographic is paramount. As emphasized by this Article, effective reintegration of elderly inmates
necessitates a multi-pronged strategy that acknowledges the unique challenges faced by older returning citizens.
These challenges encompass a range of interconnected issues, including physical and mental health decline,
potential cognitive impairment, limited financial means, and often, an absence of stable housing.* Releasing
elderly inmates without comprehensive pre- and post-release support systems risks exacerbating existing
problems, potentially leading to recidivism, homelessness, and a decline in overall well-being, thus placing
additional burdens on already strained social services.’

Therefore, Florida must prioritize the creation and implementation of reentry programs that specifically
address the needs of its aging prison population.® These initiatives should promote collaboration between
correctional institutions, community-based organizations, and healthcare providers to ensure a smoother transition
and successful reintegration for elderly inmates.’ However, state-level efforts alone are not enough; a
comprehensive national approach is essential. This should begin with an amendment to the Older Americans Act
(“OAA”) to establish a Senior Reentry Assistance Program (“SRAP”) under Title 42, Chapter 35, Subchapter I11
(Supportive Services).® By integrating case management for housing, Medicare and Medicaid enrollment,
employment training, and legal aid into the existing aging services network, this initiative would provide the
structured support reentering seniors need to achieve long-term stability.’

II. Background

While elderly offenders generally exhibit a low rate of recidivism, their successful reintegration into
society is hindered by a combination of challenges.'® Before and after release, many face rapidly declining health,
limited financial resources, and a lack of stable housing, making it difficult to access necessary healthcare, secure
employment, or maintain a stable living situation.!' These compounded barriers create significant obstacles to

2 See Justin Dorazio, Strengthening Access to Housing for People With Criminal Records Is Key to Successful Reentry, CTR. FOR AM. PROGRESS (Apr.
17, 2023), https://www.americanprogress.org/article/strengthening-access-to-housing-for-people-with-criminal-records-is-key-to-successful-reentry/.
3 See Time Served in Florida, PEW (June 6, 2012), https://www.pewtrusts.org/en/research-and-analysis/fact-sheets/2012/06/06/time-served-in-florida
(indicating that 36,678 prisoners were released from Florida prisons in 2009 alone).

4 See Niranjana Kowlessar et al., New Research Brief: Older Americans Benefit from Older Americans Act Nutrition Programs, ADMIN. FOR CMTY.
LIvING 1, 3, 5 (Sept. 2015), https://acl.gov/sites/default/files/programs/2016-11/AoA-Research-Brief-8-2015.pdf.

5 See Jocelyn Fontaine & Jennifer Biess, Housing as a Platform for Formerly Incarcerated Persons, WHAT WORKS COLLABORATIVE 1, 2-3 (Apr.
2012), https://www.urban.org/sites/default/files/publication/25321/412552-Housing-as-a-Platform-for-Formerly-Incarcerated-Persons.PDF; see also
Dennis Culhane et al., The Emerging Crisis of Aged Homelessness: Could Housing Solutions Be Funded by Avoidance of Excess Shelter, Hospital,
and Nursing Home Costs?, ACTIONABLE INTEL. FOR SOC. POL’Y, https://aisp.upenn.edu/wp-content/uploads/2019/01/Emerging-Crisis-of-Aged-
Homelessness-1.pdf (last visited Feb. 26, 2026).

¢ The concepts of early or compassionate release are beyond the scope of this Article.

7 See RYAN ZHANG ET AL., HARVARD UNIV. INST. OF POL’Y CRIM. JUST. POL’Y GRP., SUCCESSFUL REENTRY: A COMMUNITY LEVEL ANALYSIS 4 (2019)
(indicating the need for “greater communication and collaboration between community based and government based organizations”).

8 Older Americans Act of 1965, 42 U.S.C. § 3030d.

9 ZHANG ET AL., supra note 7, at 12 (praising the St. Louis Center for Women in Transition for the provision of services “include[ing] mentoring and
advocacy, case management, basic necessities, and transitional housing”).

10 Brie Williams et al., Coming Home: Health Status and Homelessness Risk of Older Pre-release Prisoners, 25 J. AM. GERIATRIC Soc. 1038, 1038
(2010) (“Reentry programs linking pre-release older prisoners to medical and psychiatric services and to homelessness prevention programs are
needed for both veterans and non-veterans.”).

11 See Meredith Greene et al., Older Adults in Jail: High Rates and Early Onset of Geriatric Conditions, 6 HEALTH & JUST., Feb. 2018, at1, 1.
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reintegration, increasing the likelihood of reoffending, succumbing to poor health, or becoming homeless.!? As
the population of aging offenders grows, this Article posits that it is reasonable to expect these challenges to
become more pronounced, highlighting the need for targeted reentry programs and support systems to address the
unique needs of elderly individuals exiting the criminal justice system.'?

A. The “Graying” of Floridian Correctional Facilities

According to Florida Statute Section 944.02, inmates who are housed in a state correctional institution
may be defined as “elderly” if they are 50 years of age or older.!* The number of such elderly offenders, as
recognized by the Florida legislature through the Elderly Offenders Correctional Facilities Program of 2000, is
steadily increasing “and will continue to increase for the foreseeable future.”!® Between 1993 and 2013, the
number of elderly inmates sentenced to at least one year in prison increased by 400%.'® A study by a division of
The Pew Charitable Trusts (“Pew”) suggests that the “graying” of prisons is partially caused by an “increase in
admissions of older inmates to prison and policies that keep inmates behind bars for longer periods.”!” Pew, in a
separate study, found that between 1990 and 2009, overall time served increased by 166% in Florida.'® In fact, it
was found that all prison populations have doubled over the past 20 years, with Florida’s prison population having
the highest estimated increase.!® Florida similarly led the way for an increase of time served for violent offenders
with a 137% increase.?’ This is partially because of policies passed by the Florida legislature, such as the early-
1995 “85 percent rule,” which decided that all prisoners must serve at least 85% of their sentence.?! Keeping such
a drastic increase in sentencing in mind, the fact that the number of incarcerated adults aged 55 years or less has
increased by 280% between 1999 and 2016 becomes self-explanatory.”? State and federal sentencing policies
from the 1970s to the 2000s, such as Florida’s 85% rule, contributed to what researchers have described as “a
prescription for an increase in older inmates: more prisoners, more prison beds, more lifers, and less parole.”?’

1. Aging Behind Bars

Individuals who are incarcerated often experience accelerated aging due to environmental factors among
other characteristics.”* A study published by Health and Justice found that incarcerated individuals at the age of

12 See Fontaine & Biess, supra note 5, at 2 (“Formerly incarcerated persons face a myriad of challenges upon release . . . .”).

13 See Fla. Stat. § 944.804(1) (2000) ("[T]he number and percentage of elderly offenders in the Florida prison system are increasing and will continue
to increase for the foreseeable future.”); see also E. Ann Carson & William J. Sabol, Aging of the State Prison Population, 1993-2013, U.S. DEPT. OF
Just. 27 (May 19, 2016), https://bjs.ojp.gov/content/pub/pdf/aspp9313.pdf (“[ T]he number of older prisoners caused by longer stays in prison, along
with increasing numbers of admissions of violent offenders age 55 or older, caused the dramatic growth of older prisoners.”).

14 FLA. STAT. § 944.02(4) (2026).

15 FLA. STAT. § 944.804(1) (2026); Carson & Sabol, supra note 13.

16 Carson & Sabol, supra note 13, at 1.

17 Prison Population Continues to Age, PEW (Oct. 3, 2014), https://www.pew.org/en/research-and-analysis/articles/2014/10/03/prison-population-
continues-to-age.

18 Time Served: The High Cost, Low Return of Longer Prison Terms, PEW (June 6, 2012), https://www.pewtrusts.org/en/research-and-
analysis/reports/2012/06/06/time-served-the-high-cost-low-return-of-longer-prison-terms (indicating that in Florida, “prison terms grew by 166
percent and cost an extra $1.4 billion in 2009”).

19 Id. (indicating that in Florida, “time served rose most rapidly”).

20 Time Served in Florida, supra note 3.

2IFLA. STAT. § 944.275(4)(b)(3) (2026).

22 See Matt McKillop & Alex Boucher, Aging Prison Populations Drive Up Costs, THE PEW CHARITABLE TRUSTS (Feb. 20, 2018),
https://www.pew.org/en/research-and-analysis/articles/2018/02/20/aging-prison-populations-drive-up-costs.
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59 years old have the same rate of geriatric morbidity as non-incarcerated individuals at the age of 75 years old.?
Research from the Journal of the American Geriatric Society further explained that incarcerated individuals aged
50 or older are significantly more likely to suffer from one or more chronic health conditions or disability than
their non-incarcerated counterparts.?® Similarly, it was found that 40% of prisoners aged 55 or older carried a
diagnosis of cognitive impairment in their medical records, a prevalence far higher than found in non-incarcerated
older adults of the same age distribution.?” Thus, due to the ever-increasing population of older and rapidly aging
people in prisons, the system is forced to deal with their unique, accelerated needs.?® In attempting to satisfy their
needs, prison systems are forced to pay roughly double what they would pay to house younger adults to house
elderly inmates.?’ This causes innate disparities in the care that elderly people receive while in prison.

The financial burden associated with housing elderly inmates is disproportionately high in part due to the
increased medical care and structural modifications required to accommodate this population.*° Correctional
facilities must provide their inmates with frequent medical visits, medications, and rehabilitative services such as
physical therapy, while also ensuring compliance with accessibility standards.?! Under Title II of the Americans
with Disabilities Act (“ADA”), state and local prisons are legally required to provide individuals with disabilities,
including elderly inmates, equal access to programs, services, and facilities.** Additionally, Title 28 of the Code
of Federal Regulations (“CFR”) mandates that correctional institutions implement “reasonable modifications” in
policies and procedures to ensure that aging individuals receive necessary healthcare, mobility assistance, and
other essential services.*® The 2010 ADA Standards for Accessible Design further outline specific structural
requirements, including the installation of wheelchair ramps, specialized beds, and accessible restrooms.* These
mandated modifications can require substantial financial investment, contributing to the significantly higher costs
associated with housing elderly inmates.

Despite these requirements, disparities in care persist also due to systemic challenges within the
correctional system. Correctional facilities “were never designed to be nursing homes or geriatric wards,” which
inherently makes it difficult to meet the complex medical and accessibility needs of aging inmates.>> Although
efforts have been made to address these issues, many facilities are constrained by limited budgets, understaffing,
and a lack of specialized geriatric training for correctional healthcare personnel.*® As a result, elderly prisoners
frequently receive inadequate medical attention compared to individuals in nursing homes or specialized
healthcare settings.>” Reports from the Office of the Inspector General (“OIG™) indicate that older inmates often

2 Id. (“Among older adults in jail with an average age of 59, the prevalence of several geriatric conditions was similar to that found among
community dwelling adults age 75 or older.”).
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https://www.aclu.org/wp-content/uploads/publications/elderlyprisonreport 20120613 1.pdf (“Because of healthcare and physical needs that prisons
are ill-equipped to handle, each aging prisoner on average costs taxpayers $68,270 per year—approximately double what it costs to incarcerate an
average prisoner.”).
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experience delayed treatment for chronic conditions, insufficient medical supervision, and restricted access to
rehabilitative services which could help mitigate the physical decline associated with aging.?®

B. Release into Vulnerability

Nearly 700,000 inmates are released each year.>* While some elderly individuals return to family upon
release, others, often frail and exhausted, exit incarceration without support.*’ Inmates are often released with
“gate money,” a small supply of their medication, and a bus ticket.*! A study found that 90% of states terminate
inmate health insurance upon incarceration, leaving a medically vulnerable population uninsured during the
critical months following release when risks of medical problems and death are highest.*> They then must wait
until their benefits, if applicable, are restored; this is most commonly a duration of “several months.”*

Upon release, formerly incarcerated individuals generally depend on family members for basic needs,
such as housing and other material needs.** One of the most immediate challenges they face is finding a place to
stay on their first night outside of prison.*> For many, this means returning to their communities with only
temporary housing options, leading them to become transient, moving from one location to another.*® According
to an Urban Institute study, which tracked returning prisoners across multiple sites, between 48 and 62% spent
their first night after release at a relative’s home.*’ For those who do not have access to temporary housing options,
such as elderly individuals without a support system, they resort to staying in a halfway house.*® Halfway houses,
including federal residential reentry centers and state and local reentry facilities, face significant challenges,
including limited capacity.*’ It is clear that these facilities are not intended to serve as long-term housing
solutions.*”

Many newly released former inmates are confronted with nowhere to go and are rendered unhoused;’! in
fact, half of the nation’s unhoused population has a history of incarceration.>? A single instance of incarceration
dramatically increases the risk of homelessness, with formerly incarcerated individuals facing a rate nearly seven
times higher than the general population.>® A study found that among formerly incarcerated individuals, 203 out
of every 10,000 are unhoused, while nearly three times as many (570 out of 10,000) are housing insecure.>*
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Elderly individuals who were formerly incarcerated experienced the highest rates of housing insecurity.> The
number of elderly individuals experiencing homelessness continues to increase; in fact, it is expected to triple by
2030.%¢

Homelessness amongst elderly registered sex offenders, in particular, is a growing crisis. Per Florida
Statute Section 775.21, the Florida Sexual Predators Act, registrants must remain upon the registry for life,
“meaning a young offender will continue to face the same restrictions upon aging into his or her senior years.”’
This means that the offenders could lack stable housing for a large portion of time. There are no comprehensive,
publicly available lists of communities or neighborhoods that accept sex offenders, leaving many without stable
shelter.*® Florida’s registry includes approximately 10,200 offenders aged 65 and older and according to the
Office of Program Policy Analysis and Government Accountability (“OPPAGA™), this population grew by two
percentage points between 2015 and 2016.%

In limited cases, charitable organizations provide stable living arrangements for a small, lucky number of
individuals. One such facility is the Palace Mobile Home Park in St. Petersburg, FL, which was the focus of the
2016 documentary Pervert Park.®® Established in 1990 by Nancy Morais, the founder of Florida Justice
Transitions, the park was created in response to Florida’s stringent probation laws.®! Under Florida Statute Section
948.30, convicted sex offenders are prohibited from residing within 300 meters of locations where children are
present.%? The Palace serves as one of the few available housing options, though its capacity is restricted to 120
residents at any given time.%*

Securing stable housing for convicted sex offenders presents significant challenges, often resulting in law
enforcement placing them in any available location upon release.®* In 2007, the Miami New Times documented a
group of formerly incarcerated individuals in Miami who, due to stringent residency restrictions, were mandated
to reside beneath the State Road 836 bridge near the county criminal court.® Their displacement was a
consequence of stringent local ordinances, including the 2005 Lauren Book Child Safety Ordinance in Miami-
Dade County, which prohibits registered sex offenders from residing within 2,500 feet of schools.®® This policy
significantly restricts available housing options, a problem further underscored by a 2009 study conducted by the
Broward County Commission which found that increasing residency restrictions by just 200 feet reduced
available housing by 40% within the county.®” Many halfway houses, shelters, and landlords refused to rent to
offenders out of fear of legal repercussions or community backlash.®® These individuals, monitored by probation
officers enforcing a 10:00 PM to 6:00 AM curfew, had limited access to basic amenities, and faced challenging
living conditions.®” As a result, probation officers directed some offenders to the encampment under the bridge
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because it was one of the only locations that technically complied with residency laws.”® To make matters worse,
federal rental assistance in public housing is not available to sex offenders.”! The U.S. Department of Housing
and Urban Development (“HUD”) enforces this restriction, meaning Public Housing Agencies (“PHAs”) must
deny housing to such individuals.”?

C. A Cycle of Hardship

Housing instability, homelessness, and incarceration constitute a destructive, self-reinforcing cycle. Upon
release from incarceration, individuals often face systemic barriers to housing; notably discriminatory tenant
screening wherein landlords routinely deny tenancy based on criminal records.” Alternatively, a lack of familial
support or adequate finances may lead them directly into homelessness upon release; a common experience for
elderly individuals and sex offenders.”* Consequently, the inability to secure stable housing profoundly impedes
employment acquisition, as many positions necessitate proof of a residential address. ”> The resulting
unemployment significantly elevates the risk of reincarceration, with research indicating an 127% increase in
odds of recidivism for unemployed ex-offenders.”® Critically, the cycle persists even when full-time employment
is attained; homelessness remains a potent risk factor for reincarceration, underscoring the enduring impact of
housing insecurity.”” Thus, the lack of stable housing drives homelessness, which may cause unemployment,
which in turn, increases the likelihood of criminal justice system involvement, thereby completing and rebirthing
a never-ending cycle; an eternal sentence.

Individuals transitioning from incarceration, whether into halfway houses or directly into homelessness,
face significant barriers to secure independent housing and struggle to avoid recidivism.”® These obstacles are
multifaceted and include the continual criminalization of poverty.”

Florida's House Bill 1365, passed in 2024, prohibits camping or sleeping on public property, directly
targeting unhoused individuals.®® The state legislature has appropriated $30 million to assist municipalities with
the implementation of the statute, specifically allocated for the provision of mental health and substance abuse
treatment services.®! However, local government officials have expressed concerns regarding the adequacy of the
allocated funds.®? Municipalities, particularly those representing larger counties, report receiving approximately
$600,000 each, which they deem insufficient to meet the demands of their respective unhoused populations and
effectively implement the legislation.®® For instance, data from HUD indicates that Florida's unhoused population
increased to 30,756 in 2023.%* Broward County, encompassing the bustling metropolis of Fort Lauderdale and
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surrounding regions, holds a particular need for housing assistance with approximately 1,650 individuals seeking
shelter.®> This demand exceeds the county's capacity of 700 shelter beds, which are predominantly occupied.®¢
While municipalities scrambled to develop temporary housing strategies with the minimal funds they were
provided, H.B. 1365 authorizes the establishment of outdoor encampments with a maximum residency of one
year, thereby potentially returning individuals experiencing homelessness to unsheltered conditions upon
expiration of the permitted period.®” Without commensurate municipal investment in alternative support
provisions, the return of unhoused individuals to public areas would likely precipitate their arrest for non-
compliance with H.B. 1365's public space regulations.®® As aforementioned, the number of elderly individuals
experiencing homelessness continues to increase; in fact, it is expected to triple by 2030.% H.B. 1365's prohibition
of public camping, coupled with the expanding unhoused elderly population, initiates a negative cycle.
Increased arrests, a direct result of this policy interaction, lead to a higher proportion of elderly individuals
entering the criminal justice system, since the number of elderly unhoused individuals continues to increase.”!
This, in turn, risks amplifying recidivism rates, perpetuating the cycle of homelessness and incarceration within
the older demographic.

With the criminalization of homelessness, one can reasonably expect that the number of unhoused elderly
individuals in the criminal justice system, who make up the largest portion of the unhoused population, will
increase.”

ITI. Proposed Solutions

Addressing the growing crisis of elderly individuals exiting the criminal justice system requires a
comprehensive and strategic approach to reentry.”> As Florida’s aging prison population continues to increase, so
do the systemic barriers to successful reintegration, such as housing instability, limited access to healthcare, and
challenges securing employment.”* Without targeted interventions, these issues contribute to a perpetuating cycle
of homelessness, unemployment, and recidivism, particularly considering recent legislation that criminalizes
homelessness; this, in turn, further entangles vulnerable populations in the justice system.”® To break this cycle,
Florida must implement tailored reentry programs that provide proactive support for elderly returning citizens.”®
These solutions must prioritize stability in housing, healthcare, and employment, fostering collaboration between
correctional institutions, community organizations, and support agencies to ensure a smoother transition and
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reduce long-term societal costs.”” Through these targeted interventions, Florida can create a reentry system that
empowers elderly individuals to successfully reintegrate into their communities, promoting their independence
and long-term well-being.

A. Expanding Pre-Release Planning

The successful reintegration of elderly inmates depends on a structured, evidence-based pre-release
planning process, which should begin well before their release date. Given the significant challenges aging
individuals face in correctional settings, including chronic health conditions, financial instability, and limited
social support, it is essential to implement targeted strategies that ensure a smooth transition into the community.”®
A critical component of this process is the establishment of dedicated reentry units within correctional facilities,
designed specifically to address the unique needs of elderly inmates and reduce their risk of homelessness,
recidivism, or general decline.”

These senior reentry units should be staffed by a multidisciplinary team of professionals specializing in
elderly reentry, such as social workers, mental health professionals, financial experts, and legal advocates.'®
Their primary role would be to conduct individualized needs assessments at least 12 months before release,
evaluating key factors such as housing stability, healthcare requirements, financial security, and available social
support networks. '°! Based on these assessments, the case managers—each specialized in their own field—can
develop personalized reentry roadmaps that outline concrete steps for securing stable housing, enrolling in
healthcare programs, and obtaining financial assistance.'®

Beyond assessment and planning, the senior reentry unit must serve as a coordination hub, ensuring
seamless communication between correctional institutions, social service agencies, and community
organizations. ' This collaboration is essential for securing placements in supportive housing programs,
facilitating Medicaid and Medicare enrollment, and connecting individuals with case management services that
continue post-release.!*

By integrating specialized reentry units into correctional institutions, facilities can proactively address the
systemic marginalization elderly inmates face upon release. A structured, well-coordinated approach may
increase the likelihood of successful reintegration, ensuring that aging individuals are not left to navigate post-
incarceration challenges alone but are instead supported in achieving long-term stability and self-sufficiency.!*
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i.  Housing and Residential Assistance

Housing stability is a fundamental determinant of successful reintegration for elderly returning citizens.'%
Due to the physical, mental, and financial challenges associated with aging, correctional institutions must
prioritize long-term, supportive housing solutions as a central component of the reentry process.'?’ Securing
stable housing before release is essential, as it provides elderly individuals with the security and access to essential
services needed to transition successfully into the community.!%®

The proposed senior reentry unit should incorporate a dedicated team of housing case managers,
specifically tasked with addressing the housing needs of elderly individuals.'® Case managers should work
closely with housing providers, including assisted living facilities, affordable housing programs, and transitional
housing organizations, to ensure that appropriate housing placements are secured before release. Establishing
formal partnerships between the senior reentry unit and these housing providers will facilitate pre-release
coordination, ensuring that elderly inmates are placed into stable housing well before their release date.!''°

Housing case managers will guide elderly individuals through public housing programs such as Section
202 Supportive Housing for the Elderly, rental assistance programs, and long-term care facility placements.'!!
Case managers should also provide direct support in navigating the often-complicated application processes for
these programs, ensuring that eligible individuals are linked to the services they need.

For elderly individuals with significant medical needs, housing case managers will be responsible for
establishing referral pathways to specialized services, such as nursing homes and geriatric care programs, ensuring
that they receive the necessary care and support upon release. Furthermore, particular attention will be given to
elderly individuals with sex offense convictions, as they may face unique barriers to housing due to legal
restrictions and potential discrimination. Housing case managers must work in close coordination with local
housing authorities to help these individuals identify housing options that comply with residency restrictions such
as distance from schools, parks, or other areas where restrictions may apply.

By incorporating these considerations into the broader reentry strategy, the housing case managers will
help ensure that elderly returning citizens, particularly those with criminal backgrounds, are not further
marginalized. This proposal emphasizes the importance of equitable housing solutions that provide elderly
individuals with stable, supportive environments upon their return to the community.

ii.  Employment and Financial Assistance Managers

Financial security is a crucial determinant in the successful reintegration of elderly former inmates. Many
face significant barriers such as limited employment opportunities, restricted access to benefits, and overall
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economic instability upon release. In response to such challenges, correctional institutions must implement
comprehensive reentry strategies that prioritize the financial well-being of elderly individuals by supporting them
in securing stable income sources including employment, disability benefits, and retirement programs.

A core component of this strategy is the establishment of a specialized team of case managers focused on
employment and financial assistance within the senior reentry unit. These case managers will work closely with
workforce development agencies, vocational training centers, and nonprofit organizations to provide job training
and employment programs tailored to the specific needs of elderly returning citizens.''? As many elderly
individuals are no longer able to engage in physically demanding labor, the senior reentry unit will focus on
offering alternative training and employment opportunities for part-time, remote, or low-impact roles. Expanding
training programs to include digital literacy will equip elderly individuals with the practical skills they need for
success in less physically demanding industries.!!?

In addition to job training, it is critical to recognize that for many aging ex-offenders, employment alone
may not provide the financial security they need.!'* As such, case managers within the reentry unit will assist
eligible individuals in accessing Social Security benefits, Supplemental Security Income (“SSI”), and Social
Security Disability Insurance (“SSDI”) before release, ensuring that they are financially stable upon reentry.!'!®
This proactive approach will help prevent financial instability and address immediate income needs. !

Furthermore, the senior reentry unit will implement financial literacy programs tailored to elderly
individuals, focusing on budgeting, managing fixed incomes, and navigating public assistance systems.!'!” Case
managers will also assist in facilitating access to banking services, benefits, and nonprofit financial assistance
programs, ensuring that elderly individuals have the necessary resources to manage their finances and achieve
long-term economic stability.!!®

By prioritizing employment alternatives, financial education, and expanded access to benefits, the
proposed reentry unit will create a comprehensive, multi-faceted approach to enhancing the economic stability of
elderly former inmates.!! This approach will not only improve individual quality of life but also reduce reliance
on emergency assistance programs and lower the risk of recidivism, fostering a more successful and sustainable
reintegration into society.'?
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iii.  Healthcare and Mental Health Assistance Managers

Ensuring uninterrupted access to medical care is a critical component of successful reentry for elderly
former inmates.'?! Due to the complex medical needs that often accompany aging, correctional institutions must
prioritize facilitating access to healthcare services before release, ensuring that inmates’ medical requirements are
seamlessly met as they transition into the community.'??

A key strategy in the proposed reentry unit is the appointment of dedicated case managers specifically
focused on health and healthcare services. These case managers will work to facilitate the enrollment or
reactivation of eligible inmates in healthcare programs such as Medicaid, Medicare, or VA healthcare prior to
their release.!?* This will ensure that elderly individuals have immediate access to healthcare coverage upon
discharge, thus minimizing the risk of gaps in medical care.!** Additionally, case managers will establish formal
agreements between correctional facilities and community health centers, hospitals, and geriatric care providers
to ensure that inmates transition smoothly from institutional care to community-based services.!? These
partnerships will ensure continuity in the treatment of chronic conditions, including diabetes, heart disease, and
hypertension, by facilitating referrals to specialists and primary care providers.'?®

For inmates with significant healthcare needs, the case managers will create comprehensive care
coordination plans before release.'?” These plans will include referrals to home healthcare providers, medical
specialists, and long-term care facilities if required.!?® In addition, correctional institutions would be required to
conduct pre-release medical screenings and implement medication management programs to prevent disruptions
in essential treatments, particularly for individuals with chronic conditions who rely on regular medications.'?’
Case managers will collaborate with healthcare providers to ensure that prescriptions are filled prior to release
and will assist with coordinating a seamless transition to community-based care providers.'*°

By appointing specialized case managers within the reentry unit to oversee healthcare access, correctional
institutions can better ensure that elderly former inmates receive continuous, comprehensive medical care post-
release. 3! This approach will not only address the healthcare needs of aging individuals but also reduce the risk
of health-related setbacks that could undermine their successful reintegration into their communities.'*
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ensure a smooth transition).

130 1d. at 11, 20.

Bld. at5,25.

132 Id. at 6 (“[P]rovision of treatment within prisons or jails supports successful transition back to the community.”).
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iv.  Legal Services

The successful reintegration of elderly returning citizens hinges not only on the availability of healthcare
and housing but also on their ability to make informed legal decisions and protect their personal interests. Given
the complex legal needs of aging individuals, particularly those with chronic health conditions or diminished
capacity, it is essential that correctional institutions provide targeted legal services to support elderly inmates in
planning for their futures.!** These services should focus on crucial areas such as powers of attorney, guardianship,
incapacity planning, and securing entitlement to public benefits, all of which are vital to ensuring their continued
well-being upon release.'**

One of the primary legal services that should be offered to elderly returning citizens is the establishment
of durable powers of attorney for both medical and financial matters.!* Many elderly individuals face the
possibility of diminished cognitive or physical ability upon release, which could hinder their capacity to make
informed decisions regarding their healthcare and finances.'*® Correctional facilities should collaborate with legal
aid organizations and pro bono attorneys to assist inmates in executing durable powers of attorney before their
release.!®” This would allow a trusted individual to make legal, medical, and financial decisions on their behalf,
ensuring that elderly individuals have proper representation if they become incapacitated. '*® Such legal
arrangements should be part of a comprehensive pre-release planning program that addresses the future needs of
aging individuals.

In addition to powers of attorney, correctional institutions should facilitate life planning for inmates with
chronic conditions, cognitive decline, or other age-related health concerns. Legal services should include the
drafting of advance healthcare directives and do-not-resuscitate (“DNR”) orders, which are essential tools for
ensuring that an individual's healthcare preferences are respected in the event they lose the ability to communicate
them.!3° Legal professionals, working in coordination with case managers and healthcare providers, should assist
inmates in creating these legal documents before their release.!*’ This proactive approach ensures that elderly
returning citizens are not only prepared for possible health crises but that their wishes will be honored.'*!

For those whose capacity is significantly diminished or who lack appropriate family or support systems,
guardianship may be an important consideration.'*? Correctional facilities should assess the need for guardianship
for individuals who cannot adequately manage their affairs post-release.'*® In such cases, legal services should
help identify suitable guardians, whether family members, friends, or public guardians, to ensure that these

133 Legal Aid Helps Successful Reentry, DEP’T OF JUST., https://www justice.gov/sites/default/files/atj/legacy/2013/08/13/reentry-legal-aid.pdf (last
visited May 5, 2026) (“[L]egal assistance can play a critical role for people leaving jail and returning to society, translating into reduced recidivism
and increased chances for reintegration into the community.”).

134 Martina E. Cartwright, The Silver Tsunami: Aging Prisoners, Early Release, Guardianship

and Prisoner Advocate Initiatives for Long Term Care Beyond the Prison Walls, 1 TOURO J. AGING, LONGEVITY, L. & POL’Y, no. 1, 2016, at 54, 86
(stating that the reintegration process should “include public guardianship programs or nonprofit advocacy organizations that can assist in securing
housing, enrollment for federal benefits and Medicaid, and easing former prisoners back into society”).

135 Telephone Interview with Julie Childs, Consultant to the Department of Justice’s Elder Justice Initiative (Apr. 1, 2025) (“The living will and the
medical powers of attorney are very important. They are sometimes the only things you have [upon reentry]; the right to say how you live and die.”).
136 See Duke Han et al., Mild Cognitive Impairment is Associated with Poorer Everyday Decision Making, 94 J. ALZHEIMER’S DISEASE 1607 (2023).
137 Cartwright, supra note 134, at 85 (“Reentry is only possible when there is a collaborative effort.”).

138 Telephone Interview with Julie Childs, supra note 135 (reminding that any guardianship or power of attorney arrangement should be accompanied
by proper education, so the returning citizen fully understands that they are delegating certain rights to another individual).

139 Marisol Garcia et al., A Review and Content Analysis of U.S. Department of Corrections End-of-Life Decision Making Policies, 18 INT. J. PRISON
HEALTH, no. 2, 2021, at 1, 10 (underscoring the necessity for standardized, comprehensive policies that support incarcerated individuals in making
informed end-of-life decisions, ensuring their medical preferences are respected and upheld within the correctional system).

140 14 at 3.

1 g

142 Cartwright, supra note 134, at 94 (“[Flunding should also be provided to public guardianship programs for the hiring and training of staff devoted
primarily or exclusively to inmates . . . identified as incapacitated.”).

183 See id. at 88.
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individuals are not left vulnerable to exploitation or neglect.'** Guardianship arrangements should be established
prior to release, with the court's oversight, ensuring a smooth transition to a supportive, legally recognized
arrangement that safeguards the individual's rights and well-being.'%’

It is essential to recognize that guardianship proceedings should not be the initial course of action upon
release, as preserving autonomy remains a fundamental priority.'*® In an interview, Julie Childs, Consultant to
the Department of Justice’s Elder Justice Initiative, emphasized the critical need to uphold the autonomy of elderly
individuals upon their release from correctional facilities.'*” She highlighted the importance of educating both
inmates and potential guardians to prevent unnecessary restrictions on personal freedom due to guardianship
overreach.!*® Childs explained that, while some individuals may lack the capacity to handle complex financial or
legal matters such as filing taxes, they may still be fully capable of making other important personal decisions.'*
These include drafting a will, choosing their place of residence, and making daily living choices.'*® “Even
individuals with Alzheimer’s retain the ability to make certain decisions about their lives,” she noted, stressing
the necessity of preserving independence while providing appropriate support.'>! Childs underscored the role of
guardians ad litem in assisting elderly returning citizens, describing them as essential intermediaries between the
courts, correctional institutions, and long-term care facilities.!”> However, she cautioned that guardians ad litem
must receive proper training to understand legal capacity, the rights of the individual, and alternatives to full
guardianship.'>® “Guardians ad litem should not overreach, as their role is to provide guidance and support while
ensuring individuals retain as much autonomy as possible,” she stated.!>* Regarding powers of attorney, Childs
stressed that incarcerated individuals must be fully informed of the legal implications before designating a
representative to make financial or healthcare decisions on their behalf.'*>

Legal assistance with public benefits is critical for elderly returning citizens, many of whom face barriers
to accessing Social Security, Medicare, Medicaid, SSI, and other financial assistance programs.'>® Legal
professionals should be made available to assist inmates in applying for these programs, ensuring that they are
enrolled in the necessary benefits before their release. !>’ This service should also include advocacy for
overcoming any barriers related to criminal records, such as legal assistance to help individuals resolve issues of
eligibility or ensure they are not unjustly denied benefits due to prior convictions.!*3

To ensure the effectiveness of these legal services, correctional facilities should establish formal
partnerships with legal aid clinics, law firms offering pro bono services, and community organizations that

144 Id. at 92 (recommending a relationship between corrective institutions and public guardianship programs for those who are incapacitated).

145 Id. at 88.

146 Telephone Interview with Julie Childs, supra note 135 (indicating that the reentering citizen suspected of incapacity should not first be provided
with a guardian, but should be asked “what can you do and what can’t you do” to uphold premises of autonomy).

147 Id.

148 Id. (“education is important on both sides™).

149 14

150 14

51 Id. (“[E]ven individuals with Alzheimer’s retain the ability to make certain decisions about their lives; creating a will, picking what to eat, and so
on”).

152 Id_ (stating that guardians ad litem should function as a “liaison”).

153 Id. (indicating that guardians ad litem who focus on adults must be trained on incapacity).

154 1d.

155 Id. (advocating for pre-release planning that prioritizes the least restrictive alternatives to guardianship and powers of attorney).

156 Cartwright, supra note 134, at 86 (finding that public guardians and non-profit advocacy groups can assist an inmate in securing housing and
enrolling them in federal benefits).

157 Jannetta et al., supra note 122, at 17 (recommending that a special unit assists inmates in recovering or applying for benefits prior to their release
to prevent gaps in care).

158 Telephone Interview with Julie Childs, supra note 135 (“[T]here are barriers to almost everything you need to live if you have a criminal
record.”).
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specialize in geriatric law and reentry support. ' These partnerships would allow for comprehensive,
individualized legal assistance and ensure that elderly individuals are well-prepared for the legal and financial
challenges they may face upon reintegration.'® Integrating these critical legal services into the pre-release
planning process can significantly enhance the long-term stability of elderly returning citizens, providing them
with the tools to navigate their post-incarceration lives with dignity, security, and legal protection.!'®!

B. Funding and Implementation

The Older Americans Act (“OAA”), enacted in 1965, is the primary federal law supporting social services
for older adults in the United States.'®? Designed to promote the well-being of individuals aged 60 and older, the
OAA funds programs that provide transportation assistance, caregiver support, legal aid, elder abuse prevention,
and more.'®* These programs further help seniors maintain their independence through community-based services
administered by State Units on Aging (“SUAs”), Area Agencies on Aging (“AAAs”), and local service
providers.'6* Over the years, the OAA has been reauthorized and expanded to address the evolving needs of aging
populations, yet it does not include targeted reentry services for formerly incarcerated seniors.!'®®

The SRAP would instate senior reentry units within correctional facilities and directly fund SUAs and
AAAs, thereby empowering them to deliver a wide range of services crucial to elderly individuals reintegrating
into society.!%® The SRAP would include specific funding to SUAS and AAAs that specialize in housing
assistance, workforce training, legal aid, Medicare/Medicaid enrollment support, and other essential services. !¢’

Each senior reentry unit within correctional facilities would appoint case managers specifically tasked
with facilitating the transition of elderly individuals.'®® These case managers would work closely with the
aforementioned SUAs, AAAs, and other local agencies to ensure that elderly individuals are enrolled in necessary
programs, such as Medicaid, Social Security, and housing programs, well before release.!®® Further, they would
coordinate with such agencies to identify employment opportunities, healthcare providers, and legal services,
ensuring a smooth transition into the community.!”® To ensure that elderly inmates are referred to appropriate
housing programs, including Section 202 Supportive Housing for the Elderly, rental assistance programs, and
long-term care facility programs, correctional institutions would also collaborate with local agencies.!”!

159 The NACDL's "Return to Freedom Project" exemplifies pro bono partnerships by pairing attorneys with individuals serving long sentences from
exercising their right to trial. See Return to Freedom, NACDL, https://www.nacdl.org/Landing/ReturntoFreedom (last visited May 5, 2026). Though
not solely for elderly inmates, it would be beneficial to have such a program for aging inmates bound to face unique post-release challenges.

160 Another example of such individualized legal assistance is the Elder Reentry Initiative (“ERI”) by the Osborne Association. See Elder Reentry
Initiative, OSBORNE, https://www.osborneny.org/our-services/elder-reentry-initiative (last visited May 5, 2026). This organization provides legal
assistance as part of its reentry services, helping participants with issues such as applying for public benefits. /d. While ERI does not offer direct legal
representation or focus on life planning, guardianship, or powers of attorney, it connects participants with relevant legal resources and advocacy
organizations. /d.

161 Cartwright, supra note 134, at 85 (“Successful reentry is only possible when there is a collaborative effort . . . .”).

162 Older Americans Act of 1965, 42 U.S.C. § 3030d.

163 14

164 See Id. §§ 3011, 3030d.

165 See Older Americans Act, ACL, https://acl.gov/about-acl/authorizing-statutes/older-americans-act (last updated Feb. 13, 2025) (expansion of the
OAA).

166 See Older Americans Act of 1965, 42 U.S.C. §§ 3011, 3030(d); Sawyer et al., supra note 97.

167 See Lusaine, supra note 109, at 85.
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171 See Couch, supra note 111.
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To encourage state and local compliance, the SRAP would provide funding that could be utilized for
various supportive services and reintegration activities.!’? States would be allowed to transfer up to 30% of the
funds within Title III to reentry-related programs, providing flexibility for local agencies to tailor their services
to the needs of their reentering populations.'!”® States would be required to submit plans for how they will integrate
reentry services into their aging networks and demonstrate how they will address the specific needs of formerly
incarcerated seniors. This would ensure that the program is designed to meet local needs while adhering to the
broader goals of the federal reentry strategy.

The U.S. Department of Health and Human Services (“HHS”) and the U.S. Department of Justice would,
ideally, oversee the implementation of SRAP, monitoring state compliance with program goals.!”* States would
be required to submit annual reports detailing their efforts to support elderly reentrants, including data on the
number of individuals served, the types of services provided, and outcomes such as housing stability, employment
rates, and recidivism reduction.!” Correctional facilities would also be held accountable through performance
metrics tied to the successful enrollment and transition of elderly individuals into SRAP services before release.
Facilities would need to demonstrate that they are providing adequate preparation for reintegration through the
SRAP framework, including the coordination of health screenings, housing arrangements, and workforce training.

By utilizing the existing infrastructure of SUAs and AAAs, the federal government could quickly and
efficiently deploy resources to support elderly individuals transitioning from incarceration.!’® These agencies are
adept at addressing the needs of aging populations and can easily integrate reentry services into their broader
service offerings, reducing the administrative burden and promoting more coordinated care.!”’” By embedding
such reentry support within the existing OAA framework, it ensures alignment with other senior services and
maximizes the efficiency of resource distribution.!”®

The federal government, through HHS and the DOJ, should conduct regular evaluations of SRAP to assess
its effectiveness in facilitating the reintegration of elderly individuals.!” This could include evaluating recidivism
rates, housing stability, employment outcomes, and overall well-being of reentering seniors. Based on the findings,
adjustments and improvements would be made to ensure the program’s continued success. '3

172 An example of such funding can be found within the Bureau of Justice Assistance's “Improving Adult and Youth Crisis Stabilization and
Community Reentry Program,” which provides grants to state, local, and tribal governments. See Improving Adult and Youth Crisis Stabilization and
Community Reentry Program, NAT’L REENTRY RES. CTR. (Jan. 26, 2023), https://nationalreentryresourcecenter.org/resources/fy-2023-improving-
adult-and-youth-crisis-stabilization-and-community-reentry-program. They also provide grants to community-based nonprofit organizations. /d.

173 See id.

174 HHS and DOJ would, ideally, oversee the SRAP due to the HHS s administration of the OAA and the DOJ’s role in reentry planning behind
prison walls.

175 These reports would be similar to that of the First Step Act of 2018, requiring the Attorney General to submit annual reports detailing activities
and accomplishments related to criminal justice outcomes, which may include data pertinent to reentry efforts. See Kristin Stainbrook et al., Reentry
and Housing Stability: Final Report, OFF. OF THE ASSISTANT SEC’Y FOR PLAN. & EVALUATION (Dec. 18, 2024), https://aspe.hhs.gov/reports/reentry-
housing-stability.

176 See Older Americans Act of 1965, 42 U.S.C. §§ 3011, 3030d.

177 Supporting America’s Aging Prisoner Population: Opportunities & Challenges for Area Agencies on Aging, NAT’L ASS’N OF AREA AGENCIES ON
AGING 23 (“AAAs have the expertise to be a highly valuable resource when state and federal policymakers are looking for programs that can provide
support . ...”).

178 While the OAA does not explicitly include reentry programs for elderly individuals, its emphasis on supportive services to help older persons
remain independent in the community suggests a potential framework for integrating such support. See id. at 6.

179 See Lacoe & Betesh, supra note 105, at 2.
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IV. Conclusion

The challenges faced by elderly individuals upon release from incarceration are profound and
multifaceted.'®! As Florida’s aging prison population grows, so does the complexity of their reentry needs.'®?
Elderly inmates often confront a stark reality of limited resources, inadequate housing, and the absence of family
support, placing them at heightened risk of homelessness, health deterioration, and recidivism.!®* A proactive,
comprehensive reentry program is essential to address these barriers and ensure successful reintegration into
society.!®* Florida must prioritize the establishment of specialized reentry units within correctional facilities
designed to provide tailored support and facilitate collaboration between correctional institutions, healthcare
providers, and community-based organizations.!®> Additionally, a national approach is necessary, beginning with
an amendment to the Older Americans Act to create a Senior Reentry Assistance Program.!®® By integrating
critical services such as housing support, healthcare access, and legal aid into the existing aging services network,
these initiatives can offer the structured support elderly returning citizens need for long-term stability and well-
being.'*” Through these concerted efforts, Florida and the nation can break the cycle of recidivism, reduce the
societal costs of incarceration, and promote the dignity and independence of older, reentering citizens.

181 Dickman et al., supra note 108 (indicating that older adults reentering communities often struggle to access health and economic security
programs, particularly among older adults of color who face structural discrimination).

182 See OFF. INSPECTOR GEN., supra note 38, at 51.

183 See Greene et al., supra note 11, at 3; see also Williams et al., supra note 10.
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186 See Older Americans Act of 1965, 42 U.S.C. § 3030d.
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AGING IN THE EYE OF THE STORM: ADDRESSING THE NEED FOR STRONGER DISASTER
PREPAREDNESS FOR OLDER ADULTS IN LONG-TERM CARE FACILITIES

Sofia C. Herrera™
I. Introduction

In the days after Hurricane Irma slammed into Florida in 2017, residents of the Rehabilitation Center at
Hollywood Hills endured what was called a “hellish nightmare.”! Power outages left the nursing home without
air conditioning and, as temperatures soared, emergency protocols were abandoned.? Fourteen residents of the
Rehabilitation Center at Hollywood Hills unfortunately lost their lives after being abandoned by a system meant
to protect them.® This tragedy highlights that, although considered among the most vulnerable members of our
community, older adults are significantly overlooked when natural disasters strike: after Hurricane Katrina, the
Center for Disease Control determined that, while the elderly accounted for only 15 percent of New Orleans’
population at the time, they accounted for 73 percent of the deaths from the storm.*

Climate change continues to threaten our communities with rising sea levels and increasing hurricane
intensity, which leads to several risks for older adults, particularly those in nursing homes.> In Florida alone, the
number of long-term care facilities exposed to flooding is projected to increase by 67 percent in 30 years,
illustrating the need for preparedness plans when emergencies strike.® Residents of these facilities are more likely
to have medical problems that require various medications and may face limitations in their ability to get to
safety.” Indeed, nursing homes specifically are more challenging to evacuate than other care facilities because
nursing homes tend to be larger and have more beds.® Evacuations also require a sufficient amount of time to
relocate safely, which can be difficult for nursing home residents with more delicate health who require special
services, like ambulances, to evacuate.” Research into evacuation protocols during hurricanes also identifies the
unique challenges influencing the decision to evacuate or shelter in place, as residents with different capabilities
may be adversely affected by the evacuation itself.!® Even if a facility decides not to evacuate its residents, and

" © 2026, All rights reserved. Associate Attorney, AWS Law Firm, Tampa, Florida, J.D., Stetson University College of Law, 2025, Certificate of
Concentration in Elder Law; B.S., Florida State University, Political Science, 2022. This article was researched and written while the author was a
student at Stetson University College of Law. The author gratefully acknowledges Professor Rebecca C. Morgan for her guidance, insight, and
encouragement throughout the writing process. The author also extends sincere appreciation to the Stetson University College of Law Library staff
for their invaluable research assistance and support.

I Caitie Mufioz, ‘Hellish Nightmare:’ Hollywood Hills Nursing Home Tragedy Continues in Court, WLRN PUB. MEDIA (Mar. 1, 2018, 6:29 PM),
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4 Wendy Taormina-Weiss, Rights of Persons with Disabilities in America, DISABLED WORLD (Feb. 27, 2012), https://www.disabled-
world.com/editorials/6786854.php (explaining that “experts have suggested this occurred because many of the persons who died experienced
medical, physical, or sensory limitations which made them more vulnerable”).
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https://www.nytimes.com/2019/09/03/us/hurricane-dorian-florida-evacuation.html.
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19 David Dosa et al., 7o Evacuate or Shelter in Place: Implications of Universal Hurricane Evacuation Policies on Nursing Home Residents, 13 J.
AM. MED. DIR. AsS’N 190, 197 (2012).
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instead decides to shelter in place, management and staff must be prepared to assist residents who rely on
electricity for essential medical devices, like sensors, dialysis machines, CPAP machines, or nebulizers.!! As such,
plans to include backup power generation have been strongly encouraged by facilities that have decided to shelter
in place.!?

In a study examining staff perspectives in Florida during evacuations, staff members described the
decision-making process for evacuating versus sheltering in place as “excruciating.”!®> The facility’s
administrators primarily make the decision to evacuate or shelter in place in nursing homes, as the Center for
Medicare and Medicaid Services (“CMS”) only requires that nursing homes have an evacuation plan in place, but
does not dictate the specifics of those plans.'* In 2006, Gulf Coast states held a summit where nursing home
providers, along with state, local, and federal officials, collaborated to create the National Criteria for Evacuation
Decision-Making in Nursing Homes."> Although this document serves merely as a guide, it provides detailed
decision-making criteria considering factors like resident frailty, the severity of the approaching storm, anticipated
storm surge and flooding, the facility’s structural integrity, and the availability of essential resources like food,
water, and electricity.'6

Interviews with facility staff revealed that they felt “damned if we do, damned if we don’t” regarding the
decision to evacuate, citing pressure from emergency managers to leave the facility despite significant logistical
and safety challenges associated with relocating residents.!” Failing to plan adequately for future care in temporary
shelters can result in dangerous conditions, as seen during Hurricane Ida’s impact on nursing homes in Louisiana:
elderly residents in an overcrowded warehouse used as a shelter were “forced to sleep on wet mattresses as the
facility flooded, [and] were not provided adequate food or access to toilets.”'® Additionally, facilities that have a
memory or dementia unit can be more difficult to evacuate safely since older adults with dementia may not have
the cognitive ability to follow safety directions or prepare their own materials, leading to them being adversely
affected during emergency evacuations. '

As a response to the devastating outcomes of mighty hurricanes, research and training on long-term care
facilities and the effects on older adults led to improved disaster response across the country.?’ In 2016, CMS
implemented the Emergency Preparedness Final Rule, setting out emergency preparedness requirements for long-

1! John Muscedere & George Heckman, Climate Change and Older Adults: Lessons from Canada, MCKNIGHTS LONG-TERM CARE NEWS (Sept. 13,
2019), https://www.mcknights.com/blogs/climate-change-and-older-adults-lessons-from-canada/ (explaining that electrical power is critical for
nursing homes because “frail seniors have challenges regulating their body temperatures during extremes of heat or cold” and are more susceptible to
ailments exasperated by weather events).

12 Lindsay J. Peterson & Kathryn Hyer, Stay or Go? Why Hurricane Evacuation of Nursing Homes Remains an Unsolved Challenge, PBS NEWS
(Sept. 3, 2019), https://www.pbs.org/newshour/nation/stay-or-go-why-hurricane-evacuation-of-nursing-homes-remains-an-unsolved-challenge.
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506, 509 (2015).
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Decision-Making in Nursing Homes is included as an appendix in the Emergency Management Guide for Nursing Homes, which is a stand-alone
document that has been frequently downloaded from the Florida Health Care Association website. See Emergency Management Guide for Nursing
Homes, FLA. HEALTH CARE Ass’N, https://www.fhca.org/facility_operations/emergency_management_guide (last visited May 25,
2026).
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'7 Disaster Preparedness and Response: The Special Needs of Older Americans: Hearing Before the S. Spec. Comm. on Aging, 115th Cong. 9-10
(2017) (testimony of Kathryn Hyer) (noting that there was limited access to transportation and shelters were inadequately equipped to care for older
adults, particularly due to shortages of medical staff and supplies).

18 Suzy Khimm & Laura Strickler, U.S. Scrutinizes Nursing Home Evacuation Rules After Hurricane Ida Deaths, NBC NEWS (Sept. 30, 2021),
https://www.nbcnews.com/news/us-news/u-s-scrutinizes-nursing-home-evacuation-rules-after-hurricane-ida-n1280492. Failing to properly secure
safe transportation during an emergency was also illustrated during Hurricane Rita “when a bus fire resulted in the deaths of 24 assisted living facility
residents . . . . An overheated right wheel bearing ignited a tire and the fire and smoke rapidly spread by portable oxygen containers that were
improperly transported.” Brown et al., supra note 13, at 511.

19 Hyer, supra note 15, at 1963.
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term care facilities.?! Florida also introduced additional requirements for the state’s facilities to collaborate with
local emergency response and have backup energy.?> While regulations establish basic requirements for facilities,
there continue to be ongoing problems including compliance failures and enforcement issues.?? Audits on
facilities’ emergency preparedness identified systemic issues like delays in mandated inspections and a reduction
of monetary penalties for noncompliance.?*

Natural disasters often present challenges beyond the control of a single facility or government agency, so
effective emergency preparedness usually includes federal, state, and local collaboration to prepare evacuation
procedures.?® “Paper” compliance with emergency plans does not effectively address the unexpected challenges
during storms that are not typically addressed in a plan like blocked evacuation routes, lack of hospital beds, and
other challenges.?® Although disaster preparedness regulations for long-term care facilities have improved
recently, compliance alone is insufficient to address older adults’ safety during a natural disaster. Current national
regulations are neither detailed nor enforced, and the lack of active collaboration between facilities, local agencies,
and state authorities leads to ineffective emergency response. To better protect older adults, policymakers should
require that facilities integrate into local disaster response plans using public reporting mechanisms, provide
detailed training and oversight, and hold facilities accountable for noncompliance.

This Article will first provide background on the legal framework governing emergency preparedness in
long-term care facilities, examining both federal regulations set by the CMS and Florida’s state law and
administrative code. The responsibilities of federal, state, and local agencies and how they interact with facilities
in preparing for natural disasters will be discussed, highlighting the need for active collaboration between these
actors for effective emergency response. The analysis will identify key gaps in current regulations, including
violations of emergency planning rules, reduction of monetary penalties, and issues in state oversight and
collaboration. Finally, recommendations for strengthening disaster preparedness in long-term care facilities will
be offered, including strengthening CMS standards for the integration of nursing homes into local disaster
response, building a stronger relationship between state agencies and facilities, and increasing accountability
measures to ensure emergency compliance.

I1. Background: Legal Framework on Emergency Preparedness for Long-Term Care Facilities

The type of disaster assistance available to older adults depends primarily on their place of residence.?’
Generally, nursing homes are required by federal law to provide specific levels of care to residents, while oversight
of community-based assisted living facilities is usually state-regulated.?® Some assisted-living facilities can offer
support that is similar to that offered by a nursing home, while others can place the responsibility for evacuation
and preparedness on the resident or their family.?? CMS regulates nursing homes and determines whether these
facilities meet federal requirements to receive payment under Medicare or Medicaid programs.’® These
requirements influence the quality of care that nursing homes provide since facilities must meet them to secure
funding for their services.?! The Emergency Preparedness Requirements for Medicare and Medicaid Participating

21 Michael Wasserman & R. Tamara Konetzka, Beyond Compliance: A More Integrated Public Health Approach to Outbreaks in Nursing Homes and
Other Disasters, 41 HEALTH AFF. 831, 831-32 (2022).
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Providers and Suppliers Final Rule, which went into effect in 2017, outlines four core elements: (1) risk
assessment and emergency planning; (2) communication plans; (3) policies and procedures; and (4) training and
testing.>? In addition to the few bullet points under each element, CMS also offers downloadable documents that
are “not intended to be full comprehensive plans, but rather serve as examples and guide providers.”** CMS does
not require that the plan be in a specific format and only requires that the facility be able to provide it when asked
in a survey.** Notably, CMS encourages facilities to coordinate with state and local public health departments and
emergency management agencies, underscoring the importance of having clear communication plans during
emergencies.>’

However, due to changes in the regulations, relationships with various levels of authority have been
difficult to maintain.*® In 2019, federal regulations mandated that long-term care facilities document their efforts
to contact emergency managers in their areas to help integrate themselves into local emergency planning,
including sharing existing plans with local officials, having their contact information, and being able to
demonstrate collaboration through full-scale exercises.’” In 2021, however, CMS eliminated the documentation
requirement and now only requires facilities to “have a process” to engage in collaborative disaster planning with
state and local officials.*

In some states, like Florida, state legislatures and agencies have gone beyond the federal requirements to
ensure residents are safe during emergencies. Florida requires nursing homes to submit their emergency
management plans to their respective county’s emergency officials annually for review and approval, ensuring
that at least some community collaboration is being pursued.’® Additionally, the Florida Administrative Code
requires that each nursing home include plans to address emergency power in case the facility loses its source of
primary electrical power, mandating all nursing homes to maintain a safe indoor air temperature, not to exceed
81 degrees Fahrenheit, for a minimum of 96 hours.*

A state’s obligation to maintain proper oversight over its facilities is detailed in an agreement between
CMS and the states’ survey agencies named the 1864 Agreement.*! The 1864 Agreement says that the state agency
of each state is responsible for certifying the compliance or non-compliance of the facilities, including completing
life-safety training and emergency preparedness surveys at least once every 15 months.*? The regulatory work of
conducting these surveys and certification processes is carried out by offices within state governments, known as
survey agencies, which are jointly funded by Medicare and the states.** Further, the management and staff at each
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facility are responsible for ensuring the safety of their residents by making sure that generators, alarm systems,
and elevators are properly installed, maintained, and tested in case of an emergency.**

III.  Analysis: Gaps in Emergency Preparedness in Long-term Care Facilities
a. Noncompliance in Emergency Preparedness

Despite recent improvements to emergency preparedness regulations, long-term care facilities are still
failing to protect their vulnerable residents in the face of reoccurring natural disasters.* In 2022, the Office of the
Inspector General (“OIG”) of the U.S. Department of Health and Human Services (“HHS”) released a report on
audits of emergency preparedness in eight states, highlighting that the purpose of this review was because
residents of nursing homes have limited or no mobility, making them particularly vulnerable in the event of an
emergency.*® In the investigation, the OIG identified 1,139 areas of noncompliance with emergency preparedness
requirements in 150 of the 154 nursing homes surveyed.*’ These areas included noncompliance with requirements
for emergency plans, emergency supplies and power, plans for evacuations and sheltering in place, tracking
residents, communication plans, and plan training and testing.*®

Specifically, the investigation noted that facility staff used generic templates to incorporate CMS
requirements into their emergency plans, resulting in an undetailed plan that provides little guidance, especially
for a facility that may require more specific evacuation plans for its residents.*” Moreover, inspections revealed
that facilities failed to prepare for basic contingencies like bringing wheelchair-dependent people down the stairs
in case of a power outage.’® The OIG also found areas of noncompliance regarding supplies and backup power,
noting that some facilities lacked sufficient water supply and had generators that could not power the facility’s
machines, were not in appropriate areas, or were not properly tested and maintained.’! Even though evacuation
procedures are one of the most essential aspects of preparing for a hurricane, there were nursing homes whose
emergency plans failed to even mention evacuation or sheltering-in-place policies.”? Lastly, the OIG report
identified 245 areas of noncompliance regarding training, specifically noting that some nursing homes did not
conduct training on their emergency plans or update their plans and training exercises.”

b. Survey Delays and Reduction of Penalties for Noncompliance

As previously discussed, facilities receiving federal funds must be surveyed to determine whether they are
compliant with federal requirements, including emergency preparedness requirements.’* Unfortunately,
noncompliance is not always addressed due to the survey backlogs that have plagued the skilled nursing sector
for years: feedback from all 50 states reported that severe staffing shortages hinder their ability to conduct timely
surveys and promptly investigate noncompliance.> The staffing issue is not unique for state surveyors, since CMS

4 HHSOIG No. A-04-18-08065, supra note 42, at 3.

4 Conklin, supra note 7, at 492.

46 OFF. INSPECTOR GEN., DEPT. HEALTH & HUM. SERVS., AUDITS OF NURSING HOME LIFE SAFETY AND EMERGENCY PREPAREDNESS IN EIGHT STATES
IDENTIFIED NONCOMPLIANCE WITH FEDERAL REQUIREMENTS AND OPPORTUNITIES FOR THE CENTERS FOR MEDICARE AND MEDICAID SERVICES TO
IMPROVE RESIDENT, VISITOR, AND STAFF SAFETY, No. A-02-21-01010, at 1,4 (2022) [hereinafter HHSOIG No. A-02-21-01010].

411d.

“Id at8.

Y Id. at9.

30 Jordan Rau, Nursing Home Disaster Plans Often Faulted As ‘Paper Tigers’, KFF HEALTH NEWS (Sept. 19, 2017),
https://kfthealthnews.org/news/nursing-home-disaster-plans-often-faulted-as-paper-tigers/.

S HHSOIG No. A-02-21-01010, supra note 46, at 9.

2 1d. at 10.

S Id. at11.

34 See supra Part 11 (describing federal regulations on long-term care facilities regarding emergency preparedness).

35 STAFF OF S. SPEC. COMM. ON AGING, supra note 24, at 16.



2026] Aging in the Eye of the Storm: Addressing the Need for Stronger Disaster Preparedness 73
for Older Adults in Long-term Care Facilities

wrote that the number of federal employees conducting surveys and inspections has also been falling over the
past ten yeatrs.56

Even when surveyors do inspect facilities for compliance with emergency preparedness, facilities rarely
face severe consequences, even after repeated mistakes.’’ Generally, CMS has different ways of applying
monetary penalties to address violations: they can impose a specific fine, impose a fine for each day of violation,
or deny new payments altogether.’® In President Trump’s first term, CMS scaled back on the use of penalties
against facilities for patient safety errors, citing the administration’s goal to reduce bureaucracy, regulation, and
government intervention in healthcare businesses.> Citing the concern of “unnecessary regulation,” the revised
guidelines discouraged regulators from imposing fines in certain situations, even when they have resulted in a
resident’s death.®® Specifically, CMS developed a system that gave regulators discretion to impose “immediate
jeopardy” fines (rather than an automatic fine) and to merely instruct the facility to fix deficiencies.®!

Importantly, revised regulations under President Trump’s first term also shifted policy from “per day”
fining to “per instance” fining.®? “Per day” fining refers to a fine imposed on facilities for each day they are found
to be out of compliance with federal regulations, whereas “per instance” fining applies to each time surveyors
cite a deficiency.®® The change relaxes penalties that deter wrongdoing and allows nursing homes to avoid fines
above the maximum per-instance fine of $23,989.%* Consequently, penalties become too low to be effective since
care does not generally improve when the fines are inconsequential to the nursing home.® Experts also agree that
per-instance fining provides a weaker incentive for nursing homes to improve the care provided to residents.®® In
a 2019 group letter to Congress, a coalition of patient advocates—including the Center for Medicare Advocacy,
Justice in Aging, the Long-Term Care Community Coalition, and others—denounced CMS for lessening fines,
pointing to the fact that fines are “critical deterrent[s] to abuse and substandard care.”®’

Given the Trump administration’s previous policies on reducing fines for nursing homes cited for
deficiencies, and his repeated stance on eliminating what he considers “excessively burdensome regulations,” it
seems likely that a similar approach toward relaxed penalties for noncompliance with emergency preparedness
standards could continue.®® Notably, Project 2025’s section on the HHS explicitly states that the federal
government should “focus reform on reducing burdens of regulatory compliance . . . ceasing interference in the
daily lives of patients and providers.”®® This language closely mirrors the administration’s initial rationale for
scaling back penalties on nursing homes,”® suggesting a continuation of these policies.
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c. Lack of Collaboration Between State Agencies and Facilities’!

Federal, state, and local agencies all have parts to play in a nursing home’s plan to protect its residents
during a climate emergency.”? In Florida, nursing homes are required to prepare and annually update a
“comprehensive emergency management plan” that must include risk assessment and planning, policies and
procedures, communication plans, and training and testing programs.””> The nursing home county’s local
government then reviews each facility’s plan following guidance from the Florida Agency for Health Care
Administration (“AHCA”), Florida’s state agency overseeing nursing homes.”* County emergency management
agencies are ultimately responsible for performing emergency management functions, primarily coordinating and
executing the facility’s plan.”® Lastly, Florida requires each nursing home to address emergency backup power in
a detailed supplemental plan.”®

An audit conducted by OIG into Florida’s compliance with state and federal emergency preparedness
regulations exposed several shortcomings, mainly that facilities failed to submit their emergency plan to their
local counties, AHCA provided little oversight for facilities on their supplemental backup power plan, and local
agencies lacked guidance on how to review and approve each facility’s plan.”” Local emergency management
agencies reported numerous challenges to ensuring emergency plans are reviewed and approved, stating that
AHCA either did not provide adequate resources or that the guidance only required the county to verify state
requirements, which did not include all federal requirements detailed in 42 C.F.R. § 483.73.7® County agencies
additionally reported that AHCA did not develop an effective tracking system to track deficiencies and failed to
provide facilities with the results of the surveyor’s work on their emergency preparedness plans to make them
aware of vulnerabilities.”” In 2022, during a workshop with assisted living facilities and local emergency
management officials, local stakeholders expressed concerns that the information presented was overwhelming
and requested additional workshops for better collaboration.’® Despite these concerns from both local
management and facilities, AHCA’s senior management declined to participate in these workshops, limiting the
opportunity for meaningful dialogue and input.?! Although the agency eventually agreed to host additional
workshops, its refusal to actively engage in collaborative planning with local governments and facilities
undermines the effectiveness of these critical preparedness efforts.®?

Additionally, county emergency management agencies discussed concerns regarding general
responsibilities.’ For example, one agency reported that they did not have the engineering and electrical
knowledge to properly assess a backup power plan (generator) or know where to obtain this guidance.®*

71 This Section will analyze the shortcomings of Florida’s emergency preparedness response collaboration between the state agency, long-term care
facilities, and local governments. Although Florida has made significant strides in emergency preparedness—such as implementing generator laws
and other requirements discussed in the Background section—critical gaps remain that undermine the effectiveness of these measures. This analysis
aims to illustrate that even states with advanced preparedness laws still face challenges that must be addressed to adequately protect older adults
during climate emergencies.
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Concerningly, agencies reported critical evacuation issues, such as multiple nursing homes relying on the same
transportation company and planning to evacuate to the same locations.®® Local agencies also worried that
transportation companies could not handle the combined demand, and shelters might not be able to accommodate
all residents safely.®¢

Despite it being the responsibility of each facility’s leadership to develop, update, and train staff on their
emergency plans,®” many facility staff members still lack adequate training.®® The OIG report noted that out of
the 20 Florida nursing homes audited, 40 percent of them had one or more deficiencies related to emergency plan
training, including not conducting full-scale training exercises or analyses of their training programs and failing
to update training programs annually.® In response to these findings, AHCA argued that sufficient training was
provided to nursing homes, pointing to the “abundant amount of training in the public domain” for providers.”
The OIG responded by stating that although training on federal emergency preparedness requirements remains
available for public use, AHCA has not done enough to develop Florida-specific training that could be required
for nursing home staff.”! Although different workshops and sessions have been scheduled throughout the state,
attendance is neither mandatory nor tracked—an audit from the OIG found that many staff members had never
been to a training session or conference related to emergency preparedness requirements.’? Importantly, the OIG
emphasized its recommendation for greater communication and collaboration in emergency planning and
response, highlighting that through this audit, Congress specifically aimed to evaluate how effectively county,
state, and federal authorities communicate during crises.”?

IV. Recommendations for Strengthening Disaster Preparedness in Long-Term Care Facilities

Based on the analysis and insights discussed, the following recommendations aim to address the identified
challenges in facility emergency preparedness and enhance the effectiveness of emergency preparedness
regulations. By implementing these strategies, older adults can be better protected in the face of ongoing climate
emergencies.

a. Stronger Standards from CMS & Responsive Regulation Approach

As previously discussed, CMS has played a general role in encouraging facilities to collaborate with local
and state agencies to plan for an emergency.’* In 2019, federal regulations stated that nursing homes were required
to document their efforts to contact emergency managers in their areas to help integrate themselves into
community-level disaster planning.”> In 2022, however, this requirement for documentation was removed,
hindering the collaborative process that nursing homes should foster with local agencies.”® Policymakers should
encourage CMS to revisit this documentation requirement to ensure that facilities are doing all they can to prepare
for a climate emergency. Although CMS has already set out general conditions for Medicare funding for
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emergency plans, it should provide additional regulations for long-term care facilities to help guide state and local
governments in improving emergency preparedness.’’

A responsive regulation approach has been recommended by researchers to ensure that emergency
preparedness plans for facilities are both sufficient and tailored to specific risks.”® A responsive regulation
approach recognizes that each state faces distinct climate emergencies, and each facility has unique vulnerabilities
that must be addressed in an emergency plan.”” This method of emergency planning would establish procedures
that reflect a nursing home’s actual risks and encourage involvement beyond nursing homes and government
agencies to include local stakeholders.!”’ Florida’s emergency preparedness regulations are instructive in this
regard because they incorporate principles of responsive regulation by requiring nursing homes to collaborate
with local officials by obtaining county approval of their emergency plans.!'®! Despite this progress, significant
challenges persist due to a lack of effective collaboration and limited guidance from AHCA on building
meaningful community partnerships.'%?

Studies have shown that regional partnerships that integrate emergency planning, healthcare, and public
health organizations can be uniquely positioned to support nursing homes in developing plans that are specific
and detailed.!® A regulatory framework that is responsive to environmental hazards might involve greater
inspection frequency for facilities that have critical emergency preparedness deficiencies or have a
disproportionate risk of exposure to specific weather events in their region (like hurricanes along the Atlantic and
Gulf Coast states).!** Additionally, partnerships with local stakeholders can be beneficial because they can offer
facilities valuable insights beyond proper evacuation. For example, they can show a facility’s exposure to risk
and its structural ability to withstand flooding by looking at the facility’s building code.'%

State governments and agencies that oversee long-term care facilities are in the ideal position to encourage
a risk-responsive regulation system, especially since CMS has limited its role in encouraging facilities to develop
local community partnerships.'% Interviews with facility staff after Hurricane Irma illustrated that effective
collaborations between nursing homes and emergency officials were formed primarily by state efforts to host
summits to encourage these relationships.'%” This role is appropriate for state agencies because there are already
several statewide systems in place for disaster preparedness and quality assurance.!?® For example, state agencies
can develop communication mechanisms to provide real-time support and guidance to individual facilities during
emergencies.'?’

b. Public Reporting is Key in Collaborations & Partnerships

Public reporting mechanisms can be critical in connecting long-term care facilities with state agencies and
local governments in preparing for natural disasters.!'® By publicly sharing preparedness data and procedures,
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gaps in emergency readiness can be identified and addressed in collaboration with those involved.!!! Public
reporting allows facilities to identify challenges in preparing for a natural disaster and develop solutions that
promote resilience in long-term care facilities.!'> A key recommendation for enhancing collaboration is the wider
adoption and training of nursing homes in the Incident Command System (“ICS”).!!3

The Incident Command System is a uniform management model used to coordinate responses to
emergency events, particularly natural disasters.!'!'* Although its application within the long-term care community
is still evolving, ICS has been widely implemented in hospitals through the Hospital Incident Command System
(“HICS”) since the 1970s.!'> When faced with the challenges of a natural disaster, facility staff could use an ICS
to create an organizational structure and road map to manage the incident efficiently and successfully respond to
the emergency.!'® After recognizing the need for an organized emergency response system for nursing homes, the
John A. Hartford Foundation funded a project between 2006 and 2008 that led to the Nursing Home Incident
Command System (“NHICS”),!'” which preserved core components of the ICS (command, operations, planning,
logistics, and finance & administration) while adapting to the distinct regulatory and care factors of long-term
care facilities.!'® Specifically, the NHICS assists facilities in assigning staff to certain emergency roles and
identifies what they need to carry out those roles.!"

How a nursing home responds to an emergency will depend not just on the existence of an emergency
preparedness plan, but also on the leadership capabilities of the facility’s management team.!'?° Indeed, a
compliant plan is only as effective as the individual’s ability to execute it under emergency circumstances, which
is reliant on the level of training they receive.!?! The success of such training can be incentivized by public
reporting, like an incident command structure.!?? Training long-term care facility staff on incident command
structures could help forge collaborations with government agencies by better integrating the facility’s plan into
the existing emergency management systems. '

CMS has also used public reporting before to improve care in long-term care facilities by developing its
Nursing Home Quality Initiative, which included a set of publicly reported “quality measures” for all nursing
homes to follow across the country.!?* The initiative encouraged nursing home stakeholders from all levels of
government to collaborate on emergency preparedness plans and identify common challenges to implementing
quality improvement projects.!? This initiative demonstrated that public reporting can effectively drive
improvements in the level of care that long-term care residents receive by focusing on areas needing reform, like
training.'?® During the initiative, educational workshops, teleconference calls, and interactive sessions about
quality measures were provided to nursing homes, which were useful in preparing staff for an emergency.'?’” State
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agencies are uniquely positioned to not only offer practical guidance but also design public reporting structures
that encourage facilities to improve emergency preparedness in facilities.

c. Judicial Remedies

One way for nursing homes to be held more accountable for emergency preparedness is through a general
negligence tort theory for failing to safely evacuate and protect residents during emergencies.'”® However, a
plaintiff’s main barrier to recovery on this theory is that both the federal and state governments play large roles
in emergency preparedness, making it difficult for courts to apply liability solely to the facility.'”® The federal
government authorizes funding and regulates hospitals and long-term care facilities, while state governments
issue evacuation orders and also play a role in the regulation of facilities through state agencies.!*® Indeed, it
would be counterintuitive to hold facilities solely liable if they have been compliant with federal and state
emergency preparedness requirements. 3!

The decision to evacuate residents during a storm is not a common one, so a standard of care cannot be
determined by any common standards or practices.!3? The standard of care for evacuations is especially difficult
to determine because the mode of evacuation for a particular resident involves balancing several factors such as
the resident’s medical condition and the predictions about the severity of the climate emergency.'** The biggest
issue in attributing liability to the government in these circumstances stems from issues in proximate cause, as
the health care professionals and facility staff are usually the ones dealing directly with residents.'** Additionally,
healthcare professionals do not commonly encounter unique issues that arise in evacuations, like the quality and
mode of transportation.!® State legislatures can help solve this issue by defining the responsibility of the state
and local government in times of natural disasters.!*® Addressing legal liability concerns can help encourage long-
term care facilities to have evacuation plans in place to protect residents during a natural disaster.!>” Having the
legislature strictly define liability could also help volunteers who often offer hands-on support to facilities during
natural disasters.!3® By creating these state laws, legislatures can afford some protection to volunteers working to
keep long-term care residents safe during natural disasters. !>

HHS has also been encouraged to accept a standard for the quality and mode of transportation so that
liability can be properly assigned to a facility that breaches that standard of care.'*® The Administration for
Strategic Preparedness and Response (“ASPR”) is an operating agency of the U.S. Public Health Service within
HHS that focuses on preventing, preparing, and responding to the adverse health effects of natural disasters.'#!
Through its initiative, the Technical Resources Assistance Center and Information Exchange (“TRACIE”), ASPR
provides a centralized, peer-reviewed collection of materials tailored to a wide range of healthcare and emergency
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preparedness topics.'*> The ASPR TRACIE Topic Collections contain resources (e.g., fact sheets, technical briefs,
articles, webinars, and toolkits) that are especially valuable for local stakeholders, like long-term care facilities,
seeking guidance to develop emergency preparedness plans.!*? Since 2009, ASPR has shifted its attention to
developing a “crisis standard of care,” noting that the coordination of emergency response system planning is
critical to limiting patient mortality.'** The Topic Collection on a crisis standard of care provides guidance on
decision-making during an emergency, providing that standards of care proposed under such circumstances must
be “reasonable” despite the unique challenges of preparing for natural disasters.!*’

However, recent HHS restructuring efforts and proposed funding cuts aligned with President Trump’s
“Make America Healthy Again” initiative, which aims to reduce “bureaucratic sprawl,” risks undermining critical
resources built by offices like ASPR.'# The restructuring under Trump’s administration moves the ASPR from
reporting directly to the health secretary to being housed under the Center for Disease Control (“CDC”), which,
according to former head of ASPR Dawn O’Connell, could limit the agency’s scope.!*” O’Connell noted that
moving the ASPR to the CDC could hinder their ability to quickly respond to emergencies, as they did during the
COVID-19 pandemic.'*® Policymakers should exercise caution when considering further cuts to public health
preparedness offices like ASPR, whose guidance remains essential to protecting older adults during emergencies.

d. Leveraging Civil Money Penalties (“CMPs”) for Emergency Preparedness Training and Resident
Support

To address the challenges that long-term care facilities face in meeting emergency preparedness standards,
states should consider more strategic use of CMP funds to enhance staff training on emergency preparedness
regulations and provide resident support during the emergency. CMP funds, collected from nursing homes that
fail to comply with federal standards, can be allocated by states to initiatives that protect and assist residents in
emergencies.'*’ This approach not only prepares facilities for natural disasters but also mitigates the financial
burden associated with emergency compliance.'>°

Cost is often a significant factor contributing to nursing home deficiencies in emergency preparedness. !
For example, the expense of installing a generator can range anywhere from $350,000 to $500,000,'>? creating a
substantial financial burden for long-term care facilities. While CMP funds cannot be used directly to purchase
generators,'> facilities can relieve their financial burden by using these funds to cover other critical emergency
preparedness needs such as joint staff training of facility staff and surveyors, technical assistance for facilities,
and training for long-term care ombudsman or other advocacy organizations.'’* By using the CMP funds
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strategically in this way, facilities could redirect resources toward meeting costly infrastructure requirements
aimed at keeping residents safe during emergencies.

V. Conclusion

In the past years the rate of natural disasters has increased, specifically impacting those suffering from
high-risk factors.'*® Disasters, like hurricanes, disproportionately affect the most vulnerable in our communities,
and long-term care facilities stand at the center of this reality.!>® Moreover, older adults living in areas consistently
prone to disaster become further burdened by stress, trauma, and the financial instability associated with natural
disasters.!>” Due to the growing concerns of climate change, preparing for emergencies is now known as a critical
element of nursing home operations, but government audits and repeated failures show that there continues to be
gaps in emergency preparedness.'>® While federal regulations provide a general framework for emergency
preparedness,'> it’s ultimately the leadership within each facility, supported by proactive state agency
involvement, that determines the standard of care that residents receive during a natural disaster.!

As Hurricane Irma revealed, the most effective responses during natural disasters comes from nursing
homes having local collaborations and state-facilitated partnerships.!®! Emergency preparedness regulations that
emphasize leadership training and integrate long-term care facilities into broader emergency management systems
are essential in protecting older adults.!®? Additionally, using public reporting to collaborate with nursing home
stakeholders fortifies emergency preparedness efforts and further incentivizes facilities to prioritize and refine
their natural disaster response.'®® By fostering collaboration between state, federal, and local governments, long-
term care facilities can work together to ensure that older adults are not left behind when emergencies strike.
Preparing for a natural disaster protects older adults’ dignity and demands a system that effectively responds with
compassion and competence.
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THE CAREGIVER BURDEN: THE IMPACT OF THE CURRENT BUREAUCRATIC SYSTEM
ON CAREGIVERS AND OLDER AND DISABLED INDIVIDUALS

Emily Martin®
I. Introduction

On July 1, 2024, Governor Glenn Youngkin of Virginia signed multiple bills into law in an attempt to
alleviate the burdens that many caregivers face on a daily basis.! These laws were enacted with the goal of making
it easier for family members to be paid to provide care for their loved ones who are disabled and unable to care
for themselves. As Americans age, unpaid family caregivers are becoming more and more common, and these
caregivers have to give up opportunities, lose income, and make many other personal sacrifices in order to provide
care for their loved ones. While there are currently many government programs and benefits available to unpaid
caregivers, most of these programs require strict documentation and recordkeeping with government agencies and
the local, state, and federal levels. Other benefits might be helpful to caregivers, but the majority of caregivers
are unaware of the program or how to begin the application and eligibility process.

Although there have been some attempts to simplify the laws and documentation requirements that
caregivers must complete in order to be compensated for the care they provide, the process remains overly
complicated and places a burden on caregivers that makes it very difficult for them to navigate the complicated
public benefits system. Most government agencies are underfunded and therefore understaffed, making the wait
to obtain benefits impossibly long for caregivers and older individuals who are already in crisis. Finally, public
programs and other solutions available to caregivers are often so narrowly construed as to make these benefits
unavailable to all but a very select group of individuals. These circumstances thus discourage unpaid family
caregivers from seeking compensation for the work they do on behalf of their loved ones, adding to the significant
burden the caregiver is already facing.

II. The Price of Caregiving

There is no question that being a caregiver takes a personal toll on those providing the care. Studies have
shown that people serving as caregivers to older individuals suffer psychological, emotional, and economic
consequences.? According to the Alzheimer’s Association, as of 2024, there are approximately 342,000 unpaid
caregivers in Virginia alone, representing 662 million hours of unpaid care per year for a total of $12.572 billion
in unpaid care.® Caregivers for spouses with dementia are more likely to delay healthcare for themselves and are
more likely than other caregivers to “become increasingly frail during the time between becoming a caregiver
and their spouse’s death.” In Virginia, 64.1% of dementia caregivers reported that they have at least one chronic

* © 2026, All rights reserved. This article was written in December 2024. Emily A. Martin is an attorney at Carnegie Law Group in Chesapeake,
Virginia. She focuses her practice in the areas of guardianships and conservatorships, elder law, estate and trust administration, estate planning, long-
term care planning, asset protection planning, and special needs planning. She is licensed to practice in both Virginia (2013) and North Carolina
(2014). Ms. Martin received a bachelor’s degree in History from the University of Mary Washington in 2009 and her J.D. from Regent University in
2012. In addition to being a member of the Virginia State Bar and the North Carolina State Bar, Ms. Martin is a member of the National Academy of
Elder Law Attorneys (NAELA).
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condition, 31.2% reported feeling depressed, and 15.1% reported that they themselves are in poor physical health.’
Adding to the emotional burden is that unpaid caregivers are more likely to divorce, with 80% reporting that their
caregiving responsibilities put a strain on their marriage.°

Caregivers also make significant economic sacrifices. Unpaid caregivers spend an average of 26% of their
own income on caregiving-related expenses each year, whether from personal care items for the person (such as
medications, incontinence supplies, or clothing) or as a result of increased household expenses such as food,
utilities, or home renovations (such as wheelchair ramps or bathroom grab bars).” Not only do caregivers pay out
of their own pockets for their family members’ care, but data has shown that they also cut back on their own
personal spending and do not save as much money in order to provide for their loved one—in fact, 27% of unpaid
caregivers have less than $1,000 in emergency savings, and half live paycheck to paycheck.®

In addition to the actual cost of caregiving, unpaid caregivers pay an opportunity cost as well. According
to a study by Guardian, women who care for their mothers have median lost wages of $24,500 over a two-year
period.” The Alzheimer’s Association has reported that 47% of caregivers missed work time due to their
caregiving responsibilities, with 9% of caregivers giving up working entirely while 6% were forced into an early
retirement.'® Unfortunately, caregivers do not always feel comfortable discussing their situation with their
employer for fear of the stigma that such a role often has. Caregivers may worry about being perceived as not
dedicated to their job or as potentially unreliable employees.!! Therefore, many unpaid caregivers simply end up
retiring or cutting back hours rather than seeking workplace accommodations.

ITI. Understaffed Government Agencies Increase Caregiver Stress

Even with the help of public benefits such as Medicaid programs and veterans’ benefits, caregiving is a
difficult task. Unfortunately, the very benefits that are supposed to make the caregiver’s role easier often add to
the stress by imposing onerous documentation requirements on caregivers who are applying for or seeking to
maintain these benefits. Public benefits applications are hefty, with most applications requiring dozens of pages
of verifications along with a confusing application format. Often, caregivers feel the need to hire an attorney or
other professional to help them with the process, adding further expenses to the already steep cost of care. Most
government benefits, such as Medicaid long-term care supports and services, require an annual renewal process
as well, so the burden of paperwork and dealing with confusing deadlines is never quite over.

The difficulty with obtaining public benefits does not stop once the application is submitted. Government
agencies in charge of approving or reviewing the application are understaffed and overworked, which often leads
to a delay in applications being reviewed and approved. In its 2022-2024 Strategic Plan, the Department of
Medical Assistance Services (“DMAS”), the agency responsible for reviewing and approving Medicaid
applications, revealed that while it continues to work on ways to retain and hire employees, “DMAS still has
concerns regarding DMAS’ retention of essential workforce members. Retirements and resignations could
potentially have a significant impact on the agency's operations.”'> When it comes to Medicaid, Virginia suffers
from particularly difficult budget issues—for 2023 and 2024, DMAS reported a $632 million budget shortfall.'?

The Veterans Benefits Administration (the “VA”) has not been spared from these issues. The VA offers a
pension called the Aid and Attendance Pension for veterans and their spouses who require the aid and attendance
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of someone else to succeed in their daily lives.'* Individuals receiving this pension must require help with their
activities of daily living and, similar to Medicaid, there are strict asset and income requirements that must be met
in order for a veteran or surviving spouse to qualify for this pension. Once the individual qualifies, they will
receive a tax-free pension that can supplement the cost of care in a facility or at home.'> This pension can help
unpaid caregivers find relief by allowing them to hire professional caregivers for respite care and can also ease
the financial burden that paying for care places on veterans and their families.

Unfortunately, this pension is not widely advertised, and many veterans and their families are unaware
that it exists and that they qualify (or could easily become eligible) for the pension.!¢ For those who are aware of
the pension, it can take several months after the application is submitted before their application is processed and
they begin receiving retroactive and ongoing benefits. In July 2024, the Government Accountability Office
(“GAQ”) released a report that revealed the VA has failed to implement most of the recommendations that the
GAO made in 2021 in an attempt to improve efficiency of the claims process.'’

While the federal and state governments are clearly aware of the difficulties caregivers face when it comes
to obtaining financial relief to pay for their loved ones’ care, the government at all levels has taken few steps to
alleviate the burden on caregivers it creates. When coupled with the emotional, psychological, and financial toll
that unpaid caregivers must confront, the constant delays and confusion created by these understafted government
agencies can often completely discourage caregivers from seeking assistance at all. The VA denies about 88% of
caregiver program applications—not because they lack merit, but because the correct verifications and application
requirements have not been met, and the VA does not have the staff to assist applicants with their claims in a
meaningful way.'® Understandably, caregivers who are already overworked and overwhelmed with their duties
often give up on applying for assistance after facing multiple roadblocks.

IV. Current Caregiver Documentation Requirements Under the Commonwealth Coordinated Care Plus
Waiver

Lawmakers in Virginia have made it clear that there is a need for documentation and paperwork for all
care providers, irrespective of the fact that the appropriate care was actually provided. In Department of Medical
Assistance Services v. Ablix Corporation, the court of appeals stated that “the purpose of the Medicaid program
is not only to provide needed medical services and equipment, but also to do so in a fiscally responsible manner.”"”
The federal government requires that state agencies assure financial accountability for the funds it spends for
home and community-based services.?’ In 4blix, DMAS issued a decision requiring that Ablix Corporation, a
home health care provider, reimburse DMAS for personal care services and respite care services to the tune of
over $200,000 as a result of its failure to maintain adequate documentation of the care it provided.?!

The elderly individual in this case was receiving care under the Elderly or Disabled with Consumer
Direction (“EDCD”) Waiver, which has since been merged with other programs and reclassified as the
Commonwealth Coordinated Care (“CCC”) Plus Waiver.?? The current law in Virginia, under the CCC Plus

14U.S. DEP’T OF VETERANS AFFAIRS, ADJUDICATION PROCEDURES MANUAL M21-1.IX.ii.1.A (2024).
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Waiver, allows for “consumer-directed personal care attendants™; that is, personal care providers, who can be
family members or friends, who are not employed with a specific home care agency.?® The idea behind this
program is that it allows individuals to receive care at home rather than in a nursing home or other facility,
encouraging family or other caregivers to provide care to their loved ones.?* In order to maintain these benefits
and receive payment for the care they provide, caregivers and care recipients must submit to periodic “utilization
reviews” to ensure compliance with policy and regulations.?> During these reviews, staff will visit the caregiver
on-site and conduct interviews with the individual, the family, or others.?® Caregivers are required to provide
billing records to the auditor.?” The reviewer will then determine whether the services delivered were appropriate
and whether the services continue to be needed.?®

In Ablix, the care providers did not complete the required forms, and the care providers included multiple
service types on one form instead of using separate forms for each service type.?’ Therefore, they were required
to reimburse DMAS over $200,000—not because the agency had not provided the care or because there was
anything improper about the care, but because Ablix did not provide the proper documentation to obtain
compensation for the care.’ In a similar case in which a care provider was required to reimburse DMAS for
failing to keep adequate records, /st Stop Health Services v. Department of Medical Assistance Services, the
Director of DMAS acknowledged that there was no dispute over whether the care had occurred; instead, the issue
was with the proper forms not being completed.’! DMAS and the federal government have allowed documentation
requirements to become the priority rather than honoring the spirit of the law, which is that caregivers who actually
provide the care they are claiming to have provided receive adequate compensation for doing so.

While the caregivers in Ablix and Ist Stop were agencies, the same documentation is currently required
for individual caregivers under the CCC Plus Waiver. In fact, the CCC Plus Manual includes a 13-page chapter
on billing procedures and documentation instructions for caregivers and a 15-page chapter on periodic reviews
that DMAS carries out to ensure these procedures are met.>?> Consumer-directed caregivers are strongly
encouraged to complete a form on a weekly basis that details whether the attendant assisted with any of the six
activities of daily living (bathing, dressing, feeding, transferring, toileting, and incontinence assistance), along
with helping with tasks such as turning or changing positions, personal grooming, and supervision.>* They also
are encouraged to certify on a daily basis whether they have assisted with wound care, range of motion activities,
vital signs, or medication management.* Given the above statistics on the time constraints and stressors that
caregivers already face, these documentation requirements can place an unbearable burden on people who are
already taking on a high level of responsibility. The CCC Plus Manual requires providers to refund payments
from DMAS if they fail to maintain the proper records or documentation to support their claims, even if the care
actually took place.

Although the CCC Plus Waiver allows for personal care attendants who are not medical professionals to
be paid caregivers, these family members or friends are still required to undergo many of the same procedures are
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registered nurses or licensed practice nurses who provide the same care. Similar to a medical professional
applying for any caregiving position, personal care attendants are required to have a satisfactory work record and
two references from prior job experience—a requirement that may be impossible to meet if a caregiver has put
off having a career or paying job to take care of a loved one.’® Along with receiving regular tuberculosis
screenings, they also must be willing and able to attend caregiver training at any time upon the request of the
individual receiving the care, their family, or the Virginia Department of Social Services (“VDSS”).3” If someone
is the sole caregiver for an elderly adult who cannot be left alone, attending these trainings could be a hardship
both for the caregiver and the person who needs the care. These periodic trainings may also require the caregiver
to take time away from work or other personal obligations, adding to the responsibilities they are already
managing.

Under the CCC Plus Waiver, the personal care attendant cannot be the spouse of the individual receiving
care. Until recently, if caregiving services were rendered by other family members or caregivers living with the
individual receiving care, there had to be “written, objective documentation” as to why there is no one else who
is able to provide services to the individual.*® The process was so complicated that DMAS provided a flow chart
to determine whether the caregiver could be reimbursed depending on their relationship to the member.** Rather
than encouraging the family unit to provide care to elderly or disabled relatives, these rules actually worked to
deter caregivers from pursuing these benefits.

Thankfully, the Virginia General Assembly passed a law that went into effect on July 1, 2024, in an attempt
to remedy some of these problems. This new law, House Bill 909, directs DMAS to seek federal authority to
modify the program rules for home and community-based services waivers to eliminate the requirement that, in
order for a caregiver to receive reimbursement for personal care services, no one else be available to provide
services to the member.*® Because this legislation was passed so recently, it remains to be seen whether this will
have a permanent positive impact on the caregiver burden. Because Medicaid is a federal program administered
by the individual states, Virginia still must seek and obtain federal authority before these rules can be modified
successfully.

Although steps are being taken to assist unpaid caregivers, many of the regulations currently in place only
serve to heighten difficulty for family members living with their loved ones to receive payment for the care they
provide; in fact, many caregivers might be discouraged from seeking Medicaid reimbursement in the first place
because they lack the time, training, knowledge, or initiative to obtain the required documentation and complete
the requirements to become a paid caregiver.

V. Caregiver Child Exception to Medicaid Transfer Penalty Rules

One Virginia law that can greatly benefit children who live with and provide care for their elderly parents
is called the “caregiver-child” exception to Medicaid asset transfer restrictions. Under normal circumstances,
Virginia Medicaid rules penalize applicants who make gifts or uncompensated transfers within five years of
applying for Medicaid benefits, including long-term care supports and services.*! This means that an individual
cannot give away their assets, including their primary residence, within five years of applying for Medicaid if
they want to avoid a penalty period. This rule applies to personal gifts to individuals as well as transfers to trusts.
As 0f 2024, for every $7,023 in gifts or uncompensated transfers made within five years of applying for Medicaid

36 12 VA. ADMIN. CODE 30-122-460(D)(7)(c) (2024).

37 Id. at (D)(8)(f-g).
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benefits, the Medicaid applicant will be ineligible for Medicaid benefits for one month.*> However, Virginia
allows for an exception to this rule: if a child has lived with their parent for a minimum of two years, caring for
their parent in a way that has allowed them to avoid the need for a nursing home or other Medicaid benefits, the
parent can transfer their primary residence to their child using a deed of gift without being penalized for doing
0.4

Unfortunately, many children who provide care to their parents are unaware of this exception, which
requires a good deal of documentation to obtain. Along with the deed of gift, applicants must submit an evaluation
from their medical provider stating that they have needed a certain level of care for at least two years.** Those
hoping to benefit from this exception to the gifting rules must also submit an affidavit from a neighbor or other
associate who can verify that the child has been living with their parent for at least two years prior to the date of
the Medicaid application. In reality, the average caregiver would be unaware of this benefit or how to properly
obtain it without consulting an experienced elder law attorney first.

VI. Care Agreements and Shared Expense Agreements

Caregivers can also be paid for their services without their loved one receiving Medicaid benefits through
traditional care agreements. The individual needing care and the previously unpaid caregiver can execute an
agreement in which the caregiver receives an hourly rate to provide basic caregiving services for their loved one.
As long as the care is documented and spelled out clearly in the agreement, these payments do not constitute a
gift that would cause any difficulty if the individual later applied for Medicaid.*

However, these agreements require strict proof—the caregiver must keep a detailed log of how many
hours per day they provide care and exactly what care is provided. In order to make a case for their hourly rate,
many caregivers may choose to employ a geriatric care manager or other medical professional to evaluate their
loved one and determine what services they need. Of course, hiring a geriatric care manager is an additional time
commitment and expense that many caregivers simply do not have. The reality is that income under these care
agreements must be reported as taxable income to the IRS and local tax authorities. Many caregivers do not want
to have their tax liability increased as a result of the care they provide to their family member.

As previously discussed, family caregivers spend a great deal of their own funds making sure their loved
ones are cared for properly. This is especially true if the elderly or disabled individual is living in the home—
expenses such as groceries, water usage, power usage, cable and internet, and gas will increase exponentially if
unpaid caregivers have their parents living in their home. Thankfully, Virginia law allows caregivers, and those
receiving the care, to sign a shared expense agreement in which the person living in the caregiver’s home pays
their pro rata share of utilities, home maintenance, and other expenses.*® Unlike payment under care agreements,
this additional payment does not have any tax consequences for the caregiver. However, the expenses must be
carefully documented with proof of utility bills and invoices or receipts for all expenses paid under the shared
expense agreement.*’ If these payments are not properly documented, DMAS may see these payments as
uncompensated transfers, or gifts, and impose a penalty accordingly if the individual receiving care ever needs to
apply for Medicaid benefits. Many people may be receiving informal payments from their loved ones to “help
out with the bills” without understanding the need for strict documentation and records for these payments. For
those who document it properly, shared expense agreements can be a boon for caregivers with loved ones living
in their home.

4 Id. at M1450.630.

4 Id. at M1450.400.

“Id.

45 CONSUMER-DIRECTED ATTENDANT DOCUMENTATION FORM, supra note 39.
46 L.R.S. Pub. 502 (2023).
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VII. Proposals for Future Caregiver Benefits

According to a recent study by the AARP (formerly the American Association of Retired Persons), one in
four caregivers have reported that they need help in figuring out forms, paperwork, and eligibility for services.*®
Although the government has made attempts to alleviate the burden that red tape, such as documentation
requirements, lengthy applications, confusing flow charts, and ever-changing rules, placed on caregivers on a
daily basis, the fact remains that for the average unpaid family caregiver, the current situation is both confusing
and overly burdensome. A drastic overhaul of the application and eligibility process for Medicaid, veterans’
benefits, and other potential benefits for caregivers is needed in order alleviate this aspect of caregivers’ stress
permanently.

The federal government has made some attempts to alleviate the burden that these strict documentation
and application requirements impose on care providers. Senator Edward Markey and a bipartisan commission of
21 cosponsors have introduced the Alleviating Burdens to Caregivers Act (or “ABC Act”), which has the goal of
requiring “the Administrator of the Centers for Medicare & Medicaid Services and the Commissioner of Social
Security to review and simplify the processes, procedures, forms, and communication for family caregivers to
assist individuals in establishing eligibility for, enrolling in, and maintaining and utilizing coverage and benefits”
under federal benefits programs.”* This proposed law has been endorsed by dozens of organizations benefitting
seniors including the AARP, Gerontological Society of America, and the Alzheimer’s Association.>
Unfortunately, this proposed bill has been referred to subcommittees and has not had any action taken on it in
either house of Congress since April 2024.%!

A. Tax Credits and Incentives for Caregivers

Almost two in three unpaid caregivers feel that financial support in the form of an income tax credit would
allow them to continue to care for their loved one in the home.*? The federal government does offer limited tax
benefits for children who provide care for their parents. In limited circumstances, children might be able to claim
their parent as a dependent on their income tax return. However, the rules for children wishing to do so are very
strict and only apply in limited circumstances. For example, child caregivers cannot claim their parent as a
dependent if their parent files a joint return with their spouse. They must have paid more than half of their parent’s
support in the last calendar year, and the parent’s gross income for the calendar year must be less than $5,050.%
While some caregivers may benefit from these rules, the circumstances under which a child can claim a parent as
a dependent are so narrow as to exclude the vast majority of child caregivers from being able to do so. Even when
the limited circumstances do apply, the tax credit is only a maximum of $1,100 per year.>*

Additionally, caregivers who are able to claim their parent as a dependent may be able to claim their
parent’s unreimbursed medical costs as an itemized deduction on their income tax return if the medical expenses
of everyone claimed on the tax return is more than 7.5% of the filer’s adjusted gross income.’® The types of
expenses that can be claimed as deductions include adult day care, bandages, eyeglasses, hearing aids, copayments
and deductibles, medications, transportation for medical appointments, and medical equipment such as a cane or

48 AARP, CAREGIVING IN THE U.S.: 2020 REPORT (2020).

4 Alleviating Barriers for Caregivers Act, H.R. 8018, 118th Cong. § 2(b) (2024).

30 Press Release, Office of Senator Ed Markey, Ahead of National Family Caregivers Month, Sens. Markey, Capito Introduce Legislation to Alleviate
Administrative Burdens for Family Caregivers (Oct 24, 2023).

SIH.R. 8018.

52 AARP, supra note 48, at 81.

33 Frequently Asked Questions for Caregivers, IRS, https://www.irs.gov/faqs/irs-procedures/for-caregivers (last visited Dec. 10, 2024).

M Id.

33 1.R.S. Pub., supra note 46.
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walker.’® However, these items and services must specifically benefit the person receiving the care and not the
entire household.

While these provisions are a good start to alleviating the difficulties that caregivers face, when one
considers the fact that the average unpaid caregiver spends 26% of their income on paying for their loved one’s
care each year,”’ the rules that are currently in place fall dismally short of what most caregivers need to be made
financially whole for caring for their parents. The federal government has also made some attempts to remedy
this problem. In early 2024, members of Congress led by Senator Michael Bennett reintroduced the Credit for
Caring Act of 2024. This proposed law would provide a nonrefundable tax credit for working family caregivers.
This tax credit would be a maximum of $5,000 for 30% of the cost of long-term care expenses that exceed $2,000
during the previous taxable year.’® A caregiver would be eligible for this benefit if they have earned income over
$7,500 in the previous year and pay for or incur expenses for providing care to a spouse or other dependent
relative with long-term care needs.* The goal of this legislation is to offset a percentage of caregiving costs such
as respite care, modifications to the home, and transportation. Unfortunately, as with the proposed ABC Act, this
bill has not made any progress since it was introduced to the Senate in January 2024 and referred to the Committee
on Finance.®

In order to provide meaningful financial relief for caregivers, federal, state, and local governments need
to make serious progress on passing legislation that will provide financial incentives for family caregivers to
continue to care for their loved ones. Both the ABC Act and the Credit for Caring Act should be passed
immediately in order to continue the important work that has been done to make sure caregivers have the
assistance they need. Caregivers who have financial support will be more able to take time off from work, spend
time with their loved one, and feel relief from the stress of the financial burden that caregiving places on them.

Furthermore, expanding the eligibility rules for family members to claim those to whom they provide care
and offering significant tax credits for unpaid caregivers would provide caregivers with an incentive to continue
to provide this care. Although it would come at an initial financial cost for the federal government, expanding
these tax incentives could mean that fewer individuals need to apply for Medicaid long-term care supports and
services and veterans’ benefits such as the Aid and Attendance Pension and VA nursing homes. Enabling children
and other unpaid caregivers to care for their loved one in the home, rather than placing them in a facility or hiring
private caregivers, will offset a large percentage of the $592 billion that the federal government spends on
Medicaid on an annual basis.!

B. Paid Caregiver Programs

As previously discussed, there are very few circumstances under which an unpaid caregiver can begin to
receive payment for the care they provide. Government programs such as the CCC Plus Waiver have so many
documentation requirements that it is both confusing and discouraging for already overburdened caregivers to
pursue this avenue. More informal caregiver agreements place a tax burden on caregivers because the funds they
receive for providing care are added to their taxable income for that year. Many caregivers do not want to contend
with either the paperwork and added documentation, or the increased tax liability that comes with receiving
compensation in this way, when they were already providing the care without these added complications. In order
to encourage caregivers to take advantage of the ability to get paid for their services, the government at all levels
should consider minimizing or even eliminating the degree to which income derived from caring for a family
member impacts the caregiver’s reportable income.

36 Id.

ST 1d.

38 Credit for Caring Act, S. 3702, 118th Cong. § 25F (2024).

P d.

% 1.R.S. Pub., supra note 46.

! Budget Basics: Medicaid, PETER G. PETERSON FOUND., https://www.pgpf.org/article/budget-explainer-medicaid/ (last visited Dec. 10, 2024).
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C. Workplace Benefits

Unpaid caregivers who are employed elsewhere often suffer negative consequences in their careers,
including discipline from employers, lost income, and lost opportunities at their place of employment, as a result
of their duties at home. The federal government has taken steps to allow employees to take job-protected leave
from work for many reasons, including the illness of a parent under the Family and Medical Leave Act
(“FMLA”).%? However, the FMLA only applies to employees who have worked for a covered employer for at
least 12 months.%® “Covered employers” must have 50 or more employees if they are private companies (public
agencies do not have an employee minimum).%* Those who take time off under the FMLA can take up to 12 weeks
of time off without fear of being terminated or demoted as a result of taking the leave.%

While this benefit can help ease caregivers’ fears of suffering from retaliation as a result of taking off time
to care for their parent, it does nothing to solve the problem of the lack of funding available for unpaid caregivers.
The FMLA only offers unpaid leave. In order to be paid during FMLA leave, employees must use up sick leave,
vacation time, personal time, or other employer-provided benefits first.” Under Virginia’s version of the FMLA,
employees are only eligible to take leave if their parent suffers from a “serious medical condition.”%® A “serious
medical condition” has a very specific definition, which includes overnight stays in a hospital or medical care
facility; a period of incapacity for more than three consecutive calendar days; a period of incapacity due to a
chronic serious health condition; or a period of incapacity that is permanent or long-term due to an incurable
condition such as Alzheimer’s disease or terminal cancer.®® Of course, requesting leave under the FMLA requires
the completion of multiple forms and certifications in order for an employee to obtain it—an often difficult process
during an even more difficult time for unpaid caregivers who may be experiencing a family crisis.”®

VIII. Conclusion

The current systems and processes in place to help unpaid caregivers manage the stressful task of caring
for a loved one are inadequate and overly complex. Unpaid caregivers in Virginia already suffer major
consequences as a result of their caregiving duties including lost income, lost employment opportunities, and
sacrifices to their financial and physical well-being.”! There are many benefits available to both caregivers and
older or disabled individuals, but these benefits often have onerous application requirements. For example, the
CCC Plus Waiver is so complex that DMAS has provided flow charts and has a large manual available to the
public regarding eligibility.””> The VA offers a pension that could be used to supplement the cost of care for
individuals living at home; however, most eligible veterans are unaware that the pension exists. There are potential
tax benefits available to unpaid caregivers, but these benefits are limited in scope and are not sufficient to cover
the personal expense that most caregivers incur on behalf of their loved ones.

While the current laws and benefits available are inadequate, there have been some attempts to reduce the
strain on caregivers. Governor Youngkin passed several bills effective July 1, 2024 with the goal of simplifying

92 WAGE & HOUR D1v., U.S. DEP’T OF LABOR, FACT SHEET #28C: USING FMLA LEAVE TO CARE FOR SOMEONE WHO WAS IN THE ROLE OF A PARENT TO
You WHEN YOU WERE A CHILD (2025).
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% The Family and Medical Leave Act, 29 C.F.R. § 825.102 (2025) (defining “Employer”).
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6729 C.F.R.§ 825.207(a) (2025).

68 Id. § 825.201(a).

% Id. § 825.102 (defining “Continuing treatment by a health care provider”).
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the process of applying for public benefits and making it easier for unpaid caregivers to receive compensation.’
Perhaps the most impactful of these new laws directs DMAS to seek federal authority to modify the program
rules for home and community-based services waivers, eliminating the requirement that, for a caregiver to receive
reimbursement for personal care services, no one else be available to provide services to the member. The federal
government has introduced multiple proposed bills with the goal of simplifying and expanding the benefits
available to caregivers, including the Alleviating Burdens to Caregivers Act and the Credit for Caring Act.
Unfortunately, both pieces of legislation are currently stalled in Congress with no proposed timeline for passing
these bills.

To encourage unpaid caregivers to continue the vital role they play in caring for their loved ones, the
government at all levels must work to pass legislation that will simplify the process for applying for and obtaining
benefits for both caregivers and disabled individuals. Benefits such as increased tax credits for caregivers, tax
exemptions for funds received as a result of caring for family members, and eligibility for programs such as the
CCC Plus Waiver should be expanded and simplified. The government and federal agencies should make an effort
to advertise these new benefits once they are in place, along with other benefits that can help caregivers and their
families such as the VA Aid and Attendance Pension and the caregiver child exception to Medicaid asset transfer
rules.

Although expanding these benefits would result in higher expenses for the federal, state, and local
governments that implement them, these changes would be self-sustaining in the long run. Allowing caregivers
the resources and ability to stay at home with their loved ones will reduce, and in some cases completely eliminate,
the need for older individuals to go to a nursing home, thus reducing the amount that is spent on Medicaid long-
term care supports and services. Increasing these benefits will allow caregivers to be happier and more productive,
decreasing the stress and negative consequences most caregivers face. As Americans continue to age, the
government must make a sincere, urgent effort to do everything it can to alleviate the caregiver burden and ensure
that family members are incentivized and empowered to provide for their loved ones in the home.

73 Khalil, supra note 1.



HOME IS WHERE THE HEART IS: PROTECTING OLDER ADULTS FROM FINANCIAL ABUSE IN
THE PLACE THEY LOVE

Lacey N. Mickleburgh®
Abstract

The United States is getting older. As the ageing population grows, so does the prevalence of elder
financial abuse. One of the most devasting forms of financial abuse occurs when an older adult unknowingly
signs over a deed to their home, a cornerstone of their financial stability and key asset necessary for aging in
place. While legal remedies exist in both civil and criminal courts, these protections are largely inaccessible to a
self-litigant for a variety of reasons. Under California law, elder abuse restraining orders (“EAROs”) offer some
protections, but recent case law in Newman v. Casey prevents the return of real property, even if that property has
been procured through fraud or undue influence. This Article advocates for reform, including expansion of the
current EARO statute to include the return of real property. There should be trials or “prove-up” hearings and a
court investigator process, like those used in many probate proceedings. This Article also suggests several other
potential reforms, such as strengthening the regulation of notaries and implementing short-term deed rescission
rights for adults over 65. These measures could help fill critical gaps in protection and ensure older adults can
prevent the loss of home ownership due to financial abuse.

1. Introduction

In the United States, the ageing population is growing at an unprecedented rate. Experts estimate that the
number of individuals over 65 will increase dramatically in the next 40 years,' causing a significant shift in our
age demographics and amplifying the need to safeguard the financial security and well-being of older adults. One
of the most pernicious threats facing older adults is the likelihood of elder financial abuse. Broadly, elder financial
abuse occurs when someone illegally or improperly takes the money or property of an older adult for their own
personal use.? While elder financial abuse can take many forms, the loss of home ownership can have particularly
devastating effects. As older adults desire to age safely in place in their homes,? protecting this asset from financial
abuse is critical to ensure their ongoing economic security, their safety, and their autonomy.

Elder financial abuse is a phenomenon that affects millions of older adults every year, causing billions in
lost income, property, and assets.* The majority of abuse is at the hands of family members.> While the financial

* © 2026, All rights reserved. Lacey Mickleburgh is an Assistant Clinical Professor at University of Pacific McGeorge School of Law. She also
supervises the Elder and Health Law Clinic. The author is grateful to Professor Emeriti Melissa C. Brown and John Sims for their comments on an
earlier draft of this article. The author is also grateful to her husband, Jordan Dixon, for his encouragement in writing this article.
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toll of these losses is staggering, the emotional shame and embarrassment of being victimized by someone you
love and trust can never be fully remedied.® For many Americans, their dream of home ownership has provided
a deep sense of security, economic stability, and upward mobility. The family home is often the only asset that
can be passed on to build generational wealth. As adults continue to live longer than ever before, the home is also
one of the most important assets to assist them in their aging goals. The home is not just a place of comfort and
familiarity. It is a nest egg that can provide options for financing to pay for in-home care,’” may be large enough
to accommodate a caregiver or family member moving in, or may be used to rent out or sell to help pay for
residential living if the need arises. However, this also means that the home itself is a valuable asset, ripe for the
taking.

Every state provides older adults with at least some criminal or civil legal remedies to pursue when
financial losses occur. Although these laws exist, practically speaking, our legal system continues to lag in its
ability to resolve this type of dispute in an expeditious and financially realistic manner. Engaging in protracted
litigation takes significant time, skill, and financial resources, when time and money are not often on the older
adult’s side. A home that an older adult has lived in their entire life, and the jewel of their many years of hard
work, could be gone in the time it takes to complete a signature.

California is one state that has implemented several laws designed to protect older adults from abuse.
Along with criminal statutes and civil remedies, older Californians under Section 15657.03 of the Welfare and
Institutions Code can file for elder abuse restraining orders (“EAROs”).® While these petitions address emotional,
verbal, physical, and financial harms,’ the recent decision in Newman v. Casey'® raises concerns that the remedies
stop short of returning real property that was procured through fraud or undue influence. Before Newman, there
was no definitive precedent that prevented the return of real property in an EARO matter. The Newman case
highlighted that, for Californians who are victims of elder financial abuse, some of the most appropriate remedies
can only be achieved by filing a civil lawsuit.'!

What is most troubling about the Newman ruling is that the processes and procedures for signing over a
deed are relatively simple: draft the deed, sign the deed in front of a notary, and record the deed. A defendant can
obtain ownership relatively quickly and inexpensively, but to undo the abusive and fraudulent transaction the
older adult faces an expensive and lengthy process. Why should it be so much harder for victims to right the
wrongs committed against them?

As this Article will discuss, the barriers older adults face in seeking private counsel to assist in the return
of real property are significant. For many, the civil litigation process is simply not an option. On the other hand,
many individuals represent themselves in EARO matters. This Article contends that the EARO process should be
expanded to provide for the return of real property. Moreover, outside of the EARO process, we need to explore
other ways the law can quickly support a return of real property and protect the precious jewel of home ownership.

This Article will also explore other potential avenues for reform, including an overhaul of California’s
notary laws, which currently do not require a notary to check for the signer’s capacity or willingness to effectuate
documents, or require a notary to confirm that the signer understands the documents being signed. As will be
discussed, these and other potential safeguards could be implemented to require people over 65 confirm they
understand they are signing a deed that transfers their ownership to someone else.

Aside from changes to notary laws, other laws could be strengthened to protect an older adult from
unwittingly signing over their property. Laws regarding rescission of deeds could be implemented to allow a short
time for older adults to rescind a deed. These laws would mirror those in effect for home solicitation contracts
where older adults have additional time to cancel certain contracts.

1d.

7 Kathie Brown Roberts & Bailey Liipfert, Housing Options for Seniors: Legal and Financial Considerations, 46 BIFOCAL 61, 63 (2025); see also
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This Article has seven Parts. Part II will discuss a case example from the Elder and Health Law Clinic at
the University of the Pacific, McGeorge School of Law in Sacramento, California, where the return of real
property was granted in an EARO filing in 2020. This client story narrates a common theme of cases litigated in
the Clinic, where an older adult has unknowingly signed over real property to a family member. Part II will further
discuss the scale of elder financial abuse. Part III will address the available remedies in California civil and
criminal law and will review the Newman decision. Part IV will address why the EARO process, in California
and beyond, should be expanded to permit the return of real property belonging to an older adult. Part V will
argue that EARO laws should be expanded to provide more complete relief. Lastly, Part VI will examine other
proactive alternatives to help prevent elder financial abuse, including reform to notary laws and rescission time
periods for deeds signed by individuals over 65.

II. Return of Real Property—An EARO Example

Part II covers the return of real property, beginning with real experience approaching the process discussed
in Section A.

A. Case Example

The Elder and Health Law (“EHL”) Clinic at the University of Pacific’s McGeorge School of Law has
been in existence since 2010.'? The EHL Clinic provides legal services to residents of Sacramento County age 60
and older who demonstrate the highest need and vulnerabilities. To meet emerging demands in the Sacramento
community, the Clinic has developed expertise in elder financial abuse. It regularly represents clients in elder
abuse restraining orders, civil litigation matters, and probate litigation matters. It is the only legal service provider
in Sacramento County that provides this legal type of representation, making its varied subject matters a rich,
fulfilling experience for its students. In addition to elder abuse, the Clinic handles consumer issues, access to and
maintaining eligibility for public benefits (Social Security, Medicare, Supplemental Security Income, MediCal,
and In-Home Supportive Services), powers of attorney, advance health care directives, estate planning, and
probate litigation. The Clinic receives referrals from many community partners and works frequently with Adult
Protective Services.

As a staff attorney in the Clinic since 2018, this Author has seen many cases with a standard fact pattern:
an older adult loses title to their home at the hands of a family member. One case highlighted the need for a quick
return of real property to the client so that she could avoid homelessness and maintain her only source of income.

In early 2020, the EHL Clinic, on behalf of Isabelle Orona,'® aged 73, filed an EARO matter against her
daughter, Claudia, alleging financial abuse, elder abuse, and neglect. Mrs. Orona alleged that her daughter had
secretly acquired title to her two residential properties. Mrs. Orona resided in one property with her husband,
Armando, aged 84, and Claudia, her adult daughter, aged 41. The other property was used as a rental and the
couple relied on the rental income to support themselves.

Claudia was a caregiver for her parents. She drove them to appointments, went to the grocery store, cooked
meals, and provided them with their medications, among other tasks. In 2018, Mrs. Orona alleged that her
husband’s health began declining rapidly. The couple, fearing that he did not have long to live, became concerned
about passing their properties to Claudia when they died. Claudia suggested they transfer the properties to her
immediately, offering that she would continue to provide care to them in their home and ensure the rental was
well looked after. The couple trusted their daughter and, relying on her promises to care for them, agreed to sign

12 Elder & Health Law Clinic, UNIV. OF THE PACIFIC, https://www.pacific.edu/law/legal-clinics/elder-and-health-law-clinic (last visited Apr. 18,
2026).

13 The identity of the individuals in the case summarized in this Article have been changed to protect their privacy and the confidentiality of the
attorney-client relationship.
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the homes over to her. Claudia promised that if they needed the homes back in their names for any reason, she
would execute a transfer back whenever they asked.

In March 2020, only a few days into a statewide shutdown due to the Covid-19 pandemic, Claudia abruptly
abandoned her parents in their home, alerting them that they were on their own. Without Claudia to care for them,
the couple had no ability to leave the home for food. They subsisted on random pantry food for several weeks.
Unbeknownst to her parents, Claudia was trying to quickly sell her parents’ homes. She had arranged for cash
buyers for both properties, but a report to Adult Protective Services was made anonymously. Once Mrs. Orona
was referred to the Clinic, a request for an EARO was filed against Claudia. Mrs. Orona sought a restraining order
against her daughter seeking protection from further abuse and the return of her properties. Unable to file a
contemporaneous civil action due to covid court closures, Mrs. Orona argued that the taking of her homes
constituted ongoing financial abuse. Without the return of the properties, Mr. and Mrs. Orona faced homelessness
and a lack of income.

At the time, there were no other cases that addressed whether the return of real property was permitted in
an EARO matter. The EHL Clinic argued that the superior court had wide latitude in granting equitable relief.'*
The EARO judge agreed that the taking of the properties constituted ongoing elder abuse and, to prevent future
harm, ordered the return of the properties to Mr. and Mrs. Orona. Mrs. Orona was able to prevent the sale of her
properties and obtain the return of the titles to her name. She was then able to engage in proper estate planning to
pass her properties to her designated beneficiaries. Had the abuse occurred today, however, the only remedy for
Mr. and Mrs. Orona would be to file a civil lawsuit.

Through the EARO process, Mr. and Mrs. Orona were able to avoid lengthy and costly litigation. They
were able to quickly have their properties returned to them, ensuring they had a monthly income to live off, and
a home in which to continue to age in place. If not for the EARO process, Mr. and Mrs. Orona would have been
forced into a lengthy and costly civil litigation matter to have their properties returned to their names. With no
savings and no access to take out money from their homes, the couple would not have been able to afford a private
attorney to file a civil lawsuit against Claudia.

This case highlights the problem with Newman, and many of the current laws discussed below, which all
embody a flawed assumption: older adults will have the means to hire attorneys to assist them in navigating these
complex matters.

B. The Demonstrated Need

What happened to Mr. and Mrs. Orona is not unusual. Over the years there have been many cases regarding
elder financial abuse in the headlines.!®> But elder financial abuse does not just occur to the rich and famous who
have millions of dollars to lose. In the United States it is estimated that over 10% of people over 65 and older
experience some form of elder abuse.'® During the Covid-19 pandemic, those numbers rose drastically and it is
estimated that one in five older adults experienced some form of abuse.!” Other studies worldwide indicate that
6.8% of the population of older adults has experienced financial abuse.'® Even more staggering is the fact that

14 Supporting this argument is the discussion in Swann v. Charlotte-Mecklenburg Bd. of Educ., where the Supreme Court stated that “[o]nce a right
and a violation have been shown, the scope of a district court’s equitable powers to remedy past wrongs is broad, for breadth and flexibility are
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financial exploitation of individuals over 60 years of age causes over $28 billion in loss annually.!® While many
assume that scammers, unknown individuals, or unrelated caregivers perpetrate elder abuse, the ugly truth is that
most abuse occurs at the hands of someone the older adult knows.?’ Available data suggests that almost 50% of
perpetrators of abuse are family members.?! In examining the toll of this familial financial abuse, it is estimated
that $20 billion of the annual loss reported above is attributed to people the older adult knows.??

Elder abuse is also more than just the loss of billions of dollars. Older adults have higher rates of
depression, shame, hospitalizations, and institutionalization due to abuse.?* The financial strain is also not just the
older adults’ problem to bear—abuse has caused severe financial strain on our healthcare system in the amount
of $5.3 billion.>* Even one event of elder financial abuse can trigger an upheaval in the older adult’s life, causing
“loss of independence, serious complicating illness, and even death.”? These health outcomes will worsen as
more people than ever are getting older.

In California, the fastest growing population category is 80 and older.?® The population of the 60-plus age
group will continue their 142% increase over the next 15 years.?” Additionally, the next 15 years will also see the
remainder of the 238% increase in people age 80-plus.?® Even before this shift in the aging population, elder
financial abuse was the number one crime against older adults.?

Although the numbers support that abuse occurs regularly, we also know that financial crimes against
older adults often go unreported.*® Victims of elder financial abuse may not want to report abuse for fear of what
may happen to that family member or their relationship with that family member.>! Crimes against elders in a
family setting are often ignored by law enforcement, who may classify the issue as a family dispute rather than
the crime it is.*? This also means that there is a lack of data on the nature and scope of elder financial abuse.*?

C. The Intersection of Housing and Financial Abuse

Financial abuse can also lead to economic instability and homelessness. Homelessness has significant
effects on health outcomes for people in any age category, but especially for older adults.>* With limited resources
for affordable senior housing,* losing any housing could have damaging effects for people in these age categories
who are already on fixed incomes. In California especially, where housing costs are exceptionally high, older
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adults have maintained ownership of real property because most have owned their homes for decades.*® Losing
their home would make it exceptionally difficult to ever own another home again on their fixed incomes.>’

While older adults tend to own their homes more so than other age populations, the fastest growing
population of people experiencing homelessness in the United States are individuals over 55.3 In 2021, it was
reported that almost two-thirds of people over 65 who were entering homeless shelters were doing so for the first
time.>® Additional data in 2024 suggested that the trend in older adults experiencing homelessness was occurring
in part due to the problems related to affordability, accessibility, and availability of appropriate housing for older
adults.*’ Further, lack of infrastructure is preventing older adults from aging in place. This infrastructure includes
economic stability, neighborhood environments, and reduced isolation.*! Lastly, the challenges older adults face
on a fixed income means that older adults must make difficult decisions about how and where they spend their
money on even basic necessities.*” With homelessness on the rise, the need to protect housing at any cost is
significant, as those who have worked hard to purchase their homes want to stay there. Eighty-eight percent of
older adults have reported that it was important to them to continue living safely in their homes for as long as
possible.*?

The reasons for increased homelessness among older adults show a trend regarding the affordability of
housing in California. Research indicates that public benefits do not provide enough money to support housing
and that older adults are languishing for years on affordable housing lists.** Recent research also indicates that
elder abuse may be a risk factor in driving increased homelessness in older adults.* Since there is already a
shortage of affordable housing, older adults cannot afford to continue to lose housing options to financial
exploitation.

Housing has long been considered a social determinant of health.*® Moving forward, new policy changes
considering the “One Big, Beautiful Bill”*’ are going to have significant effects on health and housing options for
older adults. California is already dealing with significant funding deficits that will negatively affect older
adults.*® The federal budget cuts that are projected under the One Big, Beautiful Bill will have a devastating effect
on long-term care planning for older adults.*’ Drastic funding cuts to Home and Community Based Services are
expected, forcing more older adults into institutionalized settings as they will no longer have access to the support
systems that would allow them to age in place.’® The potential Medicaid cuts will also cause nursing homes to
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close in California.’! This means that although demand for nursing homes may increase, there will be fewer beds
overall.>? Without community-based services to help people age in place, and without open nursing home beds to
move to if they cannot, there will be nowhere else for older adults to go.

When looking at these numbers, it is crucial to see elder abuse as the public health crisis that it is.>} In
summary, when elder financial abuse is so prevalent, losses are in the billions, and housing is already in short
supply, more must be done now to protect these resources.

III. Elder Financial Abuse — An Overview

Part III provides an overview of elder financial abuse and its significance when discussing an older adult’s
loss of real property.

A. Capacity

One of the perceived barriers to prosecuting or litigating elder financial abuse is that the client or victim
may not be a reliable witness due to a lack of capacity to testify or recall the underlying events or facts. While
these are valid concerns, there is an element of bias. The bias about capacity in older adults likely stems from a
belief that all older adults have diminished capacity.>* This bias may be rooted in the prevalence of Alzheimer’s
disease or other dementia-related illnesses that affect older adults. In the United States, about one in nine
individuals age 65 and older has Alzheimer’s dementia, and the percentage of people living with Alzheimer’s
dementia increases with age.> Older adults may have memory issues, cognitive decline, or experience other health
issues that contribute to their capacity.>® This should not, however, be viewed as a barrier to legal remedies.

i.  Presumption of Capacity

Whether someone demonstrates capacity can be complex because capacity can be variable by task and
context.’’ California law creates a rebuttable presumption that every person has the capacity to “make decisions
and to be responsible for their acts or decisions.”*® This presumption can be rebutted with evidence of a deficit in
alertness and attention, information processing, thought processes, and ability to modulate mood and affect, but
a diagnosis of a mental or physical disorder alone is not enough to prove incapacity.®® The deficit must
significantly impair the person’s ability to understand and appreciate the consequences of the act or decision in
question.®! When determining a party’s capacity, the court will consider the frequency, severity, and duration of
periods of impairment.®?
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ii. Representing Older Adults

The starting point in representing older adults is determining if a client has decisional capacity to work
with an attorney to prosecute their claim. An attorney is not required to conduct standardized psychological and
neurological testing to determine capacity.®> When working with older adults, a determination should be made as
to the best time of day to speak with them to ensure or enhance capacity. This assessment may depend on their
medication, sleep schedule, or periods of alertness.

The American Bar Association has established that if an attorney is representing a client with diminished
capacity, the attorney should make every effort to maintain a normal attorney-client relationship.®* The Rules of
Professional Conduct in California have not adopted the model rule.

iii. Capacity to Execute a Deed

Relevant to this Article is the capacity needed to effectuate a change in title to real property. In California,
the capacity to execute a deed is similar to testamentary capacity.®> Essentially, the grantor would need to
demonstrate that they understood the nature of the act, be aware of their situation and property, and appreciate
the relationships affected by the transaction.®

There may be many instances where an older adult lacked capacity at the time of signing a significant
document, like a deed. To unwind the transaction, the plaintiff would need to establish evidence of their incapacity
at the time of signing.%” But the reality is that the loss of significant money or real property does not happen
merely to those older adults who present with diminished or no capacity. Many older adults come to rely on the
statements and promises of those they trust in agreeing to sign over property. This theory of abuse is defined as
undue influence, which will be discussed in more detail below.

B. Civil Statutes for Elder Abuse and Theories of Recovery

Section 15600 of the California Welfare & Institutions Code, or the Elder Abuse and Dependent Adult
Civil Protection Act (‘EADACPA”), was enacted in 1982.°® The legislature’s intent in creating the statute was
clear; it recognized the need for a new statutory cause of action for elder abuse.® In its creation, the California
legislature recognized the needs of elder and dependent adults who are susceptible to abuse at the hands of
caregivers and family members.”” The EADACPA also recognized that few elder abuse cases were being
adjudicated due to court delays, problems with proof, and little incentive to prosecute.’' As a result of this finding,
the legislature created incentives for the private bar to litigate elder abuse cases by enacting an attorney fee statute
and options for treble damages.”

The EADACPA also established requirements and procedures for mandatory and nonmandatory reporting
of elder abuse crimes.”> While the EADACPA provides a remedial framework for physical and psychological
abuse, neglect, and self-neglect, this Article focuses on the financial elder abuse definitions.
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C. Financial Elder Abuse

Under EADACPA, financial abuse occurs when someone takes or misuses another person’s money or
property for the benefit of someone other than that person.”® Neighbors, caregivers, professionals, and even family
or friends may take money without permission, fail to repay money they owe, charge too much for services, or
not do something they were paid to do.”” Financial abuse is broadly defined and occurs when a person or an entity
takes, secretes, appropriates, obtains, or retains real or personal property of an elder or a dependent adult, for a
wrongful use, with intent to defraud, or both.”® A taking occurs when an elder or dependent adult is deprived of a
property right, even if the property is held by the elder or dependent adult’s representative.’’

Older adults are more susceptible to financial abuse for a variety of reasons. Many older adults experience
isolation and loneliness,”® which causes them to be vulnerable to abuse. Other older adults have concerns about
physical mobility and may rely on others to assist them, even if those relationships are potentially harmful.
Deficits in cognitive ability and mental acuity may play a role in an older adult agreeing to something they may
not truly understand.” Some older adults agree to things that might not be in their best interest because they are
worried about paying bills, and the fear of becoming a financial burden to their family members leads them to
make financial decisions they otherwise might not make.*°

Elder financial abuse can take many forms. There might be inappropriate bank activity where an abuser
uses the client’s funds to pay for their own groceries or restaurant dinners.®! Financial abuse can also take the
form of a family member paying off their own debts using the client’s money.** Elder financial abuse also occurs
where documents are signed without the requisite capacity, including wills, trusts, or powers of attorney.®*> Of
importance to this Article is the elder financial abuse that occurs when an older adult is convinced to give away
their interest in real property. For example, an older adult might take their name off property and give it to a
family member without payment or other consideration.®*

In alleging elder financial abuse as a cause of action, complaints can be filed in civil or probate court
depending on the facts of a case.® If it is proven by a preponderance of the evidence that a defendant is liable for
financial elder abuse, the court is directed to award reasonable attorney’s fees and costs, including the reasonable
cost of a conservator.® Increased punitive damages are also available if it has been demonstrated by clear and
convincing evidence that a defendant has committed elder abuse with recklessness, oppression, fraud, or malice
in the commission of the abuse.®’ In the event of the elder’s death, a claim can survive for the decedent’s personal

74 1d. § 15610.30(a).

75 See id. § 15610.30(a)—(c).

76 1d. § 15610.30(a)(1).

77 See id. § 15610.30(c).

78 See Golbert, supra note 20, at 59-60 (discussing exploiters’ attempts to prey on the “most vulnerable and isolated”).

7 See id.

80 See, e.g., CONSUMER FIN. PROT. BUREAU, supra note 31, at 23.

81 The EHL Clinic litigated a case where the client’s family member had used her card to support their own lifestyle, often covering shopping at
expensive stores and dinners out using the client’s card.

82 The EHL Clinic also litigated a case where the client’s family member claimed that client gave them permission to pay over $50,000 in personal
credit card debt using client’s funds. Client had no idea that the funds were being directed from their account to pay off debt.

8 See Elder Financial Abuse, CANHR, https://canhr.org/elder-financial-abuse/ (last updated Dec. 18, 2024); see also supra Part III(A) (discussing
capacity).

8 Elder Financial Abuse, supra note 83. Additionally, several other EHL Clinic clients in recent years also experienced loss of housing due to their
trust of a family member’s promises. One client signed over their one-third interest in the property to the other property holders when convinced their
name had to be removed to qualify for a refinance; another client believed the family home was being rented out, only to realize it was sold and the
proceeds were directed to the purchase of a family member’s home. Another client was convinced by a family member that if she did not sign over
the residence, it would be lost to medical bill collectors.

85 CAL. WELF. & INST. CODE § 15610.30 (West 2026); CAL. PROB. CODE § 859 (West 2026).

86 CAL. WELF. & INST. CODE § 15657.5(a) (West 2026).

87 1d. § 15657.5(b).



100 Journal of Aging Law & Policy [Vol. 17

representative or successor in interest, who may recover exemplary damages the decedent would have been
entitled to recover had he or she lived.®®

D. Other Related Causes of Action

Financial elder abuse is one cause of action that can be brought in a civil complaint, but several other
causes of action may also be pled depending on the facts. Since elder financial abuse can touch many different
areas of law, breach of contract, tort, or other property claims may also be applicable.

The Article focuses on the other property-related claims that would likely need to be addressed in a
complaint alleging elder financial abuse where the older adult has lost their home. Fraud and misrepresentation
are often present in these financial abuse claims as well.* Fraud in the execution or material alteration of a deed,
such as misrepresenting the terms or purpose of the deed, can give rise to a cause of action.”

1. Rescission of a Deed

Deed rescission restores the parties to a deed as if the deed had never been signed and recorded. In order
to rescind a deed, a party must provide: 1) notice to the opposing party of the intent to rescind, and 2) restoration
of anything value received.’! If the other party fails to accept the rescission, then a complaint must be filed, and
the court will determine if the rescission is justified.”” A party may seek to rescind a deed executed under
fraudulent circumstances or because of undue influence.”® Rescission of a deed is retroactive and acts as if the
event did not occur. Cancellation of a deed, however, cancels future performance.

1i. Cancellation of Deed

Actions to cancel a deed may arise out of fraud, undue influence, or lack of capacity.”* A deed procured
through undue influence or fraud may be voided so that it never existed, effectively undoing the transfer.”’
Plaintiffs often argue that a deed procured through fraud or undue influence should be voided and ask the court
to order its cancellation. A California court with personal jurisdiction over the defendant has jurisdiction to find
a deed to real property “void ab initio,” or void at the begging, and order the defendant to execute a re-
conveyance.’® If a party fails to execute a re-conveyance, the court has jurisdiction to order the court clerk to
execute it.”’ This is a significant help to older adults who were unduly influenced into signing over a deed, but it
is a remedy that must be sought through the civil process.
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1i1. Constructive Trust

Under California law, a constructive trust is an equitable remedy to prevent unjust enrichment and to
compel the transfer of property from a person who is wrongfully holding it back to the rightful owner.”® To be
successful in a request for a constructive trust, the plaintiff must show that: 1) there was a valid property or
property interest, 2) the plaintiff has a right to that interests, and 3) the defendant wrongfully acquired the property
interest.”

iv. Quiet Title Actions

A party may bring a quiet title action to resolve disputes over ownership or title to real property. This can
include claims to cancel a deed based on fraud, undue influence, or lack of consideration.'’ Quiet title actions in
California allow a property owner to bring a claim to determine any adverse claim to ownership.!?! In these
actions, the court is required to have evidence of the plaintiff’s claim to title before default judgment can be
entered.'*

E. Undue Influence

Undue influence is a common form of elder financial abuse.'”® Undue influence is insidious in nature as
it often occurs behind closed doors.'* It was not until 2014 the definition of undue influence was adopted in
probate matters and California’s elder abuse statutes.'” As a cause of action, undue influence is complex and
challenging to prove because it often involves the piecing together of suspicious actions, requiring an in-depth
knowledge of the law and facts in order to be successful.!®

Undue influence, as defined in the EADACPA, means “excessive persuasion that causes [an elder] to act
or refrain from acting by overcoming that person’s free will and results in inequity.”'%” In elder financial abuse
cases that involve undue influence, courts will look to the factors enumerated in the statute: (1) the vulnerability
of the victim; (2) the influencer’s apparent authority; (3) the actions or tactics used by the influencer; and (4) the
equity of the result.!® The fact that an older adult may be influenced by a loved one is not enough to indicate
undue influence. Instead, as the California Supreme Court has stated, “[u]ndue influence is pressure brought to
bear directly on the testamentary act, sufficient to overcome the testator’s free will, amounting in effect to
coercion destroying the testator’s free agency.”!?®”

%8 Taylor v. Fields, 224 Cal. Rptr. 186, 195 (Cal. 2d Ct. App. 1986); PCO, Inc. v. Christensen, Miller, Fink, Jacobs, Glaser, Weil & Shapiro, LLP, 58
Cal. Rptr. 3d 516, 527 (Cal. 2d Ct. App. 2007); Am. Master Lease LLC v. Idanta Partners, Ltd., 171 Cal. Rptr. 3d 548, 574-75 (Cal. 2d Ct. App.
2014).

% Taylor v. Polackwich, 194 Cal. Rptr. 8, 13 (Cal. 2d Ct. App. 1983); Communist Party of the U.S. v. 522 Valencia, Inc., 41 Cal. Rptr. 2d 618, 623—
24 (Cal. 1st Ct. App. 1995); Kraus v. Willow Park Pub. Golf Course, 144 Cal. Rptr. 744, 756 (Cal. 1st Ct. App. 1977).

190 Hunter v. Hunter, 130 P.2d 704, 704 (Cal. 1942); Lewis v. Marshall, 265 P. 862, 862 (Cal. 1st Ct. App. 1928); see Samuels v. Superior Ct. of L.A.
Cnty., 81 Cal. Rptr. 216, 218 (Cal. 2d Ct. App. 1969).

101 CAL. Crv. ProOC. CODE §§ 760.010-764.080 (West 2026).

102 1d. § 764.010.

103 Mars et al., supra note 57; see also David Horton & Reid Kress Weisboard, The New Undue Influence, 2024 UTAH L. REv. 231, 234.

104 Mary Joy Quinn, Defining Undue Influence: A Look at the Issue and at California’s Approach, 35 BIFOCAL 72, 72 (2014).

105 d. at 73-74; see CAL. PROB. CODE § 86 (West 2026) (giving undue influence the “same meaning” found in CAL. WELF. & INST. CODE § 15610.70
(West 2026)).

196 GLAZIER ET AL., supra note 25, at 121.

107 CAL. WELF. & INST. CODE § 15610.70(a) (West 2026).

108 14

109 Rice v. Clark, 47 P.3d 300, 304 (Cal. 2002). Although Rice references undue influence in the creation of a will, its ruling still affects any
document obtained through undue influence.



102 Journal of Aging Law & Policy [Vol. 17

Evidence of vulnerability may include incapacity, illness, status as a fiduciary, injury, age, education,
impaired cognitive function, emotional distress, isolation, or dependency and whether the influencer knew or
should have known of the alleged victim’s vulnerability.!!® For older adults, mere age may not indicate
vulnerability. All factors regarding vulnerability may be explored under the statute, so the inclusion of
“education” as a factor could lead exploration into the older adult’s literacy skills, language abilities, or
communication style.!!! Since the risk factors are not exhaustive, further examination could be made into a
victim’s health, what diagnoses they may have, how medication may affect them, and when their medication may
cause side effects that limit their ability to make decisions.!'?

In determining factor number two, the influencer’s apparent authority may include status as a fiduciary,
family member, care provider, or other listed qualifications.!!* Simply being a family member of an older adult
involved in a financial transaction alone does not mean that undue influence occurs; rather it is the dynamic
between the victim and the perpetrator that may determine if the victim could have acted under their own free
will.''* In interviewing clients with regard to undue influence, the EHL Clinic examines the relationship between
the parties, whether the alleged perpetrator was a caregiver, and inquiries about the level of trust and confidence
shared between the parties.

In examining the actions of the influencer in prong three, the EHL Clinic looks for certain actions or tactics
including control over the victim’s necessaries of life, medication, interactions with others, access to information,
or amount of sleep.!!® They also examine the use of affection, intimidation, or coercion. In this element, the EHL
Clinic continues to dig deep in exploring the dynamic between the perpetrator and the victim. It is important to
also scrutinize who initiated changes in personal or property rights, secrecy or expediency in effectuating those
changes, and if these changes occurred at inappropriate times or places.!!® Often times in interviews, the EHL
Clinic spends a lot of time establishing the facts that led to a property transfer, and every detail matters. They
routinely inquire as to: Whose idea was it to make the transfer? Who drafted the deed? Who else was present?
Who selected and paid for the notary? Did the older adult read the document? Were they asked to sign as opposed
to “told to sign”? What specifically was said during the signing? Did they get a copy after? What did they say
would happen next? Every aspect of the transaction may be critical in helping to prove undue influence.

Lastly, as to prong number four, the EHL Clinic looks to the equity of the result. This may include the
economic consequences to the victim, any divergence from the victim’s prior intent or conduct, and the
relationship of the value conveyed to the value of any services or payments received.'!” Undue influence is a
potential avenue to prove that elder financial abuse has occurred.!'® It can be used to bolster the financial elder
abuse claim, or it can be a cause of action on its own.

Under California Law, when a gift is procured through a testamentary document and certain elements are
met, a presumption that the gift was procured by undue influence arises. A presumption of undue influence is
triggered when three elements are met: (1) a confidential relationship exists where the person exerting influence
had a special relationship of trust with the testator; (2) there was active participation in procurement where the
alleged perpetrator was involved in preparing or executing a testamentary document, like a will or trust; and (3)
the alleged perpetrator received a benefit under the instrument that appears to be excessive or unusual given the
circumstances.!!” When these three elements are met, there becomes a presumption of undue influence where the
burden shifts to the person benefiting from the instrument to rebut the presumption that it was procured with
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undue influence.'?® While this burden shifting is typically seen more in litigation surrounding testamentary
documents,'?! case law supports that it can also be applied to inter-vivos gifts like deeds.'??

Once a civil litigation matter is filed, it can take years to resolve.'?* Although California law sets preferred
timelines for the disposition of civil cases, these serve more as administrative goals.'>* While trial courts aim to
have unlimited civil cases adjudicated within 24 months,'?* this timeline is often extended due to the complexity
of cases and the potential for delays when those cases involve discovery.

F. Default Proceedings

If a defendant fails to respond to a complaint, the process of getting a judgment isn’t necessarily easier to
navigate. Collection on a default judgment can take significant time and resources. Pursuing judgment after
default is also complicated if the underlying petition is requesting the return of real property.

California recognizes three different types of default proceedings.'?¢ In an elder abuse action, where the
plaintiff is seeking the return of real property, the regular clerk-approved judgment would not be appropriate.
Instead, the plaintiff would need to seek a court-approved default judgment, where the court would then need to
hear evidence of the plaintiff’s case to render judgment against a non-answering defendant.!?’

If a defendant has failed to respond to an action and a plaintiff is pursuing the return of real property, then
default must be entered against the defendant before the plaintiff can take further action. To have real property
returned during the default judgment process, the plaintiff must schedule a “prove-up” hearing where the facts of
their case are confirmed by a judge.'?® The plaintiff must be able to demonstrate that the deed was procured
fraudulently and seek cancellation. If judgment is awarded, then the plaintiff must file the judgment with the
county recorder’s office to clear the title to the property.'?

This process becomes even more challenging if the defendant refuses to vacate the property. The plaintiff
may then be required to file an eviction petition to regain possession.'*® Even with a default judgment, the time,
energy, money, and expertise to file the correct documents for the return of real property are significant.

G. Elder Abuse Restraining Orders

Approximately 16 states have an elder abuse restraining order statutes, which are typically found in the
laws governing Adult Protective Services.!®! California’s EARO statute was developed in 1982 as a component
of the EADACPA.'3

The EADACPA provisions apply both to elders and dependent adults of any age. The EADACPA defines
an “elder” as any person residing in California who is 65 years of age or older.'*> A “dependent adult” is a
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California resident between the ages of 18 and 64 whose physical or mental limitations restrict his or her ability
to carry out normal activities or to protect his or her rights, including, but not limited to, persons with physical or
developmental disabilities or whose physical or mental abilities have diminished because of age.!** EAROs
require proof by preponderance of the evidence of a past act or acts of elder abuse.'*>

This type of restraining order recognizes that elder and dependent adults have a heightened vulnerability
to abuse. In California, EAROs can be brought in cases where financial abuse is the only type of abuse present in
the facts.!*® The hearings are held on an expedited basis and, upon the acceptance of a filing, must be heard within
21-25 days of the request.!*” Many of the individuals who seek protective orders are self-litigants.!*® The elder
abuse restraining order matters may be heard in conjunction with another domestic violence or civil harassment
protective order calendar, depending on the court.!'*

H. Criminal Elder Abuse Statutes

There are several criminal statutes in California that address elder abuse. Elder financial abuse by a non-
caretaker and caretaker are addressed in different prongs.'*® Violations of these code sections can be brought as
misdemeanor or felony charges.!*! A felony charge occurs where the defendant has taken more than $100,000
from the victim.'#?

If a defendant is found guilty and the victim has suffered economic loss, the court is required to order the
defendant to pay restitution.'** The amount of restitution ordered can be a full or partial repayment of the value
of property that was taken, medical bills, mental health counseling bills, lost wages or profits, attorneys fees,
interest, and more.!** When a restitution order is granted, the defendant is required to file a disclosure form that
provides information on their assets.'*> While some counties aid in collecting restitution, a victim may also pursue
all civil remedies in enforcing the restitution on their own.'*® While restitution laws provide a framework for
recovery, the law assumes there is actually money or assets to recover from the defendant. In many cases, by the
time a restitution order is granted, the money is gone.

The EADACPA itself recognizes that criminal prosecution regarding elder abuse is rare.'*’ Unfortunately,
law enforcement does not have the ability to follow up on the reported financial abuse that occurs, meaning that
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any criminal culpability for potential defendants is extremely behind where it should be.'*® Victims of financial
elder abuse have a difficult time seeking any protections under the criminal justice system. In many instances,
when an older adult seeks assistance from law enforcement, victims are told “it’s a civil matter.”'*°

Data also suggests that prosecuting elder financial abuse cases can be arduous in a variety of ways.'>
Evidence and witness testimony may be challenging where a victim lacks capacity to testify.!*! There may also
be issues with time and resources, where forensic accountants or experts may be needed to demonstrate the
complicated web of financial abuse.!>? Lastly, the length of time and taxing nature of the court process may be
too burdensome on the victim or others.!>® While there is evidence to suggest that prosecutions of elder financial
abuses cases have increased in the last 20-plus years, the progress is “measured in inches, rather than yards.”!*

In reviewing data from Sacramento County alone, a 2024 Grand Jury report found that the county was
lacking in any coordinated effort to address financial exploitation of older adults.'> According to data collected
by Adult Protective Services from 2019-2024, the agency investigated 11,391 cases of financial abuse.'*® This
number represented 40% of their elder abuse investigations during this time.!>” Of the 11,391 cases that were
investigated, 3,987 cases of elder financial abuse were confirmed.!>® From those cases, 1,678 were referred to law
enforcement in Sacramento County.!> Law enforcement only reported 123 cases to the district attorney’s office
for potential prosecution, and 99 of those reported cases were prosecuted.'®® In the third largest county in
California, only 3% of elder financial abuse cases were prosecuted.

Although the standards of proof are different for criminal versus civil matters, the fact remains that without
the threat of criminal prosecution, elder financial abuse will continue to proliferate and cause significant issues
for older Americans. If criminal prosecutions continue to lag, a larger burden of recovery is placed on self-litigants
or those represented by civil attorneys to recover under civil complaints.

In Newman v. Casey, Gracia Bovis, aged 86 at the time, had signed over her home to her daughter, Marina
Casey.'®! In a February 2022 EARO request filed against her daughter, Ms. Bovis alleged that she was misled by
her daughter and unknowingly signed her home over to her.!®> Ms. Casey allegedly told her mother that if Ms.
Bovis did not sign the home over to Ms. Casey, her property taxes would skyrocket due to Proposition 19.1%° Ms.
Bovis was confused but relied on her daughter’s representations. ¢4

Ms. Casey brought her mother to an attorney’s office to sign the deed.!®® Ms. Bovis, testifying in court,
shared that she continued to be confused by what was going on and did not realize the deed she signed was meant

148 U.S. DEP’T JUST., Elder Financial Exploitation and the Criminal Justice System (March 5, 2024), https://www.justice.gov/elderjustice/video/elder-
financial-exploitation-and-criminal-justice-system.

149 Emily J. Miller, The Power of Personal Protective Orders for Older and Vulnerable Adults, 46 BIFOCAL 82, 84 (2025); BRENDA K. UEKERT ET
AL., NAT'L CTR. STATE CTS., PROSECUTING ELDER ABUSE CASES: BASIC TOOLS & STRATEGIES 2 (2012); see also Andie MacNeil & David Burnes,
Bridging the Gap Between Homelessness in Older Adulthood and Elder Abuse: Considerations for an Age-Friendly Shelter System, 34 J. AGING &
Soc. PoL’y 391, 391-92 (2022).

130 Rebecca C. Morgan et. al, 4 View from the Bridge: A Brief Look at the Progression of Cases of Elder Financial Exploitation Prosecutions, 25
ELDER L.J. 271, 312-14 (2018).

151 UEKERT ET AL., supra note 149.

152 Morgan et al., supra note 150, at 323 n.408.

153 Id. at 313.

154 Id. at 323.

155 SACRAMENTO CNTY. GRAND JURY, GRAND JURY INVESTIGATIVE REPORT: NO EQUAL JUSTICE FOR VICTIMS OF ELDER FINANCIAL ABUSE 16 (2025).
156 Id. at 8.

157 14

158 14

159 1d

160 /d. at 9.

161317 Cal. Rptr. 3d 706, 709 (Cal. 1st Ct. App. 2024).

162 Jd. at 710-11.

163 14

164 14

165 1d. at 712.



106 Journal of Aging Law & Policy [Vol. 17

to convey her property to Ms. Casey during her lifetime.'®® After hearing her testimony, the court determined that
Ms. Bovis had met her burden and awarded her a restraining order against her daughter.'®” The court further
declared the deed “void ab initio” and ordered Ms. Casey both to return the property and stay away from the
property.'®8

On appeal, the appellate court held that the trial court exceeded its authority in declaring the deed void ab
initio and ordering Ms. Casey to stay away from the property, because such an order was not among the
enumerated restraining orders in Section 15657.03(b)(5) of the Welfare and Institutions Code, and because
Section 15657.03(b)(5)(B) did not allow the trial court to issue a restraining order excluding the record owner
from the property.!'%® The appellate court concluded that in some situations a restraining order alone may provide
an elder a sufficient remedy, but in other cases the restraining order matter would need to be supplemented with
a civil or probate action for elder abuse.!”®

Although the appellate court reaffirmed that the evidence was sufficient to order a restraining order, they
determined that the lower court did not have the authority under the statute to exclude Ms. Casey from the
residence as she was the record title owner.!”! Further, after a discussion regarding the history and statutory
construction of the statue, the court held that ordering the deed void ab initio was not within the enumerated orders
in Section 15657.03.17?

In Ms. Casey’s opening appellant brief, she indicated her mother had passed away.!”> While the appellate
court discussed her death in terms of mootness,'’* the petitioner’s death shortly after filing for a restraining order
highlights the need for older adults to receive swift remedies to their legal issues. Her death came less than a year
after the filing of her restraining order matter. Had the lower court in Ms. Bovis’s restraining order matter not
taken action to return the home to her name, Ms. Bovis likely would not have seen the return of her property to
her name prior to death. If she had been forced to file a contemporaneous civil action, it is unlikely her case would
have even moved out of the onerous discovery phase and would not have been set for trial for several years.

On a human level, the stress and toll this litigation must have caused Ms. Bovis during the last year of her
life is deeply troubling given this Article’s previous discussion of the effect abuse has on long-term health.!”
Embroiled in a fight with one’s child over their own property and spending tens of thousands of dollars on
attorney’s fees is not the ideal end-of-life scenario for anyone.

The Newman case effectively determined that the only way to void the deed transfer of real property that
was procured through undue influence would be through the filing of a separate civil lawsuit.!”® Unfortunately,
since there is little published case law on restraining orders, the Newman case has become one of the most cited
cases regarding elder law in California.

IV. Barriers to Representation and Recovery

The previous Parts discussed the scope of financial abuse and the various laws currently in place to
mitigate its effects. In reviewing the above, one might conclude that there already exists ample support under the
law to course-correct financial abuse when it occurs. While this may appear to be true, the real question is how
accessible these laws are to an older adult who has signed over their home. This Part explores why expansion of
current elder abuse laws should be considered.
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Of practical importance is the delay that occurs in a civil litigation matter. Ms. Bovis was assisted by
attorneys in bringing her claims. Even so, her death came very soon after her daughter appealed the EARO orders.
Ms. Bovis did not live long enough to have her home restored under a civil lawsuit. Regardless of cost or skill to
adjudicate the matter on their own, any delay in a civil case may be detrimental for an older adult. The reason a
home was likely taken in the first place is often due to the vulnerabilities of the older adult victim. Any delay in
a civil case can set a case back months or years. When a civil lawsuit is filed, it can take considerable effort, time,
and money to get to a judgment, but just because an older adult wins the case does not mean they are immediately
paid that judgment. Often, victims need to take additional steps to enforce the judgment, leading to even more
delays in recovery.!”’

A. Costly Litigation

The court in Newman highlighted that the EADACPA provides incentives for the private bar to take on
civil filings.!” A civil action for elder financial abuse certainly could have restored title to Ms. Bovis, but the cost
of financing that litigation would be tremendous and, for most Americans, simply not feasible even when
considering the attorney’s fee statutes provided.

i. Contingency Fees

Attorneys may represent elder abuse victims on a contingency fee basis.!” But for an attorney to agree to
representation, there needs to be a significant likelihood for recovery. These fee statutes are much more appealing
to the private bar when the defendant is a skilled nursing facility, bank, or a larger entity with an insurance policy
to defend it.!3" If the only asset of an older adult is the home they wish to recover, then how can attorneys in a
contingency matter be paid? Without a fund of money to go after, it is unlikely attorneys will be willing to take
the risk on a contingency fee basis.

i1. Cost of Litigation

The average cost of litigation for a civil lawsuit varies widely based on jurisdiction, but using Ms. Bovis’s
locale of San Mateo County—the most expensive county to live in California'®'—the anticipated cost of hiring a
private attorney would have been significant. It is likely that the hourly rate for representation would be at least
several hundred dollars.!'®?

Ms. Bovis was not a person of limited means. In review of the probate court filings conducted after her
death, a final accounting revealed that her estate was valued over $3 million.'3 Much of her estate consisted of
the residence at the heart of her EARO dispute. Following her death, her home was sold for $2.6 million.'®* Due
to the underlying appeals case, a probate matter was filed. In review of the filings concluding the accounting of
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her estate, Ms. Bovis paid significant amounts to various attorney offices. Records show that attorney’s fees of
$68,876.35 were paid to her previous attorneys and the EARO appellant attorneys.!®> Even for someone with
means to pay, the cost of hiring a private attorney was significant. '8

The reality is that most Americans would not have been in Ms. Bovis’ position to afford these attorney’s
fees. In 2022, the year that Ms. Bovis filed her restraining order action, the average social security retirement
benefit was $1,638 for women.'®” Nearly 55% of social security earners that year were women. '8¢ As of 2022, the
average median income of older people was $29,740 ($37,430 for men and $24,630 for women).'®’ It was
predicted that over half of Baby Boomers turning 65 between 2024 and 2025 have $250,000 or less in assets.'?
With this level of income or assets, there is simply not enough money to pay an attorney for representation.

B. Access to Legal Aid

If an older adult cannot afford an attorney, would a legal aid agency be able to take on these types of
matters? This is highly unlikely as well. The Legal Services Corporation (“LSC”), founded in 1974, remains the
largest national funder of civil legal aid for low-income Americans.'”! In order to qualify for services from an
LSC office, a potential client’s income must be below 125% of the federal poverty line.!®? In 2026, that annual
income is below $19,950 for an individual, $27,050 for a family of two, and $41,250 for a family of four.!”®> LSC
funds 800 offices across the country.!®* In 2023, LSC served 163,858 clients over the age of 60.!°> This number
is relatively small compared to the report’s findings that 51 million Americans are eligible for services through
LSC.1%¢

According to a 2024 Justice Gap Survey conducted in California, 72—75% of households in every income
group experienced at least one civil legal issue in the past year.!®” Data indicates that civil legal needs impact
mental and emotional health, financial situation, physical health, and safety of lower-income households more so
than other income households.!”® The Justice Gap Survey reports that organizations that focus on civil legal needs
are only able to provide legal representation to 20% of eligible persons.!”® For one in five Californians, even if
they have a legal issue that could be resolved by an attorney, they are told the case is not financially worthwhile
for the attorney to pursue.?’ For older adults who are looking to have a home returned to their possession, an
attorney is not likely to see the financial upsides to representation.

The LSC held a panel presentation in 2023 on the importance of civil legal aid. Chief Judge of the New
York Court of Appeals, Rowan Wilson, described at the forum how—despite public perception—*“[t]here are
some civil matters that have a more catastrophic real-world consequence than some criminal matters.”?°! Judge
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Wilson noted that he “would rather spend 30 days in jail than lose his home or custody of his children.”?*> And
yet, only Americans facing criminal charges have the right to an attorney. As Judge Wilson argued, “‘[w]e are
not doing nearly enough’ . . . to help people facing potentially life-changing civil issues.”?%

While legal aid offices are critical and provide intangible benefits protecting the rights of hundreds of
thousands of people, the demand for pro-bono representation far exceeds the supply. Judge Wilson’s musings
remind us that the return of property, the actual roof over someone’s head, is one of the most critical civil issues
a person can face.

In summary, the likelihood of recovery from elder financial abuse is increased when victims have the
financial security to hire attorneys.?** Ultimately, the inability to afford an attorney can often prevent litigants
from accessing the justice system.?% California law has provided a myriad of options to explore in civil litigation,
but they are hardly of any value if an older adult does not have a lawyer who can succinctly navigate those laws.

If older adults do not qualify for legal aid and they cannot afford litigation, what is an older adult to do?
Their only option is to represent themselves.

C. It Is Unlikely That Self-Litigants Can Resolve a Civil Case on Their Own

Filing a lawsuit is challenging for a lay person. If you throw in medical and other health related issues,
transportation, and the growing challenges of technology use in and out of the court system, it is highly unlikely
that many older adults can represent themselves in a civil suit for the return of real property. The procedural rules
for a civil matter are challenging even for seasoned attorneys, let alone self-litigants.

In July 2010, the American Bar Association conducted a nationwide survey of trial judges regarding pro
se litigation.?? That survey found that over half of the 1,200 judges who were surveyed reported an increase in
pro se litigation in their courtrooms.?’” Sixty-two percent of judges reported that outcomes were typically worse
for people who represented themselves in court, even in simple matters.?*® Data available from only a handful of
states in 2024 indicates that over two-million individuals represented themselves in court matters.?’” This number
did not consider any self-represented individuals from California, whose superior courts in fiscal year 2024-25
processed over 5 million cases.?!”

Without representation, self-litigants had issues in presenting the necessary evidence, correcting
procedural errors, conducting witness examination, and often had ineffective arguments or failed to properly
object to evidence.?!! Victims of elder financial abuse may be unable to follow through on attempts to retrieve
money or property through the court system if complex forms and processes are a barrier to recovery.?!?
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While many courts have adopted ways to assist self-litigants, these methods stop short of providing
ongoing representation and advice.?!® Still, the trend appears to be that simplified processes need to be
implemented because the cost of litigation is too high.>!* Some authors have opined that the fact that the legal
process has been simplified for self-litigants, and potential costs have been lowered, does not mean the legal
system is experiencing better outcomes.?'

Unfortunately, self-litigants don’t just need help with the filing of the forms or the procedure, though that
presents plenty of issues as well. They need assistance with the decision-making and judgment in relation to their
legal issue.?!® Many of the concerns, as it relates to the self-litigant’s ability to make appropriate judgment calls,
analyze the law and facts, and provide a coherent argument related to those facts, would be challenging for any
self-litigant. However, when that self-litigant may demonstrate diminished capacity, be easily confused, have
significant mobility or other cognitive issues, and have hearing or vision loss, their ability to represent themselves
would surely be difficult, if not impossible, in a formal civil action.

If an older adult is forced to represent themselves, what other challenges could they face? In California,
plaintiffs can file a motion for trial preference which, if granted, would result in mandatory trial setting within
120 days.?!” While this type of motion would be critical to adjudicate an older adult’s claim within a short timeline,
the requirements to properly plead and file a motion of this kind would be incredibly difficult for many older
adults whose digital literacy is far behind younger individuals. A single motion document would require the ability
to read and understand the California Rules of Court regarding the requirements for the filing of motion
documents,?!® an understanding of the county’s local rules on filings and where to find them,?!” and the ability to
obtain and draft the documents required for the motion.

Courts may increasingly require e-filing??® or the establishment of other court portals to receive
notifications about the case. Adapting to these online forums may be difficult for older adults to manage on their
own. Even to access assistance with EARO forms, self-litigants in Sacramento County are directed to correspond
with the self-help center via email correspondence.??! While the apparent trend in access to justice is to increase
technology options,??? adequately accessing technology options may continue to be a barrier for older adults
lacking in digital literacy skills.

Even more so than just the filing process, the creation of legal documents on a computer may, at times, be
a stretch for the current generation of older adults. Many older adults had already retired prior to the popularity
of the internet or use of computers.??> Although the stark digital divide of a decade ago is moving in a positive
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direction,??* older adults still lag behind younger generations in their technology capabilities.?*’ It is reported that

only 66% of those 50-plus report comfort with their digital literacy skills and, as people age, their comfort with

these skills diminishes.??® Older adults also do not feel that technology was built with them in mind and express

concerns over the complexity of technology, lack of training, and need for additional instruction that they often

cannot find.??’

Even while older adults are increasingly online, folks over 65 are still the most likely of any age group to
visit websites promulgating fake news articles.??® The technological skills of older adults vary widely based on
their income, age within the group, and education, with some researchers referring to these differences as a
“second-level digital divide.”??° Just because older adults are using internet and smart phones more does not mean
their skills are adequate to effectively file a successful claim.

V. Expansion of Elder Abuse Laws

The court in Newman made it clear that certain remedies were not within the court’s jurisdiction because
those remedies were not one of the enumerated restraints.?*° This Article still disagrees with the remedies
enumerated within the statute, since the taking of a home constitutes the highest form of ongoing elder financial
abuse. The entire point of an emergency protective order is to provide a quick and accessible option to prevent
current and future abuse.”>! Newman allows EARO judges to ignore one of the more critical financial losses by
punting the issue to civil courts. If Newman continues to control California law on this issue, an older adult’s
protection against ongoing financial abuse is a facade and allows for a major loophole abusers can exploit. If the
taking of the real property is not addressed as part of the EARO action, then the older adult is still experiencing
direct, ongoing financial harm. California’s maxims of jurisprudence provide that “[w]here the reason is the same,
the rule should be the same.”*3? The EARO statute refers to California’s elder abuse definitions regarding financial
abuse.?*? If EAROs and civil cases for elder financial abuse are predicated on the same laws, then the remedies
under these laws should be available in both courts. If a party is truly to be stopped from committing further
financial abuse, then retaining property of an older adult will continue to violate that restraint. While true that the
return of property cannot be categorized as a restraint, the statute can and should be expanded to provide necessary
relief. As discussed above,?** the mechanism for restoring title already exists under the civil code and could be
adopted under the EARO statute.

Expanding relief under the EARO statute would allow for matters to come before a judge in less than a
month. The facts and evidence are generally limited and straightforward. Additional requirements could still be
implemented into the statute that would allow for the resolution of the matter through the EARO’s shorter
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retired before the internet, broadband, smartphones, and routine computer use became fixtures of working and daily life.

224 Michelle Faverio, Share of Those 65 and Older Who Are Tech Users has Grown in the Past Decade, PEW RSCH. CTR. (Jan. 13, 2022),
https://www.pewresearch.org/short-reads/2022/01/13/share-of-those-65-and-older-who-are-tech-users-has-grown-in-the-past-decade/.

225 BRITTNE KAKULLA, AM. ASS’N RETIRED PERS., 2024 TECH TRENDS AND ADULTS 50+, at 45 (2024).

226 I4. at 5. Note that in practice there is a huge gap between the digital literacy skills and comfort of someone who is fifty-one and eighty-one years
old. The fact that a person over sixty-five owns a smartphone does not mean that they can download forms or print, complete, and file them in a
correct manner.

27 Id. at 45.

228 Susan Nash, Older Adults and Technology: Moving Beyond the Stereotypes, STANFORD CTR. LONGEVITY (Mar. 30, 2019),
https://longevity.stanford.edu/older-adults-and-technology-moving-beyond-the-stereotypes/.

229 Eszter Hargittai et al., From Internet Access to Internet Skills: Digital Inequality Among Older Adults, 18 UNIVERSAL ACCESS INFO. SocC’y 881,
882 (2018).

230 Newman v. Casey, 99 Cal. Rptr. 3d 706, 717-18 (Cal. Ist Ct. App. 2024).

1 E.g., CAL. FAM. CODE § 6251 (West 2026) (expressly conditioning issuance of an emergency protective order on a judicial finding that the order
"is necessary to prevent the occurrence or recurrence" of domestic violence, child abuse, child abduction, or abuse of an elder or dependent adult).
232 CAL. C1v. PRoC. CODE § 3511 (West 2026).

233 CAL. WELF. & INST. CODE § 15657.03(a)(1) (West 2026).

234 See discussion supra Part I1I(F).



112 Journal of Aging Law & Policy [Vol. 17

calendar. This Article proposes two potential amendments to the EARO statute: (1) prescribe a requirement for
probable cause or prove-up hearing if a petition seeks the return of real property, or (2) where petitions seek the
return of real property, create a court investigator program similar to the programs seen on the probate calendar
regarding guardianships or conservatorships.

A. Requirement for Probable Cause of “Prove-Up” Hearing

One possible way to allow expansion consistent with due process concerns would be to require a short
court trial if the request of real property is made in an EARO petition. This requirement would be like the condition
under California law that requires a plaintiff to “prove up” a case in a default judgment where the return of real
property is requested.”*> Pending trial, potential defendants could be immediately ordered to refrain from
mortgaging, selling, renting, or making other real property related transactions regarding the subject property.
The older adult could also be given temporary possession of the property pending trial.

A model amendment would look like this: “The court may issue an order requiring the return or restoration
of real property wrongfully obtained through financial abuse as defined in Section 15610.30, where the petitioner
shows by a preponderance of the evidence that the transfer was procured through undue influence, fraud, or
coercion.”

By expanding Section 15657.03 of the Welfare & Institutions Code to include this relief, older adults who
petition the court will have a faster route to relief in a courtroom, one that typically relaxes some of the rules of
civil procedure and allows them to bring their case without representation, or without extensive representation
costs, due to the nature of EARO cases.

B. Implementation of a Court Investigator Program for EARO Cases Involving Real Property

A court appointed investigator is a neutral third-party hired by the court to gather facts and report findings
back to the court in certain legal matters.>*® In conservatorship cases in California, a court-appointed investigator
will conduct interviews with the proposed conservatee, proposed conservator, and other interested parties.?*” The
investigator’s report typically aides the court in determining whether a conservatorship is warranted based on the
situation.?*® Similarly, in California guardianship?*® and adoption*° cases, a court investigator will conduct an in-
home interview and meet with interested parties to determine whether or not the placement is in a minor child’s
best interest.

EAROs hearings are typically already held in probate or family law courts, where these investigations are
already occurring on a regular basis. Investigators in probate settings may also be very familiar with issues of
abuse and capacity, making it a natural transition to also require a court investigation report for an elder abuse
matter involving real property. This would allow the court to have another set of eyes on a situation to help piece
together the circumstances for the alleged financial abuse.

These are just a few examples of how current EARO statutes can be expanded and amended to provide
for additional protections and further investigations into the ongoing financial abuse that occurs when an older
adult is fraudulently disposed of their real property.
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VI. Other Remedies

There are other areas in which the law could provide additional safeguards regarding real property
transactions for older Californians.

A. Proposed Changes in Notary Laws

One area of law that could be strengthened to help prevent the transfer of property is California’s notary
law.2*! There have been previous attempts at modifying notary laws to support the prevention of elder abuse by
requiring notaries to be mandatory reporters; however, this legislation was unsuccessful.?** There are several
ways that notary laws could be improved to provide additional oversight into the deed process for older adults.
The EHL Clinic often hears from potential clients that they did not know what document they signed, had not
read the document placed in front of them, and had relied on the promises or statements of others in agreeing to
sign a document.

Notaries are required to meet certain qualifications to be licensed, which includes enrolling in an approved
study program and passing an exam.?** The signing of a deed in California requires that signatures are properly
notarized by a licensed notary, who then provides a notary acknowledgment form indicating they have confirmed
the identity of the person signing.>** Notaries are also able to administer oaths. Unlike an acknowledgment form,
a jurat is a different type of notary verification where the signer declares under oath that a statement is true.>*

While notaries have several duties that are prescribed under the Code,?*¢ there is no requirement that
notaries ensure a signer reviews a document before signing, understands the document, acknowledges what the
document is and purports to do, speaks confidentially with the signer about the document, or evaluates if the
signer has the capacity to sign.

When an older adult is signing over property, the deed to that property must be notarized. While there are
still issues of fraud and forgery, for a deed to be valid a notary must be present to verify the identification of the
signer and provide an acknowledgment form at the time of signing.**” Notaries may provide the key to ensuring
a safety net during transactions involving older adults. This following Sections contain several potential solutions
to reform the current codes governing notaries.

i.  Requiring an Oath Confirmed by a Jurat Form

One potential solution is that, instead of requiring a regular acknowledgment form for deeds, an oath or
confirmation could be used to verify that an older adult is aware of any deeds they are signing at the time. For
example, when an attorney is admitted into practice, they must take an oath that they swear to uphold the
constitution and the laws of the State of California, among other promises.>*® If this oath is taken in front of a
notary, a notary will fill out a jurat form. A jurat form for deeds could be created and required specifically for
older adults over 65 who are signing real property deeds of any kind.
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An example of an oath could be: I, “name of grantor” confirm I am over 65 years old. I understand I am
signing a deed to real property conveying my interest in “address or identity of real property” to “name of
grantee”. | understand that by signing this deed, I will no longer be the owner of record for this property.

Admittedly, some unintended consequences may flow from improving this requirement. One question
would be, couldn’t a grantor who is being unduly influenced still state this oath and sign over property? The
answer is yes, but the signing itself would not preclude an argument of undue influence based on the facts. The
additional safeguard of ensuring that an older adult understands they are signing a deed may aid in airing out the
nature of the transaction.

ii. Require Notary Capacity and Elder Abuse Training

Notary governance varies greatly state to state, but many require some form of training prior to licensure.
As discussed above, California requires a day-long training and passage of a notary examination to be licensed.>*
This training does not currently cover any rules regarding establishing or confirming the capacity of a potential
signer.?>?

Nevada was the first state to pass legislation authorizing the Secretary of State to establish a code of
professional responsibility for notaries.”>! A new Nevada law also authorizes a notary to refuse to perform a
notarial act if it is not satisfied that the person executing the document is competent or has the capacity to execute
the record.?®> While it is not clear what rules will be finalized in Nevada’s code of professional responsibility,
there are model professional rules that cover capacity that could be pulled from national notary organizations. For
example, The National Notary Association provides sample conduct rules for consideration. Under their proposed
rules, mental competence and coherent communication are essential to the notarial act.?>* For mental competence,
a notary “shall not perform a notarial act if the Notary has reasonable belief which can be articulated that the
principal or witness identifying the principal, if any, does not have the mental capacity to execute the notarial
act.”?>* Other states have also prescribed that a notary should determine if a signor has the competence to sign.?>
Unfortunately, California’s notary laws are silent as to confirming capacity, competence, or willingness to sign
on documents, leaving signers, especially those over 65, vulnerable to an unwanted transaction.

California should adopt the rules identified in other states that require a notary to determine capacity of a
signer and should prescribe penalties for the failure to do so. A mandatory component of notary training should
include education on capacity and elder financial abuse, including the prevalence and warning signs. Notaries
should also receive training on undue influence to understand the potential dynamics at play between parties to a
transaction. Further training on capacity and competence will be required to ensure that notaries understand any
new regulations regarding capacity.

iii. Require Additional Note Keeping on Transactions

Notaries are required to notate every signature they notarize in a specialized signing book.>>® The rules
prescribe required notes that must be in every book for each transaction.>>’ These rules could be expanded to
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require the recording of additional information. Requiring the notary to make a note regarding capacity, list names
of other people who were present, write in who specifically arranged for the notary’s services, or who paid could
all be important facts to confirm.

iv. Increase Bond Requirement

To ensure that notaries hold to their training regarding capacity, the current bond requirement could be
increased. Currently, notaries are required to be bonded in the amount of $15,000 for any errors and omissions
that may have occurred during the pendency of their commission.?>® An increase to the bond value may help
provide additional avenues for redress if a notary who was aware of the rules regarding capacity decided to allow
the signature to proceed anyway.

B. Deed Rescission Reform

There is not currently a California law that would allow for a time period for rescission of a real property
deed. However, certain contracts allow rescission. For seminar sales solicitation and home solicitation contracts,
older adults have the right to cancel the contract until midnight on the fifth day of business after signing the
agreement.?® Those under age 65 are permitted only three days to cancel.2*°

AB 2471 sought to alleviate the financial risk elders take when they enter contracts they do not fully
understand.?®! Supporters contended that the modest extension of three days to five days would “alleviate some
of the pressure felt during sales presentations and allow for a more measured and informed choice.”?*? They
recognized that these types of contracts often involved “high-pressure or intimidating sales tactics—often taking
place in the senior citizen’s home” and involving “a large financial commitment which senior citizens are ill
equipped to recover from should the financial obligation prove to be too much.””*$*> The bill contended that “[t]hese
contracts can have dire consequences, not only financially, but also psychologically for seniors who unknowingly
place their home—their largest financial asset—at risk to foreclosure due to assessments or liens.”?** The
California District Attorneys Association, who also supported the bill, expressed concern that homes could be
foreclosed if senior citizens were unable to afford the payments on these contracts.?%

Current law requires that the rescission be mailed to the address provided in the contract.?*® Legislation
was recently passed that now permits the delivery of rescission by email correspondence, with the requirement
for an email address to be added to contracts.?®’

The California legislature has recognized that, when older adults are put in high pressure situations where
they do not realize they are signing, they should have an out, because the financial implications of that signing
could be disastrous for an older adult.?®® When it comes to signing over the home itself though, there are no such
safeguards. If sales contracts are permitted five days—where the value of the contract is likely much less than the
value of a home—a 30-day period for rescission should be available under the law. Any adverse effect on
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legitimate sales between informed parties could be avoided with an option to waive the time-period where there
has been either assistance of counsel or a title company who is involved in the transaction.

VII. Conclusion

As our population ages, laws must adapt to the crises occurring within our communities. Although much
more attention has been devoted to elder abuse in recent years, current avenues for relief lack a pragmatic
approach to dealing with elder financial abuse issues. If action is not taken now to help protect the homes of older
adults, the financial abuse numbers will only continue to rise. With this rise will inevitably come more burdens
put on legal systems to try to support the loss of critical housing, health, and economic stability for older adults.

The crisis of elder financial abuse is preventable and can be addressed with comprehensive reform. As
evidenced by the Newman matter, California’s systems are failing older petitioners and plaintiffs. Expanding the
elder abuse restraining order statute to include the return of real property would allow self-litigants to have their
day in court earlier, in a setting that typically has more relaxed rules of evidence. Additional safeguards to stop
the abuse from happening include: (1) notary law reform that provides further protections at the time of signing;
(2) establishing trainings for notaries on spotting elder financial abuse and capacity; and (3) a requirement of an
oath by a grantor over 65 confirming that the older adult verifies they are signing a deed and acknowledges they
are transferring an interest in real property. The last safeguard is particularly important for helping vulnerable
older adults who are being abused recognize what they are being asked to sign. Further, reform regarding
rescissions of deeds for up to a 30-day period may allow an older adult to contact someone they trust and share
that they signed a deed.

Without serious thought given to the threats that exist in every neighborhood around the country, we are
ignoring future abuse that is not a matter of if, but when. If home is where the heart is, then we need to put more
heart, and resources, into protecting the nest egg of our older neighbors.
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I. Introduction

Restorative justice is increasingly considered a framework to address categories of harm that have been
resistant to impact via the traditional justice system. This article examines the application of a restorative justice
framework to cases of elder mistreatment, particularly where the older adult experiencing harm has some degree
of cognitive impairment. Part 1 discusses the essential elements of restorative justice; first historically, and then
the ways in which its current rise in popularity is a direct response to perceived flaws or gaps in the traditional
justice system, particularly the criminal justice system. Part 2 explores the ways in which common features of
elder abuse can often be ill-suited to a traditional criminal justice response, particularly where the older adult who
has experienced harm has cognitive impairment. Part 3 examines three programs currently providing elder abuse
services and the degree to which these programs can integrate restorative practices. Finally, Part 4 examines the
emerging trend of implementing a restorative approach in elder abuse cases where the older adult has a court
appointed guardian or conservator; first through a case study, and then in an analysis of existing law. This article
views the restorative justice approach as an emerging, promising practice in elder abuse cases and advocates for
more consideration, both legally and clinically, of how current laws and programs can be adapted to expressly
address the unique needs of people with cognitive impairment.

II. Restorative Justice Generally
A. Restorative Justice Origins

The popularity of restorative justice in the United States has emerged largely as a response to critical
examination of the traditional justice system. Within the United States, the traditional approach to justice is
structured around retributive responses, focused on assigning fault and enacting punishment.? Within
contemporary justice systems, the response to harm is through punishment of the offender that is seen as
equivalent to the severity of a crime.®> Modern restorative justice models have emerged from critiques of
traditional justice systems as emphasizing punishment of the offender rather than addressing the personal and
communal harms experienced by those involved.*

Recognizing the relationship between restorative practices and indigenous and faith-based traditions is
critical to understanding modern restorative justice.” Simply highlighting indigenous and faith-based traditions in
broad terms can be challenging, as it risks oversimplifying and generalizing a diverse myriad of cultures, beliefs,
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and legal approaches.® Generally speaking, Native American and First Nation justice philosophy and practice
emphasizes healing and reintegrating individuals into their communities over punishment of the offender by the
state.” While not all indigenous legal traditions primarily utilize restorative practices,® many indigenous cultures
perceive the response to maltreatment as a communal process involving reconciliation and community healing.’

Particularly, Navajo law is deeply rooted in spirituality and creation, contrasting sharply with Western
legal systems.'® In Navajo culture, the concept of law, known as beehaz'aanii, is not merely a set of manmade
rules, but a sacred system of central importance given by the Holy People!! since the beginning of time.'? Within
this context, the Navajo approach to justice is an egalitarian process that involves shared responsibility, involving
resolutions through collective decision-making, rather than through authoritative processes.'> Traditional Navajo
civil resolution procedures use ceremony to promote dialogue and involve spiritual assistance, while drawing
upon respected knowledge and traditions that resonate with community members.'* The resolution process is
centered on principles of healing and restoration through group consensus and shared understanding of the nature
of the problem.!” This shared consensus becomes the foundation to determine a collective plan of action to restore
familial and community relationships.'®

B. Contemporary Restorative Justice

The concept of contemporary restorative justice is expansive, with various approaches to its
implementation and a range of definitions shaping its practice. As more practitioners become familiar with
restorative justice, there is increasing diversity of restorative methodologies and a corresponding sense of
ambiguity regarding its precise meaning.!” Scholars have called for the development of shared standards and
guiding principles to preserve the integrity of restorative practice while allowing for contextual adaptation.'®
While preserving integrity and allowing for flexibility in restorative adaptations can be a complex balancing act,
it allows for broadening the applicability of restorative principles across diverse populations and settings, making
it possible to engage more people in meaningful and relative ways.

Restorative justice can be described as both a philosophical framework and a set of practices.'® Its modern
emergence was first pioneered by Howard Zehr in the 1970s in an effort to address the shortfalls within the
Western legal system, primarily concerning the disregarded perspectives of the victims and central focus on the
punishment of the offender.?’ According to Howard Zehr, restorative justice can be described as an approach to
justice that views crime as not just a violation of the law, but as a violation of people, interpersonal relationships,
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7 Laura Mirsky, Restorative Justice Practices of Native American, First Nation and Other Indigenous People of North America: Part One, INT’L
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and communities.?! Zehr asserts that there are three questions vital to restorative processes: Who has been hurt?
What are their needs? Who has the obligation to address the needs, right the harms, and restore the relationships???

According to Zehr, restorative justice responds to conflict and wrongdoing in a way that is both
meaningful and grounded in the needs of those involved to achieve a sense of healing.> Because the needs or
goals associated with healing vary depending on each person and their circumstances, approaches will differ
among individuals and communities.**

Restorative justice has gained significant traction in recent years, as evidenced by its use in various types
of legal proceedings, demonstrating a broadening of its application across different contexts.? Increasingly, state
statutes expressly reference restorative justice programming as an appropriate use of state funds or a complement
to state action in a variety of contexts.?® As of this writing, all of the 50 states have at least one reference to
restorative justice codified in their statutes, most commonly in the areas of criminal justice, education law, or
child welfare law.?’ In California, restorative justice is listed in the penal code’s legislative findings as one of the
purposes of criminal sentencing, and restorative justice programs are expressly listed among those that “should
be available for incarcerated persons.”?

Specific programs vary greatly in the ways they operationalize principles of restorative justice. Victim-
offender mediation?® is one example of a restorative model within a criminal context that is designed to foster
dialogue for both the victim and offender, often within formal justice systems.>® It can be utilized prior to a charge
or sentencing, or as a final resolution, with the goal of acknowledging the perspectives and needs of both parties
while holding the offender accountable for their actions.?!

Internationally, community and family group conferencing is a restorative justice process that has been
integrated into New Zealand’s criminal justice system.? It is a restorative approach where trusted supports of
both the victim and offender, with a professional facilitator, come together to discuss the impacts of an offense
and identify agreed upon outcomes.* Stakeholders and community partners play a role in monitoring the
offender’s compliance, diverting public safety away from police to community-based organizations.**

2! Howard Zehr & Harry Mika, Fundamental Principles of Restorative Justice, | CONTEMP. JUST. REV. 47, 47-55 (1998).
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C. Restorative Justice as a Response to Gaps in the Criminal Justice System

State law and particularly criminal law’s embrace of restorative justice is rooted in the growing body of
research demonstrating that these systems have traditionally fallen short in addressing the complex needs of those
who have experienced harm. Survivors frequently report that traditional legal proceedings fail to validate their
experiences or prioritize their healing.>> Many highlight how these processes can be retraumatizing, particularly
when there is emphasis on the progression of a case over the survivor's needs and desired choices.*® In doing so,
these systems have the potential to replicate the same power and control dynamics present in the harmful
relationship the survivor had been seeking help in addressing. In many cases, especially when the person who
caused harm is someone close to the victim, survivors may be hesitant to engage with a system that could impose
punitive outcomes rather than promote understanding or reconciliation.®’

In addition to its limitations in supporting the victims’ goals, the conventional criminal justice system
often neglects the needs of those who cause harm. Root causes such as trauma, economic instability, or lack of
community support are rarely addressed in punitive settings.®® In contrast, restorative justice emphasizes
accountability in a way that encourages self-reflection and responsibility. It provides space for individuals to
reflect and engage in reparative actions. This approach not only supports rehabilitation but has also been shown
to reduce recidivism and disrupt cycles of violence and harm.*’

Community involvement is a foundational element of restorative justice.** Whereas the conventional
system often isolates justice as a matter between the state and the offender, restorative justice views harm as
indicators of broken relationships within a broader social context.*! Through practices like community-building
circles and restorative conferences, restorative justice mobilizes communities to collectively support healing,
accountability, and prevention.*?

The expansive use of restorative practices is particularly relevant in fields like elder justice, where harm
often arises within complex relational and caregiving dynamics.*> A broader restorative practices framework
offers a foundation for fostering client empowerment and community responses, elements that are critical in
addressing and preventing elder abuse.

III. Restorative Justice in Elder Abuse Cases

The nature and dynamics of elder abuse may be ill-suited to a traditional justice approach. By definition,
elder abuse happens within the context of a relationship of trust.** Most frequently a family member is the person
causing harm.*> Additionally, there is often an interdependent relationship between the person causing harm and
the person experiencing harm, in which the person causing harm provides some level of caregiving or

35 Daye Gang et al., supra note 25, at 3204,

36 Julia Bradshaw et. al., Intimate Partner Violence Survivors’ Perspectives on Coping With Family Court Processes, 30(1) VIOLENCE AGAINST
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companionship to the person experiencing harm.* Elder abuse, like other forms of family violence, is not a single
event or occurrence, but a pattern of behavior that happens over time.*” Numerous studies have identified
cognitive impairment as a risk factor for abuse.*® While methodological issues make studies of this demographic
difficult, the rate of abuse experienced by this population has been found to be as high as five times the rate of
older adults without cognitive impairment.*’

In light of these characteristics of elder abuse, it is not surprising that older adults who experience abuse
are unlikely to report the harm to any professional, including law enforcement.’® Older adults who have
experienced harm caused by someone they care about do not want to subject that person to the manifold potential
consequences of a criminal prosecution. Incarceration is the most common potential harm generally cited, but
these harms also include the disruption, embarrassment and expense caused by arrest and subsequent court
appearances as well as the impact of arrest and prosecution on employment and benefits.’! Additionally, as stated
above, older adults often rely on the person who caused them harm for some degree of caregiving or
companionship, which the older adult may not want disrupted or likely permanently ended by a criminal
prosecution.>? In cases where an older adult is experiencing some degree of cognitive impairment, the impact of
upsetting this arrangement may be even more acute, as it may be challenging for the older adult to navigate finding
alternate sources of support and simply a change in routine may cause a functional decline.

Criminal prosecution often will not achieve justice as conceptualized by the older adult who experienced
harm. Often, the older adult conceives of justice as providing assistance to the person who caused harm, which
may come in many forms, including treatment for alcohol or drug misuse, mental health support, or assistance
around employment or housing. When the older adult who experienced harm is cognitively impaired, assistance
for the person who caused harm may involve addressing caregiver burden, behavioral symptom management,
caregiver-recipient conflicts, or lack of sufficient resources.® The role of orders of protection in criminal
proceedings is particularly illustrative of the gap between the perspective of an older adult victim as described
above and that of the criminal justice system itself.>* For example, in New York State, an order of protection
barring the defendant from any contact with the victim is issued at the outset of a criminal proceeding as a matter
of course.”® This order will remain in effect throughout the life of the criminal prosecution, and often part of a
negotiated settlement or a guilty verdict will be the issuance of a final order barring contact between the parties
for a period of years.>® This standard feature of the criminal justice process may be in direct contravention to the
goals of the older adult who experienced harm, whose goal is to maintain a relationship with the person who
caused harm, albeit one without the harmful pattern of behavior.
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Isolation is both a risk factor for elder abuse as well as a tactic used by people who cause harm to maintain
power and control over an older adult.’” Older adults who are socially isolated are more vulnerable to mistreatment
when they have fewer social contacts, perhaps because the lack of other social supports causes them to
increasingly rely, both emotionally and functionally, on the person causing them harm. Furthermore, as the person
causing harm further isolates the older adult, the older adult has fewer opportunities to disclose abuse and seek
help, allowing the abuse and its impact to grow more severe over time.>® While little research has been done on
social isolation among cognitively impaired older adults, there are indications that older adults with cognitive
impairment are even more likely to be socially isolated and may have more difficulty accessing social networks,>
particularly if someone is actively trying to prevent them from connecting with others.

The criminal justice system is not designed to address issues of social isolation or to increase community
connection for victims of crime. In contrast, and as discussed in Part 1 above, restorative justice practices are
fundamentally communal and address harm in the context of responsibility of and to the community.®® Therefore,
restorative practices may help to address not just the older adult’s goal of re-establishing or reframing their
relationship with the person who caused harm, but also their goal of reaffirming and strengthening community
ties.

Finally, scholarship has assessed criminal justice policies allowing the state to act over the objection of
older adult victims as rooted in ageist stereotypes about older adults.®' Professor Nina Kohn, in her article Elder
(In)Justice, views this trend through a feminist lens, as an outgrowth of the mandatory arrest policies implemented
in domestic violence cases.®? Just as there has been a recent backlash against these policies as not giving sufficient
agency to mostly female domestic violence victims, Kohn argues there ought to be a reckoning with criminal
justice policies around elder abuse and the degree to which they have been shaped by views of older adults as
incapable of acting in their own best interests.®® The rise of restorative justice practices, in both the domestic
violence and now the elder abuse arenas, seem to be a part of that reckoning, by centering the goals of the victim
in seeking justice.

When an older adult has been diagnosed with any degree of cognitive impairment, these ageist stereotypes
may be even more difficult to combat.® This is the case both where an older adult does not wish to participate in
a criminal justice proceeding, as described above, or conversely, where an older adult wishes to report abuse or
testify in a criminal proceeding but whose credibility is questioned due to even mild cognitive impairment. The
mere assertion of cognitive impairment may be sufficient to prevent an arrest in the first place or cause prosecutors
to decide not to proceed with a case because they believe an older adult with cognitive impairment won’t be able
to provide evidence sufficiently credible to meet their burden of proof.% In these cases, the criminal justice system
may be foreclosed even to those older adults who want to engage with it, because their credibility is questioned
rather than assumed.

IV. Elder Restorative Justice Programs Currently in Operation

As discussed above, the unique and complex characteristics of elder abuse can be well-suited to a
restorative justice approach. This Article will now examine several operational programs currently implementing
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restorative practices within their elder abuse intervention services, including those services offered to older adults
with cognitive impairment.

A. The Waterloo Restorative Justice Approaches to Elder Abuse Project/EART

The Waterloo Restorative Justice Approaches to Elder Abuse Project, initiated in Ontario, Canada in 2000,
was a community-based initiative developed in response to growing recognition that the conventional legal
system often fails to meet the complex needs of older adults experiencing abuse.®® The initiative aimed to create
safe spaces for older adults to rebuild trust and relationships, particularly where formal legal action felt too
adversarial or inaccessible.” The project had several goals, including increasing reporting of abuse, developing
and implementing restorative approaches, and developing capacity to navigate abusive situations.®® The
restorative justice aspect of the program operated through a partnership with Conflict Resolution Network Canada
and Community Justice Initiatives.®” These organizations facilitated restorative processes such as victim/offender
mediation, community conferencing, and community peacemaking circles.”® Referrals could be made by anyone
involved in the incident, and participation was decided by the older adult.”! Trained facilitators met individually
with participants to establish safety and readiness before bringing parties together.”?

In 2006, the program's name was changed to the Elder Abuse Response Team (“EART”) and began
operating within the Waterloo Regional Police Service domestic violence unit.”> The EART maintained
restorative justice as its guiding philosophy, but was broadened to provide other means of resolution where
restorative justice was not suitable.”* This shift in services addressed previous program limitations by increasing
the amount of referrals and better facilitating community partnerships.”

B. The RISE Model

The RISE (Relational, Individual, Social, and Environmental) model was developed in 2017 through a
collaboration between the Maine Department of Health and Human Services and the Elder Abuse Institute of
Maine.’® It was created to fill the gap in existing Adult Protective Services (“APS”) structures, which often close
elder abuse cases after brief crisis intervention, without addressing long-term healing or relationship dynamics.”’
RISE integrates restorative justice as one component of the larger program, “Repair Harm.””® Its framework was
created to support older adults, alleged harmers, and the broader social environment surrounding them.”

Restorative practices in RISE include person-centered goal setting, victim-defined reparative planning,
and voluntary engagement of accused harmers, when appropriate.®® Older adults who were harmed may articulate
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the harm, express needs, and help co-create restorative action plans.®! Those who caused harm are given the
opportunity to acknowledge wrongdoing and commit to specific, meaningful steps to prevent future harm.®? These
processes allow for adaptability and flexibility based on client safety, capacity, and relational dynamics, with an
emphasis on self-determination.®?

C. The Weinberg Center for Elder Justice Restorative Steps Program

The Weinberg Center for Elder Justice at the Hebrew Home at Riverdale (“Weinberg Center”) was
founded in 2005 to provide safe haven together with supportive services for older adults who are unsafe within
their communities.®* The program was created to fill a gap in services for older adults, whose needs cannot be
met in domestic violence and homeless shelter system, both because of the inability of those systems to meet
older adults’ medical or clinical needs and the lack of professionals working within those systems with expertise
in the specific issues facing older adults who have experienced abuse.®® The Weinberg Center is embedded within
a continuum of care facility that provides both rehabilitation and nursing care, enabling the program to address
the variety of complex medical and nursing needs for older adults in tandem with providing supportive elder
justice services.®® These services are provided by a multidisciplinary team of lawyers, social workers, and medical
professionals and include legal services, mental health services, case management, and housing navigation.” At
the core of their work is a commitment to person-centered, trauma-informed care, delivered through
comprehensive, multidisciplinary services that assess and respond to each client’s unique needs.® The program
is short-term, with the goal of working with each client to support their long-term housing goals.®

Programs based on the Weinberg Center model have been launched throughout North America by
grassroots professionals hoping to fill a similar gap in their own communities. In 2012, the Weinberg Center
created the SPRING Alliance (Shelter Partners: Regional. National. Global.) as a professional network for current
and nascent elder justice shelter programs focused on capacity building and technical assistance.”® In 2024, the
New York Academy of Medicine released a national, multi-site evaluation of the elder justice shelter
intervention.’! The evaluation was funded by the federal government’s Administration on Community Living, as
part of an effort to explore best practices in helping older adults who experienced harm to move from needing
crisis-level services to community-based living with local supports.®? Findings from the report suggest that elder
justice shelter programs can contribute to greater safety, improved physical and mental health, better social
connections, less recurring APS involvement, and greater long-term stability for older adults in need of services.”
There are currently 28 communities who participate in the SPRING Alliance with shelter programs in various
stages of development.®*
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Guided by clients’ voices, the Weinberg Center recognized that some older adults may seek to reconnect
with people who have previously caused them harm.’® In response, the Weinberg Center launched its Restorative
Steps initiative, an innovative protocol influenced by restorative justice principles.”® This initiative is a framework
that offers an organized yet flexible process for exploring reconnection and is grounded in the values of autonomy,
dignity, safety, and healing.”’ It utilizes careful clinical and ethical inquiry with respect for a client's lived
experience, and the belief that healing can include the restoration of previously harmful relationships in a context
that allows for boundaries that balance safety and connection.”®

As discussed above in Section 2, restorative justice principles may be responsive to the unique needs of
older adults with cognitive impairment who have experienced mistreatment. People who cause harm to older
adults employ unique tactics when the older adult has cognitive impairment.”® These tactics can compound the
societal biases against older adults with cognitive impairment to effectively substitute the judgments and beliefs
of others for those of the older adult. With a nuanced understanding of both elder abuse and cognitive impairment,
it is possible to center the healing of the older adult via a restorative process even where there is significant
cognitive impairment. This process requires expert investigation of the circumstances of the mistreatment as well
as expert listening to and observation of the older adult in order to truly prioritize their wishes.

Recognizing these principles and drawing on their extensive expertise, the Weinberg Center expanded its
Restorative Steps initiative to include a specialized restorative protocol primarily for older adults with dementia
and other neurocognitive diseases, including those with court-appointed guardians.'® This adapted framework
recognizes the impact of cognitive changes on communication, memory, and judgment, while still centering the
individual’s values, historical preferences, and past and present expressed desires.'”! This approach allows for
both the continued protection and safety of their clients, while acknowledging the complex emotional and
relational dynamics often present in elder abuse cases. The Restorative Steps Guiding Protocol for Clients with
Cognitive Impairment is attached to this article as an appendix.

The protocol is intended for use by professionals in determining whether a restorative approach is
appropriate in a particular case and if so, what framework would support a restorative process in order to minimize
risk while prioritizing meaningful connection in accordance with the client’s goals. The protocol begins by
determining who initiated the request for contact, whether it is the client, family, guardian, or the person who
caused harm. This initial question immediately prioritizes the client’s perspective on reconnecting with the person
who caused harm by seeking to distinguish other parties who might be initiating or supporting reconnection and
to acknowledge their voices and motivation as distinct from that of the client. In centering the client’s own voice
when considering the possibility of a restorative approach, the protocol considers the client's expressed values,
emotions, and preferences in a variety of ways that are not solely limited to verbal expressions. Cognitive
impairment often affects an older adult’s ability to communicate even strongly held wishes and preferences, which
have the potential to significantly impact quality of life.!%> Therefore, if a client cannot verbalize or express their
desires around reconnecting with a person who has caused them harm, the Weinberg Center will still consider a

5 SMUCKER ET AL., supra note 86, at 14.
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request for contact from another party by analyzing what the client’s position would be on the issue.'®® The
Weinberg Center draws on its expertise around elder abuse and cognitive impairment and considers past
statements, known values, and input from trusted community members, family members, or their guardian
relating to the client’s desire for contact, in an effort to understand the client’s wishes beyond verbal expression.!%

The protocol then prompts assessment of the client’s baseline cognitive impairment and dementia related
symptoms and the impact these symptoms may have on the older adult’s ability to demonstrate insight into the
harm that occurred, as well as to assess what would be meaningful to the older adult given their present cognition.
This assessment helps professionals prepare for how to most appropriately plan with the client for restored
contact, both in terms of therapeutic support before, during, and after a reconnection, as well as safety planning,
which may require the support of professionals, as well as family and other social supports.

This process also considers the severity and history of the harm that occurred, any ongoing legal matters
or court proceedings, both criminal and civil, and the emotional and physical risks involved in contact. The
protocol is completed by a multidisciplinary team of attorneys, social workers and medical professionals, who all
bring their respective professional expertise as well as knowledge and perspective of the particular case to bear
on answering the questions posed by the protocol. At the conclusion of the analysis, if it is determined that a
restorative approach can be attempted, a collaborative safety plan is developed with the client, family members,
community supports, or guardian prior to initial contact. Based upon all the information gathered through the
protocol, specific parameters for the visit are crafted which prioritize the client’s clinical needs and the goal of
maximizing their capacity, while also considering the specific history of the harm that occurred. The protocol
also includes steps for monitoring initial visits and evaluating the emotional impact on the client to help inform
phases for continued contact. The case study below, which describes how the protocol was used to initiate a
restorative process for a client with a court-appointed guardian, illustrates the benefits of this program for older
adults with cognitive impairment who have experienced harm.!%

This program benefits greatly from the controlled environment offered by a continuum of care facility and
the constant professional presence which can be utilized to supplement safety planning and support. The degree
to which the parameters of this protocol might be transferable to community settings is being explored.

V. Emerging Trends in the Use of Restorative Justice in Elder Abuse Cases
A. Ms. M’s Story - A Restorative Approach in a Guardianship Case

Ms. M is a 75-year-old who lived in the townhouse she owned with her adult son for approximately two
decades. She receives a significant pension in addition to Social Security benefits. In recent years, Ms. M began
to exhibit signs of cognitive decline and was ultimately diagnosed with vascular dementia. Initially, her son
assumed caregiving responsibilities, however concerns were raised by Ms. M’s family about his ability to meet
her complex care needs, citing his long-standing substance misuse.

In the fall of 2021, Adult Protective Services (APS) received a referral from NYPD for Ms. M after she
was found wandering alone, disoriented, nearly an hour from her home. The assigned APS caseworker sought to
connect Ms. M with essential services, including assistance with Medicaid planning and in-home care. However,
these efforts were repeatedly obstructed by her son, as he would not provide needed financial documents, and
refused home health aide services for his mother.

Further concerns emerged regarding financial exploitation, as it was believed Mr. S was misappropriating
his mother’s funds to support his continued substance use. In response, APS encouraged the son to engage in
treatment through a structured day program, so he could continue to support his mother at home and to prevent
him from using her funds. Despite these efforts, the son did not appear to actively participate in treatment and
began evading the program altogether.

103 See App. 1.
104 See App. 1.
105 See infia Part 4(A).
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Subsequently, APS received anonymous photos that depicted patterned bruising on Ms. M's arms, legs
and neck. When APS, accompanied by NYPD, conducted a home visit, they inquired about the injuries on Ms.
M. Despite her dementia symptoms, Ms. M was able to articulate that her son had been the one who injured her.
Due to significant safety concerns, Ms. M was admitted to a local hospital for evaluation. During her hospital
stay, her son was permitted to visit Ms. M, but this was quickly ended after Mr. S gave his mother a marijuana
edible in the hospital, which resulted in her experiencing increased paranoia and aggression.

Given Ms. M’s cognitive impairment and concerns for her safety, the hospital filed a guardianship petition
under New York Mental Hygiene Law § 81.08. Ms. M’s niece was appointed as her temporary guardian and
sought to have her admitted to the Weinberg Center Safe Haven Program. Initially, no contact was allowed
between Ms. M. and her son, even though the Article 81 final order listed the son as a person entitled to
visitation.!”® Ms. M’s niece and guardian opposed this visitation, and the Weinberg Center assisted her in
obtaining an order of protection in family court. During this proceeding, the son appeared in court while seemingly
intoxicated and never produced evidence of participation in a substance misuse treatment program, which was a
precondition of any sort of visitation with Ms. M. under the order of protection ultimately issued by the family
court. After the family court order expired, Ms. M’s son made a motion in the guardianship proceeding, requesting
visitation with his mother in accordance with the final order in the Article 81 guardianship proceeding. In his
motion, the son asserted that he was now sober and employed, and was now committed to rebuilding a safe
relationship with his mother.

This motion and the son’s representation of changed circumstances prompted the Weinberg Center
professionals to initiate use of the Restorative Steps protocol. Engaging with the protocol focused the
professionals on Ms. M’s history of devotion to her son, who she maintained a close relationship with despite his
long history of alcohol misuse. The protocol also underscored the fact that although Ms. M was unable to directly
express her present wishes around visits with her son due to her confusion and significant impairment, she was
generally quite social and responded positively to visits from family and friends.

Based on the analysis, it seemed to the professionals that to deny Ms. M the opportunity to engage with
her son now that he was sober and seeking to connect with her would contravene her long-standing values,
priorities and wishes. The Weinberg Center’s multidisciplinary professional team engaged with the guardian
around this conclusion, and the guardian was open to creating a plan for visitation with careful boundaries. The
team then began to develop an individualized safety plan. The guardian had already marshalled Ms. M’s assets,
so financial exploitation was no longer a concern. The team agreed that initial visits ought to take place in a public
area with supervision. The team also agreed that Ms. M’s son would need to sign a written agreement
acknowledging the parameters of the visits and acknowledging he would not bring Ms. M any food or otherwise
interfere with her medical care. Ms. M’s son was also required to provide periodic evidence of his continued
participation in a substance misuse treatment program.

The initial visit was supervised by Ms. M’s attorney as well as her son’s attorney. Ms. M seemed quite
happy to see her son. When she first saw him, she reached out toward him. She had a bright affect throughout the
visit and continuously attempted to engage him in conversation. She was monitored closely during and after the
visit for potential signs of distress such as pacing, agitation or tearfulness, and did not exhibit any. Subsequent
visits were supervised by the Weinberg Center multidisciplinary professional team. At each one, Ms. M seemed
very positively impacted by seeing her son.

Mr. S continued to demonstrate his renewed commitment to his personal growth and relationship with his
mother. Through the Restorative Steps process and by witnessing his mother in an appropriate care environment,
he began to acknowledge the harm he caused and expressed deep remorse for his actions. Determined to make
meaningful changes, Mr. S articulated a clear goal: to prove to his mother and family that he is capable of long-
term stability and is responsible for making amends.

196 N.Y. MENTAL HYGIENE LAW § 81.16(c)(6) (McKinney 2025).
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After six months of this, the visitation parameters were changed so explicit supervision was no longer
required. Under the adjusted terms, Ms. M’s son was required to schedule visits with the Weinberg Center
professionals. These visits were to take place during normal business hours, Ms. M’s son was to check in with
the Weinberg Center upon arrival and the visits were to be held only in public areas. The visits are ongoing and
Ms. M. continues to engage positively with her son and demonstrate enjoyment of his visits, while Mr. S continues
to maintain his sobriety and stability.

B. Restorative Justice in Guardianship or Conservatorship

As the case study above demonstrates, individuals with cognitive impairment can respond positively to
the use of restorative justice in guardianship or conservatorship proceedings. Under the 2017 Uniform
Guardianship, Conservatorship, and Other Protective Arrangements Act, a “guardian”!®’ is defined as someone
appointed by a court to make personal decisions on behalf of an individual and a “conservator”!?® is defined as
someone appointed by a court to make decisions with respect to the property or financial affairs of an individual.
Many states only use one of these terms, with a guardian responsible for both the person and property or a
conservator responsible for both.!%

The Uniform Act further provides the basis for appointing a guardian or conservator for an adult as:

(A) the respondent lacks the ability to meet essential requirements for physical health, safety, or
self-care because the respondent is unable to receive and evaluate information or make or
communicate decisions, even with appropriate supportive services, technological assistance, or
supported decision making; and (B) the respondent’s identified needs cannot be met by a protective
arrangement instead of guardianship or other less restrictive alternative . . . .!"°

While the Act does not specifically define “capacity” or “incapacity,”!!! it takes both functional and cognitive
elements, as well as an individual’s needs, into consideration when determining whether an individual with
cognitive impairment should be appointed a guardian or conservator.'!? Such elements can also be taken into
consideration when guiding the process of restorative justice.

The elder justice models previously discussed provide support for using restorative justice in guardianship
and conservatorship proceedings, including when the individual is experiencing mild or significant cognitive
impairment.''* For example, the RISE model assists older adults, with cognitive impairment and who have been
harmed, with expressing their needs and goals through a RISE Advocate who consults other trusted individuals
and substitute decision-makers to help guide the restorative process.!'* Similarly, the Weinberg Center’s
Restorative Steps program includes clients with cognitive impairment and centers their approach around the
client’s expressed values, emotions, and preferences, including past statements, known values, and input from
family members, appointed guardians and conservators, or others if the client cannot verbalize or express their
values, wishes or preferences.!!”
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The 2022 National Guardianship Standard of Practice!!¢ also provides support for using restorative justice
after a guardian or conservator has been appointed. NGA Standard 7 for Decision Making requires guardians “to
identify and advocate for the person’s goals, needs, and preferences.”'!” Under this standard, if the person is
unable to express their goals, needs, or preferences, the guardian is required to seek input from others familiar
with the person to determine what the person would have wanted.!'® Only when the person’s goals, needs, or
preferences cannot be ascertained may the guardian make a decision in the person’s best interests.'!

Additionally, there is support that individuals experiencing severe cognitive impairment can participate in
the process of restorative justice.'?” One recent study found that while many providers expressed concerns about
the participation of older adults who have advanced cognitive impairment or impaired capacity, some believed
that with proper supports, older adults with cognitive impairments could participate in the restorative process.'?!
Even if they were unable to actively participate in the restorative process, the providers believed that cognitively
impaired individuals could still benefit from outcomes negotiated on their behalf.!?? This demonstrates that adults
with severe cognitive impairments under guardianship and conservatorship could still benefit from restorative
justice through their participation or the use of supports.

Some states have identified the benefits of restorative justice in guardianship and conservatorship
proceedings. For example, Nebraska!?® permits contested guardianship and conservatorship cases to be accepted
for restorative justice programs. As restorative justice practices become more common, it is anticipated that the
number of states permitting restorative justice in guardianship and conservatorship proceedings will increase.'**
In the meantime, the RISE Model, Weinberg Center for Elder Justice’s Restorative Steps Program, and 2022
NGA Standards of Practice provide excellent guidance and support for the use of restorative justice in
guardianship and conservatorship proceedings, including when individuals are experiencing mild or significant
cognitive impairment.

V1. Conclusion

Restorative justice approaches are emerging as promising practices to address cases of elder mistreatment.
Restorative approaches are particularly responsive to the gaps within the criminal justice response to elder abuse.
As this article has shown, these gaps may be further exacerbated when the older adult who experienced harm has
cognitive impairment. Therefore, restorative approaches should be considered in these cases, even where the older
adult has a court appointed guardian or conservator. This article advocates for more clinical and legal work to
design programmatic elements that expressly address the unique needs of older adults with cognitive impairment
within a restorative justice framework, and ultimately, more research to evaluate the impact of these programs.
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Appendix 1: RESTORATIVE STEPS

GUIDING PROCEDURES FOR CLIENTS WITH COGNITIVE IMPAIRMENT

Guiding Statement: The Weinberg Center supports the autonomy of older adults living with
dementia and works to facilitate their sense of dignity and respect. Through this commitment, we
seek to advance the equity and inclusion of residents with cognitive impairments by including
them in our Restorative Steps initiative. Professionals must balance accountability and flexibility
when implementing this protocol.

Statement of Purpose: The Weinberg Center recognizes clients may want to reconnect with those
who have caused them harm as part of their healing process. A trauma-informed approach to
working with older adults who have experienced abuse, including those living with cognitive
impairment, requires centering clients’ goals and values. To assess a desire for contact with a
third party who may have caused harm, we will utilize the following protocol.

Step 1: What was the client’s cognitive baseline when coming into shelter? How does the
resident’s cognitive impairment impact their decision making and thinking?

Step 2: Who initiated the desire for contact?
1 Resident
Family
Weinberg Center
Guardian
HHAR (Hebrew Home at Riverdale)
PWACH (person who allegedly caused harm)
Other
(a) If Resident initiated:
"1 How did the resident express this desire?
'] What is the resident asking for?
1 What are the associated emotions involved with the desire for contact?
"1 How long has the client been at the Weinberg Center?
(b) If Family Initiated:
'] How does the resident respond to the request?
Which family member is requesting this?
What is being requested?
Why is this request being made?
What are the past and present family dynamics?
(c) If Weinberg Initiated:
1 What is being requested?
'] Why is this request being made?
") How does the resident respond to this request?
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(d) If Guardian Initiated:

1 What is being requested?

'] Why is this request being made?

"1 How does the resident respond to this request?
(e) If HHAR Initiated:

] What is being requested?

'] Why is this request being made?

"1 How does the resident respond to this request?
(f) If PWACH Initiated:

1 What is being requested?

"1 Why is this request being made?

"1 How does the resident respond to this request?

Step 3: Addressing reasons for Weinberg Center admission:

[0 What were the prior relationship dynamics between the client and PWACH?

I Does the client identify that harm was done?

[0 What is the client’s narrative of events and how do they view the person who
caused them harm?

Step 4: Case background relating to PWACH:

1 Psychiatric Hx

Substance Use Hx

Criminal Hx

Prior interactions with the Hebrew Home staff
Severity of harm to resident

Active legal case/legal case pending

Orders of Protection

Supports and protective factors

N O O B O

Step 5: If client is not able to verbalize request consider:

Tl Historical preferences, wishes, or values
Past Statements by the client

Family perceptions

Level of care:

= Rehab

= Skilled

=  Memory Care

= Palliative

= Hospice

OO

Assessment: Should Restorative Steps protocol proceed? If yes, continue to Step 6.



Appendix 1: RESTORATIVE STEPS

Step 6: Safety assessment

"1 Consider risks to client
o What are the current risks?
71 Consider other residents
o What is the risk of harm to other residents?
o What is the risk of harm to roommate?
'] Consider other professionals (Doctor, Nurse, CNA, Social workers, Activities,
Rehab, Security)
o What is the risk of harm to staff?
o Elicit feedback from staff prior to initial meeting.
o Notify staff about upcoming meeting location and time.
1 Safety planning
o Identify existing protective factors and explore additional supports that can
be implemented.
o Develop a comprehensive safety plan that addresses potential risks and
considers the reasons for shelter.
o Establish a mutually agreed-upon objective for the meeting to promote
collaboration and support positive outcomes.

Step 7: Communicate potential risks (physical, emotional, financial, sexual, and spiritual) and
benefits to relevant stakeholders.

O Does the resident understand what risks and benefits are involved?
0 Explore and communicate risks and benefits to Guardian or family.

Step 8: Establish Client Boundaries

[0 What are the client’s boundaries?
LI Ifclient is unable to communicate their boundaries, include supportive

community members, e.g. family, guardian, etc. in discussion.
0 What are the PWACH boundaries?

Step 9: Initial meeting with PWACH and Weinberg Center Social Worker
O Review of visitation agreement and discussion of client’s boundaries.
Step 10: Considerations prior to first visit between client and PWACH:

[0 The time and length of first visit is pre-scheduled, with the visit lasting a
maximum of 1 hour. Refer to restorative steps visitation policy.
[0 Setting of visitation considerations:
" Accessibility
"1Public space or private space
[1Sensitivity or reactivity to environment

Step 11: Initial meeting with PWACH and client:
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Meet with PWACH and escort them to meeting location

Monitor clients verbal and non-verbal reaction to seeing PWACH
Remain within direct vicinity to observe the entirety of the meeting
Escort PWACH off the premise after the meeting has concluded
Check in after first visit and evaluate impact on client

Evaluate if a second meeting will occur

Consider modifying restriction list

Oo0o00oooOonO

Step 12: Response to boundary violations:

O Boundary violation by resident:

[1Staff will assess the severity of the boundary violation and determine the
appropriate intervention, which may include verbal redirection, documentation,
temporary suspension of visits, or involvement of security.

0 Boundary violation by PWACH:

[1Staff will assess the severity of the boundary violation and determine the
appropriate intervention, which may include verbal redirection, documentation,
temporary suspension of visits, or involvement of security.

L1 If termination of visits is appropriate or requested by client, proceed to step 13.

Step 13: Termination of visits:

[0 Evaluate potential impact to the client if visits are terminated:
IPhysical
"JEmotional
"1Psychological
"I Spiritual
[ Provide appropriate referrals or supports as needed (e.g., mental health resources,
adapted safety planning, or spiritual care).



