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I. Introduction

Restorative justice is increasingly considered a framework to address categories of harm that have been
resistant to impact via the traditional justice system. This article examines the application of a restorative justice
framework to cases of elder mistreatment, particularly where the older adult experiencing harm has some degree
of cognitive impairment. Part 1 discusses the essential elements of restorative justice; first historically, and then
the ways in which its current rise in popularity is a direct response to perceived flaws or gaps in the traditional
justice system, particularly the criminal justice system. Part 2 explores the ways in which common features of
elder abuse can often be ill-suited to a traditional criminal justice response, particularly where the older adult who
has experienced harm has cognitive impairment. Part 3 examines three programs currently providing elder abuse
services and the degree to which these programs can integrate restorative practices. Finally, Part 4 examines the
emerging trend of implementing a restorative approach in elder abuse cases where the older adult has a court
appointed guardian or conservator; first through a case study, and then in an analysis of existing law. This article
views the restorative justice approach as an emerging, promising practice in elder abuse cases and advocates for
more consideration, both legally and clinically, of how current laws and programs can be adapted to expressly
address the unique needs of people with cognitive impairment.

II. Restorative Justice Generally
A. Restorative Justice Origins

The popularity of restorative justice in the United States has emerged largely as a response to critical
examination of the traditional justice system. Within the United States, the traditional approach to justice is
structured around retributive responses, focused on assigning fault and enacting punishment.? Within
contemporary justice systems, the response to harm is through punishment of the offender that is seen as
equivalent to the severity of a crime.®> Modern restorative justice models have emerged from critiques of
traditional justice systems as emphasizing punishment of the offender rather than addressing the personal and
communal harms experienced by those involved.*

Recognizing the relationship between restorative practices and indigenous and faith-based traditions is
critical to understanding modern restorative justice.” Simply highlighting indigenous and faith-based traditions in
broad terms can be challenging, as it risks oversimplifying and generalizing a diverse myriad of cultures, beliefs,
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and legal approaches.® Generally speaking, Native American and First Nation justice philosophy and practice
emphasizes healing and reintegrating individuals into their communities over punishment of the offender by the
state.” While not all indigenous legal traditions primarily utilize restorative practices,® many indigenous cultures
perceive the response to maltreatment as a communal process involving reconciliation and community healing.’

Particularly, Navajo law is deeply rooted in spirituality and creation, contrasting sharply with Western
legal systems.'® In Navajo culture, the concept of law, known as beehaz'aanii, is not merely a set of manmade
rules, but a sacred system of central importance given by the Holy People!! since the beginning of time.'? Within
this context, the Navajo approach to justice is an egalitarian process that involves shared responsibility, involving
resolutions through collective decision-making, rather than through authoritative processes.'> Traditional Navajo
civil resolution procedures use ceremony to promote dialogue and involve spiritual assistance, while drawing
upon respected knowledge and traditions that resonate with community members.'* The resolution process is
centered on principles of healing and restoration through group consensus and shared understanding of the nature
of the problem.!” This shared consensus becomes the foundation to determine a collective plan of action to restore
familial and community relationships.'®

B. Contemporary Restorative Justice

The concept of contemporary restorative justice is expansive, with various approaches to its
implementation and a range of definitions shaping its practice. As more practitioners become familiar with
restorative justice, there is increasing diversity of restorative methodologies and a corresponding sense of
ambiguity regarding its precise meaning.!” Scholars have called for the development of shared standards and
guiding principles to preserve the integrity of restorative practice while allowing for contextual adaptation.'®
While preserving integrity and allowing for flexibility in restorative adaptations can be a complex balancing act,
it allows for broadening the applicability of restorative principles across diverse populations and settings, making
it possible to engage more people in meaningful and relative ways.

Restorative justice can be described as both a philosophical framework and a set of practices.'® Its modern
emergence was first pioneered by Howard Zehr in the 1970s in an effort to address the shortfalls within the
Western legal system, primarily concerning the disregarded perspectives of the victims and central focus on the
punishment of the offender.?’ According to Howard Zehr, restorative justice can be described as an approach to
justice that views crime as not just a violation of the law, but as a violation of people, interpersonal relationships,
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and communities.?! Zehr asserts that there are three questions vital to restorative processes: Who has been hurt?
What are their needs? Who has the obligation to address the needs, right the harms, and restore the relationships???

According to Zehr, restorative justice responds to conflict and wrongdoing in a way that is both
meaningful and grounded in the needs of those involved to achieve a sense of healing.> Because the needs or
goals associated with healing vary depending on each person and their circumstances, approaches will differ
among individuals and communities.**

Restorative justice has gained significant traction in recent years, as evidenced by its use in various types
of legal proceedings, demonstrating a broadening of its application across different contexts.? Increasingly, state
statutes expressly reference restorative justice programming as an appropriate use of state funds or a complement
to state action in a variety of contexts.?® As of this writing, all of the 50 states have at least one reference to
restorative justice codified in their statutes, most commonly in the areas of criminal justice, education law, or
child welfare law.?’ In California, restorative justice is listed in the penal code’s legislative findings as one of the
purposes of criminal sentencing, and restorative justice programs are expressly listed among those that “should
be available for incarcerated persons.”?

Specific programs vary greatly in the ways they operationalize principles of restorative justice. Victim-
offender mediation?® is one example of a restorative model within a criminal context that is designed to foster
dialogue for both the victim and offender, often within formal justice systems.>® It can be utilized prior to a charge
or sentencing, or as a final resolution, with the goal of acknowledging the perspectives and needs of both parties
while holding the offender accountable for their actions.?!

Internationally, community and family group conferencing is a restorative justice process that has been
integrated into New Zealand’s criminal justice system.? It is a restorative approach where trusted supports of
both the victim and offender, with a professional facilitator, come together to discuss the impacts of an offense
and identify agreed upon outcomes.* Stakeholders and community partners play a role in monitoring the
offender’s compliance, diverting public safety away from police to community-based organizations.**
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C. Restorative Justice as a Response to Gaps in the Criminal Justice System

State law and particularly criminal law’s embrace of restorative justice is rooted in the growing body of
research demonstrating that these systems have traditionally fallen short in addressing the complex needs of those
who have experienced harm. Survivors frequently report that traditional legal proceedings fail to validate their
experiences or prioritize their healing.>> Many highlight how these processes can be retraumatizing, particularly
when there is emphasis on the progression of a case over the survivor's needs and desired choices.*® In doing so,
these systems have the potential to replicate the same power and control dynamics present in the harmful
relationship the survivor had been seeking help in addressing. In many cases, especially when the person who
caused harm is someone close to the victim, survivors may be hesitant to engage with a system that could impose
punitive outcomes rather than promote understanding or reconciliation.®’

In addition to its limitations in supporting the victims’ goals, the conventional criminal justice system
often neglects the needs of those who cause harm. Root causes such as trauma, economic instability, or lack of
community support are rarely addressed in punitive settings.®® In contrast, restorative justice emphasizes
accountability in a way that encourages self-reflection and responsibility. It provides space for individuals to
reflect and engage in reparative actions. This approach not only supports rehabilitation but has also been shown
to reduce recidivism and disrupt cycles of violence and harm.*’

Community involvement is a foundational element of restorative justice.** Whereas the conventional
system often isolates justice as a matter between the state and the offender, restorative justice views harm as
indicators of broken relationships within a broader social context.*! Through practices like community-building
circles and restorative conferences, restorative justice mobilizes communities to collectively support healing,
accountability, and prevention.*?

The expansive use of restorative practices is particularly relevant in fields like elder justice, where harm
often arises within complex relational and caregiving dynamics.*> A broader restorative practices framework
offers a foundation for fostering client empowerment and community responses, elements that are critical in
addressing and preventing elder abuse.

III. Restorative Justice in Elder Abuse Cases

The nature and dynamics of elder abuse may be ill-suited to a traditional justice approach. By definition,
elder abuse happens within the context of a relationship of trust.** Most frequently a family member is the person
causing harm.*> Additionally, there is often an interdependent relationship between the person causing harm and
the person experiencing harm, in which the person causing harm provides some level of caregiving or
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companionship to the person experiencing harm.* Elder abuse, like other forms of family violence, is not a single
event or occurrence, but a pattern of behavior that happens over time.*” Numerous studies have identified
cognitive impairment as a risk factor for abuse.*® While methodological issues make studies of this demographic
difficult, the rate of abuse experienced by this population has been found to be as high as five times the rate of
older adults without cognitive impairment.*’

In light of these characteristics of elder abuse, it is not surprising that older adults who experience abuse
are unlikely to report the harm to any professional, including law enforcement.’® Older adults who have
experienced harm caused by someone they care about do not want to subject that person to the manifold potential
consequences of a criminal prosecution. Incarceration is the most common potential harm generally cited, but
these harms also include the disruption, embarrassment and expense caused by arrest and subsequent court
appearances as well as the impact of arrest and prosecution on employment and benefits.’! Additionally, as stated
above, older adults often rely on the person who caused them harm for some degree of caregiving or
companionship, which the older adult may not want disrupted or likely permanently ended by a criminal
prosecution.>? In cases where an older adult is experiencing some degree of cognitive impairment, the impact of
upsetting this arrangement may be even more acute, as it may be challenging for the older adult to navigate finding
alternate sources of support and simply a change in routine may cause a functional decline.

Criminal prosecution often will not achieve justice as conceptualized by the older adult who experienced
harm. Often, the older adult conceives of justice as providing assistance to the person who caused harm, which
may come in many forms, including treatment for alcohol or drug misuse, mental health support, or assistance
around employment or housing. When the older adult who experienced harm is cognitively impaired, assistance
for the person who caused harm may involve addressing caregiver burden, behavioral symptom management,
caregiver-recipient conflicts, or lack of sufficient resources.® The role of orders of protection in criminal
proceedings is particularly illustrative of the gap between the perspective of an older adult victim as described
above and that of the criminal justice system itself.>* For example, in New York State, an order of protection
barring the defendant from any contact with the victim is issued at the outset of a criminal proceeding as a matter
of course.”® This order will remain in effect throughout the life of the criminal prosecution, and often part of a
negotiated settlement or a guilty verdict will be the issuance of a final order barring contact between the parties
for a period of years.>® This standard feature of the criminal justice process may be in direct contravention to the
goals of the older adult who experienced harm, whose goal is to maintain a relationship with the person who
caused harm, albeit one without the harmful pattern of behavior.
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Isolation is both a risk factor for elder abuse as well as a tactic used by people who cause harm to maintain
power and control over an older adult.’” Older adults who are socially isolated are more vulnerable to mistreatment
when they have fewer social contacts, perhaps because the lack of other social supports causes them to
increasingly rely, both emotionally and functionally, on the person causing them harm. Furthermore, as the person
causing harm further isolates the older adult, the older adult has fewer opportunities to disclose abuse and seek
help, allowing the abuse and its impact to grow more severe over time.>® While little research has been done on
social isolation among cognitively impaired older adults, there are indications that older adults with cognitive
impairment are even more likely to be socially isolated and may have more difficulty accessing social networks,>
particularly if someone is actively trying to prevent them from connecting with others.

The criminal justice system is not designed to address issues of social isolation or to increase community
connection for victims of crime. In contrast, and as discussed in Part 1 above, restorative justice practices are
fundamentally communal and address harm in the context of responsibility of and to the community.®® Therefore,
restorative practices may help to address not just the older adult’s goal of re-establishing or reframing their
relationship with the person who caused harm, but also their goal of reaffirming and strengthening community
ties.

Finally, scholarship has assessed criminal justice policies allowing the state to act over the objection of
older adult victims as rooted in ageist stereotypes about older adults.®' Professor Nina Kohn, in her article Elder
(In)Justice, views this trend through a feminist lens, as an outgrowth of the mandatory arrest policies implemented
in domestic violence cases.®? Just as there has been a recent backlash against these policies as not giving sufficient
agency to mostly female domestic violence victims, Kohn argues there ought to be a reckoning with criminal
justice policies around elder abuse and the degree to which they have been shaped by views of older adults as
incapable of acting in their own best interests.®® The rise of restorative justice practices, in both the domestic
violence and now the elder abuse arenas, seem to be a part of that reckoning, by centering the goals of the victim
in seeking justice.

When an older adult has been diagnosed with any degree of cognitive impairment, these ageist stereotypes
may be even more difficult to combat.® This is the case both where an older adult does not wish to participate in
a criminal justice proceeding, as described above, or conversely, where an older adult wishes to report abuse or
testify in a criminal proceeding but whose credibility is questioned due to even mild cognitive impairment. The
mere assertion of cognitive impairment may be sufficient to prevent an arrest in the first place or cause prosecutors
to decide not to proceed with a case because they believe an older adult with cognitive impairment won’t be able
to provide evidence sufficiently credible to meet their burden of proof.% In these cases, the criminal justice system
may be foreclosed even to those older adults who want to engage with it, because their credibility is questioned
rather than assumed.

IV. Elder Restorative Justice Programs Currently in Operation

As discussed above, the unique and complex characteristics of elder abuse can be well-suited to a
restorative justice approach. This Article will now examine several operational programs currently implementing
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restorative practices within their elder abuse intervention services, including those services offered to older adults
with cognitive impairment.

A. The Waterloo Restorative Justice Approaches to Elder Abuse Project/EART

The Waterloo Restorative Justice Approaches to Elder Abuse Project, initiated in Ontario, Canada in 2000,
was a community-based initiative developed in response to growing recognition that the conventional legal
system often fails to meet the complex needs of older adults experiencing abuse.®® The initiative aimed to create
safe spaces for older adults to rebuild trust and relationships, particularly where formal legal action felt too
adversarial or inaccessible.” The project had several goals, including increasing reporting of abuse, developing
and implementing restorative approaches, and developing capacity to navigate abusive situations.®® The
restorative justice aspect of the program operated through a partnership with Conflict Resolution Network Canada
and Community Justice Initiatives.®” These organizations facilitated restorative processes such as victim/offender
mediation, community conferencing, and community peacemaking circles.”® Referrals could be made by anyone
involved in the incident, and participation was decided by the older adult.”! Trained facilitators met individually
with participants to establish safety and readiness before bringing parties together.”?

In 2006, the program's name was changed to the Elder Abuse Response Team (“EART”) and began
operating within the Waterloo Regional Police Service domestic violence unit.”> The EART maintained
restorative justice as its guiding philosophy, but was broadened to provide other means of resolution where
restorative justice was not suitable.”* This shift in services addressed previous program limitations by increasing
the amount of referrals and better facilitating community partnerships.”

B. The RISE Model

The RISE (Relational, Individual, Social, and Environmental) model was developed in 2017 through a
collaboration between the Maine Department of Health and Human Services and the Elder Abuse Institute of
Maine.’® It was created to fill the gap in existing Adult Protective Services (“APS”) structures, which often close
elder abuse cases after brief crisis intervention, without addressing long-term healing or relationship dynamics.”’
RISE integrates restorative justice as one component of the larger program, “Repair Harm.””® Its framework was
created to support older adults, alleged harmers, and the broader social environment surrounding them.”

Restorative practices in RISE include person-centered goal setting, victim-defined reparative planning,
and voluntary engagement of accused harmers, when appropriate.®® Older adults who were harmed may articulate
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the harm, express needs, and help co-create restorative action plans.®! Those who caused harm are given the
opportunity to acknowledge wrongdoing and commit to specific, meaningful steps to prevent future harm.®? These
processes allow for adaptability and flexibility based on client safety, capacity, and relational dynamics, with an
emphasis on self-determination.®?

C. The Weinberg Center for Elder Justice Restorative Steps Program

The Weinberg Center for Elder Justice at the Hebrew Home at Riverdale (“Weinberg Center”) was
founded in 2005 to provide safe haven together with supportive services for older adults who are unsafe within
their communities.®* The program was created to fill a gap in services for older adults, whose needs cannot be
met in domestic violence and homeless shelter system, both because of the inability of those systems to meet
older adults’ medical or clinical needs and the lack of professionals working within those systems with expertise
in the specific issues facing older adults who have experienced abuse.®® The Weinberg Center is embedded within
a continuum of care facility that provides both rehabilitation and nursing care, enabling the program to address
the variety of complex medical and nursing needs for older adults in tandem with providing supportive elder
justice services.®® These services are provided by a multidisciplinary team of lawyers, social workers, and medical
professionals and include legal services, mental health services, case management, and housing navigation.” At
the core of their work is a commitment to person-centered, trauma-informed care, delivered through
comprehensive, multidisciplinary services that assess and respond to each client’s unique needs.® The program
is short-term, with the goal of working with each client to support their long-term housing goals.®

Programs based on the Weinberg Center model have been launched throughout North America by
grassroots professionals hoping to fill a similar gap in their own communities. In 2012, the Weinberg Center
created the SPRING Alliance (Shelter Partners: Regional. National. Global.) as a professional network for current
and nascent elder justice shelter programs focused on capacity building and technical assistance.”® In 2024, the
New York Academy of Medicine released a national, multi-site evaluation of the elder justice shelter
intervention.’! The evaluation was funded by the federal government’s Administration on Community Living, as
part of an effort to explore best practices in helping older adults who experienced harm to move from needing
crisis-level services to community-based living with local supports.®? Findings from the report suggest that elder
justice shelter programs can contribute to greater safety, improved physical and mental health, better social
connections, less recurring APS involvement, and greater long-term stability for older adults in need of services.”
There are currently 28 communities who participate in the SPRING Alliance with shelter programs in various
stages of development.®*
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Guided by clients’ voices, the Weinberg Center recognized that some older adults may seek to reconnect
with people who have previously caused them harm.’® In response, the Weinberg Center launched its Restorative
Steps initiative, an innovative protocol influenced by restorative justice principles.”® This initiative is a framework
that offers an organized yet flexible process for exploring reconnection and is grounded in the values of autonomy,
dignity, safety, and healing.”’ It utilizes careful clinical and ethical inquiry with respect for a client's lived
experience, and the belief that healing can include the restoration of previously harmful relationships in a context
that allows for boundaries that balance safety and connection.”®

As discussed above in Section 2, restorative justice principles may be responsive to the unique needs of
older adults with cognitive impairment who have experienced mistreatment. People who cause harm to older
adults employ unique tactics when the older adult has cognitive impairment.”® These tactics can compound the
societal biases against older adults with cognitive impairment to effectively substitute the judgments and beliefs
of others for those of the older adult. With a nuanced understanding of both elder abuse and cognitive impairment,
it is possible to center the healing of the older adult via a restorative process even where there is significant
cognitive impairment. This process requires expert investigation of the circumstances of the mistreatment as well
as expert listening to and observation of the older adult in order to truly prioritize their wishes.

Recognizing these principles and drawing on their extensive expertise, the Weinberg Center expanded its
Restorative Steps initiative to include a specialized restorative protocol primarily for older adults with dementia
and other neurocognitive diseases, including those with court-appointed guardians.'® This adapted framework
recognizes the impact of cognitive changes on communication, memory, and judgment, while still centering the
individual’s values, historical preferences, and past and present expressed desires.'”! This approach allows for
both the continued protection and safety of their clients, while acknowledging the complex emotional and
relational dynamics often present in elder abuse cases. The Restorative Steps Guiding Protocol for Clients with
Cognitive Impairment is attached to this article as an appendix.

The protocol is intended for use by professionals in determining whether a restorative approach is
appropriate in a particular case and if so, what framework would support a restorative process in order to minimize
risk while prioritizing meaningful connection in accordance with the client’s goals. The protocol begins by
determining who initiated the request for contact, whether it is the client, family, guardian, or the person who
caused harm. This initial question immediately prioritizes the client’s perspective on reconnecting with the person
who caused harm by seeking to distinguish other parties who might be initiating or supporting reconnection and
to acknowledge their voices and motivation as distinct from that of the client. In centering the client’s own voice
when considering the possibility of a restorative approach, the protocol considers the client's expressed values,
emotions, and preferences in a variety of ways that are not solely limited to verbal expressions. Cognitive
impairment often affects an older adult’s ability to communicate even strongly held wishes and preferences, which
have the potential to significantly impact quality of life.!%> Therefore, if a client cannot verbalize or express their
desires around reconnecting with a person who has caused them harm, the Weinberg Center will still consider a

5 SMUCKER ET AL., supra note 86, at 14.
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request for contact from another party by analyzing what the client’s position would be on the issue.'®® The
Weinberg Center draws on its expertise around elder abuse and cognitive impairment and considers past
statements, known values, and input from trusted community members, family members, or their guardian
relating to the client’s desire for contact, in an effort to understand the client’s wishes beyond verbal expression.!%

The protocol then prompts assessment of the client’s baseline cognitive impairment and dementia related
symptoms and the impact these symptoms may have on the older adult’s ability to demonstrate insight into the
harm that occurred, as well as to assess what would be meaningful to the older adult given their present cognition.
This assessment helps professionals prepare for how to most appropriately plan with the client for restored
contact, both in terms of therapeutic support before, during, and after a reconnection, as well as safety planning,
which may require the support of professionals, as well as family and other social supports.

This process also considers the severity and history of the harm that occurred, any ongoing legal matters
or court proceedings, both criminal and civil, and the emotional and physical risks involved in contact. The
protocol is completed by a multidisciplinary team of attorneys, social workers and medical professionals, who all
bring their respective professional expertise as well as knowledge and perspective of the particular case to bear
on answering the questions posed by the protocol. At the conclusion of the analysis, if it is determined that a
restorative approach can be attempted, a collaborative safety plan is developed with the client, family members,
community supports, or guardian prior to initial contact. Based upon all the information gathered through the
protocol, specific parameters for the visit are crafted which prioritize the client’s clinical needs and the goal of
maximizing their capacity, while also considering the specific history of the harm that occurred. The protocol
also includes steps for monitoring initial visits and evaluating the emotional impact on the client to help inform
phases for continued contact. The case study below, which describes how the protocol was used to initiate a
restorative process for a client with a court-appointed guardian, illustrates the benefits of this program for older
adults with cognitive impairment who have experienced harm.!%

This program benefits greatly from the controlled environment offered by a continuum of care facility and
the constant professional presence which can be utilized to supplement safety planning and support. The degree
to which the parameters of this protocol might be transferable to community settings is being explored.

V. Emerging Trends in the Use of Restorative Justice in Elder Abuse Cases
A. Ms. M’s Story - A Restorative Approach in a Guardianship Case

Ms. M is a 75-year-old who lived in the townhouse she owned with her adult son for approximately two
decades. She receives a significant pension in addition to Social Security benefits. In recent years, Ms. M began
to exhibit signs of cognitive decline and was ultimately diagnosed with vascular dementia. Initially, her son
assumed caregiving responsibilities, however concerns were raised by Ms. M’s family about his ability to meet
her complex care needs, citing his long-standing substance misuse.

In the fall of 2021, Adult Protective Services (APS) received a referral from NYPD for Ms. M after she
was found wandering alone, disoriented, nearly an hour from her home. The assigned APS caseworker sought to
connect Ms. M with essential services, including assistance with Medicaid planning and in-home care. However,
these efforts were repeatedly obstructed by her son, as he would not provide needed financial documents, and
refused home health aide services for his mother.

Further concerns emerged regarding financial exploitation, as it was believed Mr. S was misappropriating
his mother’s funds to support his continued substance use. In response, APS encouraged the son to engage in
treatment through a structured day program, so he could continue to support his mother at home and to prevent
him from using her funds. Despite these efforts, the son did not appear to actively participate in treatment and
began evading the program altogether.

103 See App. 1.
104 See App. 1.
105 See infia Part 4(A).
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Subsequently, APS received anonymous photos that depicted patterned bruising on Ms. M's arms, legs
and neck. When APS, accompanied by NYPD, conducted a home visit, they inquired about the injuries on Ms.
M. Despite her dementia symptoms, Ms. M was able to articulate that her son had been the one who injured her.
Due to significant safety concerns, Ms. M was admitted to a local hospital for evaluation. During her hospital
stay, her son was permitted to visit Ms. M, but this was quickly ended after Mr. S gave his mother a marijuana
edible in the hospital, which resulted in her experiencing increased paranoia and aggression.

Given Ms. M’s cognitive impairment and concerns for her safety, the hospital filed a guardianship petition
under New York Mental Hygiene Law § 81.08. Ms. M’s niece was appointed as her temporary guardian and
sought to have her admitted to the Weinberg Center Safe Haven Program. Initially, no contact was allowed
between Ms. M. and her son, even though the Article 81 final order listed the son as a person entitled to
visitation.!”® Ms. M’s niece and guardian opposed this visitation, and the Weinberg Center assisted her in
obtaining an order of protection in family court. During this proceeding, the son appeared in court while seemingly
intoxicated and never produced evidence of participation in a substance misuse treatment program, which was a
precondition of any sort of visitation with Ms. M. under the order of protection ultimately issued by the family
court. After the family court order expired, Ms. M’s son made a motion in the guardianship proceeding, requesting
visitation with his mother in accordance with the final order in the Article 81 guardianship proceeding. In his
motion, the son asserted that he was now sober and employed, and was now committed to rebuilding a safe
relationship with his mother.

This motion and the son’s representation of changed circumstances prompted the Weinberg Center
professionals to initiate use of the Restorative Steps protocol. Engaging with the protocol focused the
professionals on Ms. M’s history of devotion to her son, who she maintained a close relationship with despite his
long history of alcohol misuse. The protocol also underscored the fact that although Ms. M was unable to directly
express her present wishes around visits with her son due to her confusion and significant impairment, she was
generally quite social and responded positively to visits from family and friends.

Based on the analysis, it seemed to the professionals that to deny Ms. M the opportunity to engage with
her son now that he was sober and seeking to connect with her would contravene her long-standing values,
priorities and wishes. The Weinberg Center’s multidisciplinary professional team engaged with the guardian
around this conclusion, and the guardian was open to creating a plan for visitation with careful boundaries. The
team then began to develop an individualized safety plan. The guardian had already marshalled Ms. M’s assets,
so financial exploitation was no longer a concern. The team agreed that initial visits ought to take place in a public
area with supervision. The team also agreed that Ms. M’s son would need to sign a written agreement
acknowledging the parameters of the visits and acknowledging he would not bring Ms. M any food or otherwise
interfere with her medical care. Ms. M’s son was also required to provide periodic evidence of his continued
participation in a substance misuse treatment program.

The initial visit was supervised by Ms. M’s attorney as well as her son’s attorney. Ms. M seemed quite
happy to see her son. When she first saw him, she reached out toward him. She had a bright affect throughout the
visit and continuously attempted to engage him in conversation. She was monitored closely during and after the
visit for potential signs of distress such as pacing, agitation or tearfulness, and did not exhibit any. Subsequent
visits were supervised by the Weinberg Center multidisciplinary professional team. At each one, Ms. M seemed
very positively impacted by seeing her son.

Mr. S continued to demonstrate his renewed commitment to his personal growth and relationship with his
mother. Through the Restorative Steps process and by witnessing his mother in an appropriate care environment,
he began to acknowledge the harm he caused and expressed deep remorse for his actions. Determined to make
meaningful changes, Mr. S articulated a clear goal: to prove to his mother and family that he is capable of long-
term stability and is responsible for making amends.

196 N.Y. MENTAL HYGIENE LAW § 81.16(c)(6) (McKinney 2025).
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After six months of this, the visitation parameters were changed so explicit supervision was no longer
required. Under the adjusted terms, Ms. M’s son was required to schedule visits with the Weinberg Center
professionals. These visits were to take place during normal business hours, Ms. M’s son was to check in with
the Weinberg Center upon arrival and the visits were to be held only in public areas. The visits are ongoing and
Ms. M. continues to engage positively with her son and demonstrate enjoyment of his visits, while Mr. S continues
to maintain his sobriety and stability.

B. Restorative Justice in Guardianship or Conservatorship

As the case study above demonstrates, individuals with cognitive impairment can respond positively to
the use of restorative justice in guardianship or conservatorship proceedings. Under the 2017 Uniform
Guardianship, Conservatorship, and Other Protective Arrangements Act, a “guardian”!®’ is defined as someone
appointed by a court to make personal decisions on behalf of an individual and a “conservator”!?® is defined as
someone appointed by a court to make decisions with respect to the property or financial affairs of an individual.
Many states only use one of these terms, with a guardian responsible for both the person and property or a
conservator responsible for both.!%

The Uniform Act further provides the basis for appointing a guardian or conservator for an adult as:

(A) the respondent lacks the ability to meet essential requirements for physical health, safety, or
self-care because the respondent is unable to receive and evaluate information or make or
communicate decisions, even with appropriate supportive services, technological assistance, or
supported decision making; and (B) the respondent’s identified needs cannot be met by a protective
arrangement instead of guardianship or other less restrictive alternative . . . .!"°

While the Act does not specifically define “capacity” or “incapacity,”!!! it takes both functional and cognitive
elements, as well as an individual’s needs, into consideration when determining whether an individual with
cognitive impairment should be appointed a guardian or conservator.'!? Such elements can also be taken into
consideration when guiding the process of restorative justice.

The elder justice models previously discussed provide support for using restorative justice in guardianship
and conservatorship proceedings, including when the individual is experiencing mild or significant cognitive
impairment.''* For example, the RISE model assists older adults, with cognitive impairment and who have been
harmed, with expressing their needs and goals through a RISE Advocate who consults other trusted individuals
and substitute decision-makers to help guide the restorative process.!'* Similarly, the Weinberg Center’s
Restorative Steps program includes clients with cognitive impairment and centers their approach around the
client’s expressed values, emotions, and preferences, including past statements, known values, and input from
family members, appointed guardians and conservators, or others if the client cannot verbalize or express their
values, wishes or preferences.!!”

107 UNIF. GUARDIANSHIP, CONSERVATORSHIP & OTHER PROTECTIVE ARRANGEMENTS ACT § 102(9) (UNIF. L. CoMM’N 2017).

18 4. § 102(5).

109 See, e.g., CONN. GEN. STAT. § 45a-650(f)—(g) (2025); N.Y. MENTAL HYG. LAW § 81.02(a); FLA. STAT. § 744.102(9) (2025); CAL. PROB. CODE §
1801(c) (West 2025).

110 UNIF. GUARDIANSHIP, CONSERVATORSHIP & OTHER PROTECTIVE ARRANGEMENTS ACT § 301(a).

T There has been a recent shift toward defining “capacity” in a way that reflects its potential to fluctuate over time and across contexts. For example,
the Uniform Health-Care Decisions Act of 2023 adopted a more individualized standard for assessing “capacity.” Section 3 emphasizes an
individual’s abilities and limitations and recognizes supported decision-making, while Sections 4 through 6 provides guidance on how capacity
determinations should be made. In comparison, most guardianship statutes (like Indiana’s) typically define “incapacity” by listing conditions that
may prevent decision-making, such as “mental illness, infirmity, substance use, incarceration, duress, fraud, or undue influence.” See UNIFORM
HEALTH-CARE DECISIONS ACT (UNIF. L. COMM’N 2023); see also IND. CODE § 29-3-1-7.5 (2025).

112 UNIF. GUARDIANSHIP, CONSERVATORSHIP & OTHER PROTECTIVE ARRANGEMENTS ACT § 301 cmt.

113 See id. prefatory note.

114 Burnes et al., supra note 76, at 968.

115 SMUCKER ET AL., supra note 86, at 14.


https://doi.org/10.1093/geront/gnac083

2026] Restorative Justice, Elder Mistreatment, and Cognitive Impairment: 129
Toward Expanding Current Frameworks

The 2022 National Guardianship Standard of Practice!!¢ also provides support for using restorative justice
after a guardian or conservator has been appointed. NGA Standard 7 for Decision Making requires guardians “to
identify and advocate for the person’s goals, needs, and preferences.”'!” Under this standard, if the person is
unable to express their goals, needs, or preferences, the guardian is required to seek input from others familiar
with the person to determine what the person would have wanted.!'® Only when the person’s goals, needs, or
preferences cannot be ascertained may the guardian make a decision in the person’s best interests.'!

Additionally, there is support that individuals experiencing severe cognitive impairment can participate in
the process of restorative justice.'?” One recent study found that while many providers expressed concerns about
the participation of older adults who have advanced cognitive impairment or impaired capacity, some believed
that with proper supports, older adults with cognitive impairments could participate in the restorative process.'?!
Even if they were unable to actively participate in the restorative process, the providers believed that cognitively
impaired individuals could still benefit from outcomes negotiated on their behalf.!?? This demonstrates that adults
with severe cognitive impairments under guardianship and conservatorship could still benefit from restorative
justice through their participation or the use of supports.

Some states have identified the benefits of restorative justice in guardianship and conservatorship
proceedings. For example, Nebraska!?® permits contested guardianship and conservatorship cases to be accepted
for restorative justice programs. As restorative justice practices become more common, it is anticipated that the
number of states permitting restorative justice in guardianship and conservatorship proceedings will increase.'**
In the meantime, the RISE Model, Weinberg Center for Elder Justice’s Restorative Steps Program, and 2022
NGA Standards of Practice provide excellent guidance and support for the use of restorative justice in
guardianship and conservatorship proceedings, including when individuals are experiencing mild or significant
cognitive impairment.

V1. Conclusion

Restorative justice approaches are emerging as promising practices to address cases of elder mistreatment.
Restorative approaches are particularly responsive to the gaps within the criminal justice response to elder abuse.
As this article has shown, these gaps may be further exacerbated when the older adult who experienced harm has
cognitive impairment. Therefore, restorative approaches should be considered in these cases, even where the older
adult has a court appointed guardian or conservator. This article advocates for more clinical and legal work to
design programmatic elements that expressly address the unique needs of older adults with cognitive impairment
within a restorative justice framework, and ultimately, more research to evaluate the impact of these programs.
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Appendix 1: RESTORATIVE STEPS

GUIDING PROCEDURES FOR CLIENTS WITH COGNITIVE IMPAIRMENT

Guiding Statement: The Weinberg Center supports the autonomy of older adults living with
dementia and works to facilitate their sense of dignity and respect. Through this commitment, we
seek to advance the equity and inclusion of residents with cognitive impairments by including
them in our Restorative Steps initiative. Professionals must balance accountability and flexibility
when implementing this protocol.

Statement of Purpose: The Weinberg Center recognizes clients may want to reconnect with those
who have caused them harm as part of their healing process. A trauma-informed approach to
working with older adults who have experienced abuse, including those living with cognitive
impairment, requires centering clients’ goals and values. To assess a desire for contact with a
third party who may have caused harm, we will utilize the following protocol.

Step 1: What was the client’s cognitive baseline when coming into shelter? How does the
resident’s cognitive impairment impact their decision making and thinking?

Step 2: Who initiated the desire for contact?
1 Resident
Family
Weinberg Center
Guardian
HHAR (Hebrew Home at Riverdale)
PWACH (person who allegedly caused harm)
Other
(a) If Resident initiated:
"1 How did the resident express this desire?
'] What is the resident asking for?
1 What are the associated emotions involved with the desire for contact?
"1 How long has the client been at the Weinberg Center?
(b) If Family Initiated:
'] How does the resident respond to the request?
Which family member is requesting this?
What is being requested?
Why is this request being made?
What are the past and present family dynamics?
(c) If Weinberg Initiated:
1 What is being requested?
'] Why is this request being made?
") How does the resident respond to this request?
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(d) If Guardian Initiated:

1 What is being requested?

'] Why is this request being made?

"1 How does the resident respond to this request?
(e) If HHAR Initiated:

] What is being requested?

'] Why is this request being made?

"1 How does the resident respond to this request?
(f) If PWACH Initiated:

1 What is being requested?

"1 Why is this request being made?

"1 How does the resident respond to this request?

Step 3: Addressing reasons for Weinberg Center admission:

[0 What were the prior relationship dynamics between the client and PWACH?

I Does the client identify that harm was done?

[0 What is the client’s narrative of events and how do they view the person who
caused them harm?

Step 4: Case background relating to PWACH:

1 Psychiatric Hx

Substance Use Hx

Criminal Hx

Prior interactions with the Hebrew Home staff
Severity of harm to resident

Active legal case/legal case pending

Orders of Protection

Supports and protective factors

N O O B O

Step 5: If client is not able to verbalize request consider:

Tl Historical preferences, wishes, or values
Past Statements by the client

Family perceptions

Level of care:

= Rehab

= Skilled

=  Memory Care

= Palliative

= Hospice

OO

Assessment: Should Restorative Steps protocol proceed? If yes, continue to Step 6.
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Step 6: Safety assessment

"1 Consider risks to client
o What are the current risks?
71 Consider other residents
o What is the risk of harm to other residents?
o What is the risk of harm to roommate?
'] Consider other professionals (Doctor, Nurse, CNA, Social workers, Activities,
Rehab, Security)
o What is the risk of harm to staff?
o Elicit feedback from staff prior to initial meeting.
o Notify staff about upcoming meeting location and time.
1 Safety planning
o Identify existing protective factors and explore additional supports that can
be implemented.
o Develop a comprehensive safety plan that addresses potential risks and
considers the reasons for shelter.
o Establish a mutually agreed-upon objective for the meeting to promote
collaboration and support positive outcomes.

Step 7: Communicate potential risks (physical, emotional, financial, sexual, and spiritual) and
benefits to relevant stakeholders.

O Does the resident understand what risks and benefits are involved?
0 Explore and communicate risks and benefits to Guardian or family.

Step 8: Establish Client Boundaries

[0 What are the client’s boundaries?
LI Ifclient is unable to communicate their boundaries, include supportive

community members, e.g. family, guardian, etc. in discussion.
0 What are the PWACH boundaries?

Step 9: Initial meeting with PWACH and Weinberg Center Social Worker
O Review of visitation agreement and discussion of client’s boundaries.
Step 10: Considerations prior to first visit between client and PWACH:

[0 The time and length of first visit is pre-scheduled, with the visit lasting a
maximum of 1 hour. Refer to restorative steps visitation policy.
[0 Setting of visitation considerations:
" Accessibility
"1Public space or private space
[1Sensitivity or reactivity to environment

Step 11: Initial meeting with PWACH and client:
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Meet with PWACH and escort them to meeting location

Monitor clients verbal and non-verbal reaction to seeing PWACH
Remain within direct vicinity to observe the entirety of the meeting
Escort PWACH off the premise after the meeting has concluded
Check in after first visit and evaluate impact on client

Evaluate if a second meeting will occur

Consider modifying restriction list

Oo0o00oooOonO

Step 12: Response to boundary violations:

O Boundary violation by resident:

[1Staff will assess the severity of the boundary violation and determine the
appropriate intervention, which may include verbal redirection, documentation,
temporary suspension of visits, or involvement of security.

0 Boundary violation by PWACH:

[1Staff will assess the severity of the boundary violation and determine the
appropriate intervention, which may include verbal redirection, documentation,
temporary suspension of visits, or involvement of security.

L1 If termination of visits is appropriate or requested by client, proceed to step 13.

Step 13: Termination of visits:

[0 Evaluate potential impact to the client if visits are terminated:
IPhysical
"JEmotional
"1Psychological
"I Spiritual
[ Provide appropriate referrals or supports as needed (e.g., mental health resources,
adapted safety planning, or spiritual care).



