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Abstract

The United States is getting older. As the ageing population grows, so does the prevalence of elder
financial abuse. One of the most devasting forms of financial abuse occurs when an older adult unknowingly
signs over a deed to their home, a cornerstone of their financial stability and key asset necessary for aging in
place. While legal remedies exist in both civil and criminal courts, these protections are largely inaccessible to a
self-litigant for a variety of reasons. Under California law, elder abuse restraining orders (“EAROs”) offer some
protections, but recent case law in Newman v. Casey prevents the return of real property, even if that property has
been procured through fraud or undue influence. This Article advocates for reform, including expansion of the
current EARO statute to include the return of real property. There should be trials or “prove-up” hearings and a
court investigator process, like those used in many probate proceedings. This Article also suggests several other
potential reforms, such as strengthening the regulation of notaries and implementing short-term deed rescission
rights for adults over 65. These measures could help fill critical gaps in protection and ensure older adults can
prevent the loss of home ownership due to financial abuse.

1. Introduction

In the United States, the ageing population is growing at an unprecedented rate. Experts estimate that the
number of individuals over 65 will increase dramatically in the next 40 years,' causing a significant shift in our
age demographics and amplifying the need to safeguard the financial security and well-being of older adults. One
of the most pernicious threats facing older adults is the likelihood of elder financial abuse. Broadly, elder financial
abuse occurs when someone illegally or improperly takes the money or property of an older adult for their own
personal use.? While elder financial abuse can take many forms, the loss of home ownership can have particularly
devastating effects. As older adults desire to age safely in place in their homes,? protecting this asset from financial
abuse is critical to ensure their ongoing economic security, their safety, and their autonomy.

Elder financial abuse is a phenomenon that affects millions of older adults every year, causing billions in
lost income, property, and assets.* The majority of abuse is at the hands of family members.> While the financial
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toll of these losses is staggering, the emotional shame and embarrassment of being victimized by someone you
love and trust can never be fully remedied.® For many Americans, their dream of home ownership has provided
a deep sense of security, economic stability, and upward mobility. The family home is often the only asset that
can be passed on to build generational wealth. As adults continue to live longer than ever before, the home is also
one of the most important assets to assist them in their aging goals. The home is not just a place of comfort and
familiarity. It is a nest egg that can provide options for financing to pay for in-home care,’” may be large enough
to accommodate a caregiver or family member moving in, or may be used to rent out or sell to help pay for
residential living if the need arises. However, this also means that the home itself is a valuable asset, ripe for the
taking.

Every state provides older adults with at least some criminal or civil legal remedies to pursue when
financial losses occur. Although these laws exist, practically speaking, our legal system continues to lag in its
ability to resolve this type of dispute in an expeditious and financially realistic manner. Engaging in protracted
litigation takes significant time, skill, and financial resources, when time and money are not often on the older
adult’s side. A home that an older adult has lived in their entire life, and the jewel of their many years of hard
work, could be gone in the time it takes to complete a signature.

California is one state that has implemented several laws designed to protect older adults from abuse.
Along with criminal statutes and civil remedies, older Californians under Section 15657.03 of the Welfare and
Institutions Code can file for elder abuse restraining orders (“EAROs”).® While these petitions address emotional,
verbal, physical, and financial harms,’ the recent decision in Newman v. Casey'® raises concerns that the remedies
stop short of returning real property that was procured through fraud or undue influence. Before Newman, there
was no definitive precedent that prevented the return of real property in an EARO matter. The Newman case
highlighted that, for Californians who are victims of elder financial abuse, some of the most appropriate remedies
can only be achieved by filing a civil lawsuit.'!

What is most troubling about the Newman ruling is that the processes and procedures for signing over a
deed are relatively simple: draft the deed, sign the deed in front of a notary, and record the deed. A defendant can
obtain ownership relatively quickly and inexpensively, but to undo the abusive and fraudulent transaction the
older adult faces an expensive and lengthy process. Why should it be so much harder for victims to right the
wrongs committed against them?

As this Article will discuss, the barriers older adults face in seeking private counsel to assist in the return
of real property are significant. For many, the civil litigation process is simply not an option. On the other hand,
many individuals represent themselves in EARO matters. This Article contends that the EARO process should be
expanded to provide for the return of real property. Moreover, outside of the EARO process, we need to explore
other ways the law can quickly support a return of real property and protect the precious jewel of home ownership.

This Article will also explore other potential avenues for reform, including an overhaul of California’s
notary laws, which currently do not require a notary to check for the signer’s capacity or willingness to effectuate
documents, or require a notary to confirm that the signer understands the documents being signed. As will be
discussed, these and other potential safeguards could be implemented to require people over 65 confirm they
understand they are signing a deed that transfers their ownership to someone else.

Aside from changes to notary laws, other laws could be strengthened to protect an older adult from
unwittingly signing over their property. Laws regarding rescission of deeds could be implemented to allow a short
time for older adults to rescind a deed. These laws would mirror those in effect for home solicitation contracts
where older adults have additional time to cancel certain contracts.

1d.
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This Article has seven Parts. Part II will discuss a case example from the Elder and Health Law Clinic at
the University of the Pacific, McGeorge School of Law in Sacramento, California, where the return of real
property was granted in an EARO filing in 2020. This client story narrates a common theme of cases litigated in
the Clinic, where an older adult has unknowingly signed over real property to a family member. Part II will further
discuss the scale of elder financial abuse. Part III will address the available remedies in California civil and
criminal law and will review the Newman decision. Part IV will address why the EARO process, in California
and beyond, should be expanded to permit the return of real property belonging to an older adult. Part V will
argue that EARO laws should be expanded to provide more complete relief. Lastly, Part VI will examine other
proactive alternatives to help prevent elder financial abuse, including reform to notary laws and rescission time
periods for deeds signed by individuals over 65.

II. Return of Real Property—An EARO Example

Part II covers the return of real property, beginning with real experience approaching the process discussed
in Section A.

A. Case Example

The Elder and Health Law (“EHL”) Clinic at the University of Pacific’s McGeorge School of Law has
been in existence since 2010.'? The EHL Clinic provides legal services to residents of Sacramento County age 60
and older who demonstrate the highest need and vulnerabilities. To meet emerging demands in the Sacramento
community, the Clinic has developed expertise in elder financial abuse. It regularly represents clients in elder
abuse restraining orders, civil litigation matters, and probate litigation matters. It is the only legal service provider
in Sacramento County that provides this legal type of representation, making its varied subject matters a rich,
fulfilling experience for its students. In addition to elder abuse, the Clinic handles consumer issues, access to and
maintaining eligibility for public benefits (Social Security, Medicare, Supplemental Security Income, MediCal,
and In-Home Supportive Services), powers of attorney, advance health care directives, estate planning, and
probate litigation. The Clinic receives referrals from many community partners and works frequently with Adult
Protective Services.

As a staff attorney in the Clinic since 2018, this Author has seen many cases with a standard fact pattern:
an older adult loses title to their home at the hands of a family member. One case highlighted the need for a quick
return of real property to the client so that she could avoid homelessness and maintain her only source of income.

In early 2020, the EHL Clinic, on behalf of Isabelle Orona,'® aged 73, filed an EARO matter against her
daughter, Claudia, alleging financial abuse, elder abuse, and neglect. Mrs. Orona alleged that her daughter had
secretly acquired title to her two residential properties. Mrs. Orona resided in one property with her husband,
Armando, aged 84, and Claudia, her adult daughter, aged 41. The other property was used as a rental and the
couple relied on the rental income to support themselves.

Claudia was a caregiver for her parents. She drove them to appointments, went to the grocery store, cooked
meals, and provided them with their medications, among other tasks. In 2018, Mrs. Orona alleged that her
husband’s health began declining rapidly. The couple, fearing that he did not have long to live, became concerned
about passing their properties to Claudia when they died. Claudia suggested they transfer the properties to her
immediately, offering that she would continue to provide care to them in their home and ensure the rental was
well looked after. The couple trusted their daughter and, relying on her promises to care for them, agreed to sign

12 Elder & Health Law Clinic, UNIV. OF THE PACIFIC, https://www.pacific.edu/law/legal-clinics/elder-and-health-law-clinic (last visited Apr. 18,
2026).

13 The identity of the individuals in the case summarized in this Article have been changed to protect their privacy and the confidentiality of the
attorney-client relationship.
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the homes over to her. Claudia promised that if they needed the homes back in their names for any reason, she
would execute a transfer back whenever they asked.

In March 2020, only a few days into a statewide shutdown due to the Covid-19 pandemic, Claudia abruptly
abandoned her parents in their home, alerting them that they were on their own. Without Claudia to care for them,
the couple had no ability to leave the home for food. They subsisted on random pantry food for several weeks.
Unbeknownst to her parents, Claudia was trying to quickly sell her parents’ homes. She had arranged for cash
buyers for both properties, but a report to Adult Protective Services was made anonymously. Once Mrs. Orona
was referred to the Clinic, a request for an EARO was filed against Claudia. Mrs. Orona sought a restraining order
against her daughter seeking protection from further abuse and the return of her properties. Unable to file a
contemporaneous civil action due to covid court closures, Mrs. Orona argued that the taking of her homes
constituted ongoing financial abuse. Without the return of the properties, Mr. and Mrs. Orona faced homelessness
and a lack of income.

At the time, there were no other cases that addressed whether the return of real property was permitted in
an EARO matter. The EHL Clinic argued that the superior court had wide latitude in granting equitable relief.'*
The EARO judge agreed that the taking of the properties constituted ongoing elder abuse and, to prevent future
harm, ordered the return of the properties to Mr. and Mrs. Orona. Mrs. Orona was able to prevent the sale of her
properties and obtain the return of the titles to her name. She was then able to engage in proper estate planning to
pass her properties to her designated beneficiaries. Had the abuse occurred today, however, the only remedy for
Mr. and Mrs. Orona would be to file a civil lawsuit.

Through the EARO process, Mr. and Mrs. Orona were able to avoid lengthy and costly litigation. They
were able to quickly have their properties returned to them, ensuring they had a monthly income to live off, and
a home in which to continue to age in place. If not for the EARO process, Mr. and Mrs. Orona would have been
forced into a lengthy and costly civil litigation matter to have their properties returned to their names. With no
savings and no access to take out money from their homes, the couple would not have been able to afford a private
attorney to file a civil lawsuit against Claudia.

This case highlights the problem with Newman, and many of the current laws discussed below, which all
embody a flawed assumption: older adults will have the means to hire attorneys to assist them in navigating these
complex matters.

B. The Demonstrated Need

What happened to Mr. and Mrs. Orona is not unusual. Over the years there have been many cases regarding
elder financial abuse in the headlines.!®> But elder financial abuse does not just occur to the rich and famous who
have millions of dollars to lose. In the United States it is estimated that over 10% of people over 65 and older
experience some form of elder abuse.'® During the Covid-19 pandemic, those numbers rose drastically and it is
estimated that one in five older adults experienced some form of abuse.!” Other studies worldwide indicate that
6.8% of the population of older adults has experienced financial abuse.'® Even more staggering is the fact that

14 Supporting this argument is the discussion in Swann v. Charlotte-Mecklenburg Bd. of Educ., where the Supreme Court stated that “[o]nce a right
and a violation have been shown, the scope of a district court’s equitable powers to remedy past wrongs is broad, for breadth and flexibility are
inherent in equitable remedies.” 402 U.S. 1, 15 (1971).

15 E.g., Deborah Roberts & Joan Martelli, Brooke Astor Trial Verdict Latest in Long Family Drama, ABC NEWS (Oct. 9, 2009, 10:48 AM),
https://abcnews.go.com/2020/Astor/brooke-astor-son-anthony-marshall-guilty-fraud-larceny/story?id=8629431; David Hochman, The Last Days of
Stan Lee, AARP, https://www.aarp.org/entertainment/celebrities/stan-lee-elder-abuse/ (last visited Apr. 18, 2026); Nancy Dillon, Priscilla Presley
Sues for ‘Abhorrent’ Financial Elder Abuse, Claims Losses Over 81 Million, ROLLINGSTONE (July 18, 2024),
https://www.rollingstone.com/music/music-news/priscilla-presley-lawsuit-financial-elder-abuse-1235063496/.

16 Elder Just. Initiative, About Elder Abuse, U.S. DEP’T JUST., https://www justice.gov/elderjustice/about-elder-abuse (last visited Apr. 18, 2026).

17 E-Shein Chang & Becca R. Levy, High Prevalence of Elder Abuse During the COVID-19 Pandemic: Risk and Resilience Factors, 29 AM. J.
GERIATR. PSYCH., no. 11, Nov. 2021, at 1152, 1153; Get the Facts on Elder Abuse, NAT’L COUNCIL ON AGING (July 8, 2024),
https://www.ncoa.org/article/get-the-facts-on-elder-abuse/.
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financial exploitation of individuals over 60 years of age causes over $28 billion in loss annually.!® While many
assume that scammers, unknown individuals, or unrelated caregivers perpetrate elder abuse, the ugly truth is that
most abuse occurs at the hands of someone the older adult knows.?’ Available data suggests that almost 50% of
perpetrators of abuse are family members.?! In examining the toll of this familial financial abuse, it is estimated
that $20 billion of the annual loss reported above is attributed to people the older adult knows.??

Elder abuse is also more than just the loss of billions of dollars. Older adults have higher rates of
depression, shame, hospitalizations, and institutionalization due to abuse.?* The financial strain is also not just the
older adults’ problem to bear—abuse has caused severe financial strain on our healthcare system in the amount
of $5.3 billion.>* Even one event of elder financial abuse can trigger an upheaval in the older adult’s life, causing
“loss of independence, serious complicating illness, and even death.”? These health outcomes will worsen as
more people than ever are getting older.

In California, the fastest growing population category is 80 and older.?® The population of the 60-plus age
group will continue their 142% increase over the next 15 years.?” Additionally, the next 15 years will also see the
remainder of the 238% increase in people age 80-plus.?® Even before this shift in the aging population, elder
financial abuse was the number one crime against older adults.?

Although the numbers support that abuse occurs regularly, we also know that financial crimes against
older adults often go unreported.*® Victims of elder financial abuse may not want to report abuse for fear of what
may happen to that family member or their relationship with that family member.>! Crimes against elders in a
family setting are often ignored by law enforcement, who may classify the issue as a family dispute rather than
the crime it is.*? This also means that there is a lack of data on the nature and scope of elder financial abuse.*?

C. The Intersection of Housing and Financial Abuse

Financial abuse can also lead to economic instability and homelessness. Homelessness has significant
effects on health outcomes for people in any age category, but especially for older adults.>* With limited resources
for affordable senior housing,* losing any housing could have damaging effects for people in these age categories
who are already on fixed incomes. In California especially, where housing costs are exceptionally high, older
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24 Jerome M. Adams & Lance Robertson, Elder Abuse: A Public Health Issue That Affects All of Us, ADMIN. CMTY. LIVING, acl.gov/news-and-
events/acl-blog/elder-abuse-public-health-issue-affects-all-us-0# (last modified May 7, 2020).
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27 Fact Sheet: Older Adult Demographics, CAL. DEP’T AGING, https://www.aging.ca.gov/download.ashx?IEOrcNUV0zb4L9ijwWImXw%3d%3d (last
updated Sept. 26, 2024).
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adults have maintained ownership of real property because most have owned their homes for decades.*® Losing
their home would make it exceptionally difficult to ever own another home again on their fixed incomes.>’

While older adults tend to own their homes more so than other age populations, the fastest growing
population of people experiencing homelessness in the United States are individuals over 55.3 In 2021, it was
reported that almost two-thirds of people over 65 who were entering homeless shelters were doing so for the first
time.>® Additional data in 2024 suggested that the trend in older adults experiencing homelessness was occurring
in part due to the problems related to affordability, accessibility, and availability of appropriate housing for older
adults.*’ Further, lack of infrastructure is preventing older adults from aging in place. This infrastructure includes
economic stability, neighborhood environments, and reduced isolation.*! Lastly, the challenges older adults face
on a fixed income means that older adults must make difficult decisions about how and where they spend their
money on even basic necessities.*” With homelessness on the rise, the need to protect housing at any cost is
significant, as those who have worked hard to purchase their homes want to stay there. Eighty-eight percent of
older adults have reported that it was important to them to continue living safely in their homes for as long as
possible.*?

The reasons for increased homelessness among older adults show a trend regarding the affordability of
housing in California. Research indicates that public benefits do not provide enough money to support housing
and that older adults are languishing for years on affordable housing lists.** Recent research also indicates that
elder abuse may be a risk factor in driving increased homelessness in older adults.* Since there is already a
shortage of affordable housing, older adults cannot afford to continue to lose housing options to financial
exploitation.

Housing has long been considered a social determinant of health.*® Moving forward, new policy changes
considering the “One Big, Beautiful Bill”*’ are going to have significant effects on health and housing options for
older adults. California is already dealing with significant funding deficits that will negatively affect older
adults.*® The federal budget cuts that are projected under the One Big, Beautiful Bill will have a devastating effect
on long-term care planning for older adults.*’ Drastic funding cuts to Home and Community Based Services are
expected, forcing more older adults into institutionalized settings as they will no longer have access to the support
systems that would allow them to age in place.’® The potential Medicaid cuts will also cause nursing homes to

36 See Hans Johnson, California’s High Housing Costs Have Created a Million “House Rich” Millionaires (July 21, 2022),
https://www.ppic.org/blog/californias-high-housing-costs-have-created-a-million-house-rich-millionaires/; see also ADMIN. CMTY. LIVING, 2023
PROFILE OF OLDER AMERICANS 14 (2024) (finding that in 2022, of the 14.8 million households in the United States headed by people seventy-five and
older, seventy-eight percent owned their own homes).

37 ADMIN. CMTY. LIVING, supra note 36.

38 Erica Costello, Fostering Stability in Aging: Assisting Older Adults At-Risk of Poverty and Homelessness, 46 BIFOCAL 47, 47 (2025) (citation
omitted); see Daniel Soucy et al., State of Homelessness: 2025 Edition, NAT’L ALL. END HOMELESSNESS (Sept. 4, 2025),
https://endhomelessness.org/state-of-homelessness/.
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close in California.’! This means that although demand for nursing homes may increase, there will be fewer beds
overall.>? Without community-based services to help people age in place, and without open nursing home beds to
move to if they cannot, there will be nowhere else for older adults to go.

When looking at these numbers, it is crucial to see elder abuse as the public health crisis that it is.>} In
summary, when elder financial abuse is so prevalent, losses are in the billions, and housing is already in short
supply, more must be done now to protect these resources.

III. Elder Financial Abuse — An Overview

Part III provides an overview of elder financial abuse and its significance when discussing an older adult’s
loss of real property.

A. Capacity

One of the perceived barriers to prosecuting or litigating elder financial abuse is that the client or victim
may not be a reliable witness due to a lack of capacity to testify or recall the underlying events or facts. While
these are valid concerns, there is an element of bias. The bias about capacity in older adults likely stems from a
belief that all older adults have diminished capacity.>* This bias may be rooted in the prevalence of Alzheimer’s
disease or other dementia-related illnesses that affect older adults. In the United States, about one in nine
individuals age 65 and older has Alzheimer’s dementia, and the percentage of people living with Alzheimer’s
dementia increases with age.> Older adults may have memory issues, cognitive decline, or experience other health
issues that contribute to their capacity.>® This should not, however, be viewed as a barrier to legal remedies.

i.  Presumption of Capacity

Whether someone demonstrates capacity can be complex because capacity can be variable by task and
context.’’ California law creates a rebuttable presumption that every person has the capacity to “make decisions
and to be responsible for their acts or decisions.”*® This presumption can be rebutted with evidence of a deficit in
alertness and attention, information processing, thought processes, and ability to modulate mood and affect, but
a diagnosis of a mental or physical disorder alone is not enough to prove incapacity.®® The deficit must
significantly impair the person’s ability to understand and appreciate the consequences of the act or decision in
question.®! When determining a party’s capacity, the court will consider the frequency, severity, and duration of
periods of impairment.®?

SUId.

2 Id.

33 Adams & Robertson, supra note 24.

4 Arabelle Malinis, Protecting an Older Adult’s Estate Plan from Capacity Challenges, 36 CANHR L. NETWORK NEWS, no. 2, 2025, at 1, 1.

35 ALZHEIMER’S ASS’N, 2025 ALZHEIMER’S DISEASE FACTS AND FIGURES 29 (2025) (citations omitted) (stating 33.4% of individuals over eighty-five
years old have Alzheimer’s dementia).

36 See id. at 5.

57 Lori Mars et al., Balancing Protection and Autonomy: A Person-Centered Approach to Older Adult Guardianship Adjudication, 16 J. AGING L. &
PoL'Y 74, 76 (2025).

8 CAL. PROB. CODE § 810(a) (West 2026).

59 1d. § 811(b).

0 1d. § 811(d); see AM. BAR ASS'N COMM'N L. & AGING ET AL., JUDICIAL DETERMINATION OF CAPACITY OF OLDER ADULTS IN GUARDIANSHIP
PROCEEDINGS: A HANDBOOK FOR JUDGES 11-13 (2006).

1 CAL. PROB. CODE § 811(b) (West 2026).

2 1d. § 811(c).
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ii. Representing Older Adults

The starting point in representing older adults is determining if a client has decisional capacity to work
with an attorney to prosecute their claim. An attorney is not required to conduct standardized psychological and
neurological testing to determine capacity.®> When working with older adults, a determination should be made as
to the best time of day to speak with them to ensure or enhance capacity. This assessment may depend on their
medication, sleep schedule, or periods of alertness.

The American Bar Association has established that if an attorney is representing a client with diminished
capacity, the attorney should make every effort to maintain a normal attorney-client relationship.®* The Rules of
Professional Conduct in California have not adopted the model rule.

iii. Capacity to Execute a Deed

Relevant to this Article is the capacity needed to effectuate a change in title to real property. In California,
the capacity to execute a deed is similar to testamentary capacity.®> Essentially, the grantor would need to
demonstrate that they understood the nature of the act, be aware of their situation and property, and appreciate
the relationships affected by the transaction.®

There may be many instances where an older adult lacked capacity at the time of signing a significant
document, like a deed. To unwind the transaction, the plaintiff would need to establish evidence of their incapacity
at the time of signing.%” But the reality is that the loss of significant money or real property does not happen
merely to those older adults who present with diminished or no capacity. Many older adults come to rely on the
statements and promises of those they trust in agreeing to sign over property. This theory of abuse is defined as
undue influence, which will be discussed in more detail below.

B. Civil Statutes for Elder Abuse and Theories of Recovery

Section 15600 of the California Welfare & Institutions Code, or the Elder Abuse and Dependent Adult
Civil Protection Act (‘EADACPA”), was enacted in 1982.°® The legislature’s intent in creating the statute was
clear; it recognized the need for a new statutory cause of action for elder abuse.® In its creation, the California
legislature recognized the needs of elder and dependent adults who are susceptible to abuse at the hands of
caregivers and family members.”” The EADACPA also recognized that few elder abuse cases were being
adjudicated due to court delays, problems with proof, and little incentive to prosecute.’' As a result of this finding,
the legislature created incentives for the private bar to litigate elder abuse cases by enacting an attorney fee statute
and options for treble damages.”

The EADACPA also established requirements and procedures for mandatory and nonmandatory reporting
of elder abuse crimes.”> While the EADACPA provides a remedial framework for physical and psychological
abuse, neglect, and self-neglect, this Article focuses on the financial elder abuse definitions.

93 GLAZIER ET AL., supra note 25, at 12.

%4 MODEL RULES OF PRO. CONDUCT r. 1.14 (AM. BAR ASS’N 2002); see David R. Katner, “Normal,” 33 S. CAL. REV. L. & Soc. JUST. 427, 427-28
(2024).

% Hughes v. Grandy, 177 P.2d 939, 944 (Cal. 1st Ct. App. 1947); Hemenway v. Abbott, 97 P. 190, 195 (Cal. 3d Ct. App. 1908).
% CAL. PROB. CODE § 6100.5(a)(1) (West 2026); see also Hughes, 177 P.2d at 945.

7 Hughes, 177 P.2d at 944.

8 CAL. WELF. & INST. CODE §§ 15600-15675 (West 2026).

6 Id. § 15600(g).

70 1d. § 15600(d).

7 1d. § 15600(h).

72 See id. §§ 15600(j), 15657.

73 See id. § 15630.
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C. Financial Elder Abuse

Under EADACPA, financial abuse occurs when someone takes or misuses another person’s money or
property for the benefit of someone other than that person.”® Neighbors, caregivers, professionals, and even family
or friends may take money without permission, fail to repay money they owe, charge too much for services, or
not do something they were paid to do.”” Financial abuse is broadly defined and occurs when a person or an entity
takes, secretes, appropriates, obtains, or retains real or personal property of an elder or a dependent adult, for a
wrongful use, with intent to defraud, or both.”® A taking occurs when an elder or dependent adult is deprived of a
property right, even if the property is held by the elder or dependent adult’s representative.’’

Older adults are more susceptible to financial abuse for a variety of reasons. Many older adults experience
isolation and loneliness,”® which causes them to be vulnerable to abuse. Other older adults have concerns about
physical mobility and may rely on others to assist them, even if those relationships are potentially harmful.
Deficits in cognitive ability and mental acuity may play a role in an older adult agreeing to something they may
not truly understand.” Some older adults agree to things that might not be in their best interest because they are
worried about paying bills, and the fear of becoming a financial burden to their family members leads them to
make financial decisions they otherwise might not make.*°

Elder financial abuse can take many forms. There might be inappropriate bank activity where an abuser
uses the client’s funds to pay for their own groceries or restaurant dinners.®! Financial abuse can also take the
form of a family member paying off their own debts using the client’s money.** Elder financial abuse also occurs
where documents are signed without the requisite capacity, including wills, trusts, or powers of attorney.®*> Of
importance to this Article is the elder financial abuse that occurs when an older adult is convinced to give away
their interest in real property. For example, an older adult might take their name off property and give it to a
family member without payment or other consideration.®*

In alleging elder financial abuse as a cause of action, complaints can be filed in civil or probate court
depending on the facts of a case.® If it is proven by a preponderance of the evidence that a defendant is liable for
financial elder abuse, the court is directed to award reasonable attorney’s fees and costs, including the reasonable
cost of a conservator.® Increased punitive damages are also available if it has been demonstrated by clear and
convincing evidence that a defendant has committed elder abuse with recklessness, oppression, fraud, or malice
in the commission of the abuse.®’ In the event of the elder’s death, a claim can survive for the decedent’s personal

74 1d. § 15610.30(a).

75 See id. § 15610.30(a)—(c).

76 1d. § 15610.30(a)(1).

77 See id. § 15610.30(c).

78 See Golbert, supra note 20, at 59-60 (discussing exploiters’ attempts to prey on the “most vulnerable and isolated”).

7 See id.

80 See, e.g., CONSUMER FIN. PROT. BUREAU, supra note 31, at 23.

81 The EHL Clinic litigated a case where the client’s family member had used her card to support their own lifestyle, often covering shopping at
expensive stores and dinners out using the client’s card.

82 The EHL Clinic also litigated a case where the client’s family member claimed that client gave them permission to pay over $50,000 in personal
credit card debt using client’s funds. Client had no idea that the funds were being directed from their account to pay off debt.

8 See Elder Financial Abuse, CANHR, https://canhr.org/elder-financial-abuse/ (last updated Dec. 18, 2024); see also supra Part III(A) (discussing
capacity).

8 Elder Financial Abuse, supra note 83. Additionally, several other EHL Clinic clients in recent years also experienced loss of housing due to their
trust of a family member’s promises. One client signed over their one-third interest in the property to the other property holders when convinced their
name had to be removed to qualify for a refinance; another client believed the family home was being rented out, only to realize it was sold and the
proceeds were directed to the purchase of a family member’s home. Another client was convinced by a family member that if she did not sign over
the residence, it would be lost to medical bill collectors.

85 CAL. WELF. & INST. CODE § 15610.30 (West 2026); CAL. PROB. CODE § 859 (West 2026).

86 CAL. WELF. & INST. CODE § 15657.5(a) (West 2026).

87 1d. § 15657.5(b).
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representative or successor in interest, who may recover exemplary damages the decedent would have been
entitled to recover had he or she lived.®®

D. Other Related Causes of Action

Financial elder abuse is one cause of action that can be brought in a civil complaint, but several other
causes of action may also be pled depending on the facts. Since elder financial abuse can touch many different
areas of law, breach of contract, tort, or other property claims may also be applicable.

The Article focuses on the other property-related claims that would likely need to be addressed in a
complaint alleging elder financial abuse where the older adult has lost their home. Fraud and misrepresentation
are often present in these financial abuse claims as well.* Fraud in the execution or material alteration of a deed,
such as misrepresenting the terms or purpose of the deed, can give rise to a cause of action.”

1. Rescission of a Deed

Deed rescission restores the parties to a deed as if the deed had never been signed and recorded. In order
to rescind a deed, a party must provide: 1) notice to the opposing party of the intent to rescind, and 2) restoration
of anything value received.’! If the other party fails to accept the rescission, then a complaint must be filed, and
the court will determine if the rescission is justified.”” A party may seek to rescind a deed executed under
fraudulent circumstances or because of undue influence.”® Rescission of a deed is retroactive and acts as if the
event did not occur. Cancellation of a deed, however, cancels future performance.

1i. Cancellation of Deed

Actions to cancel a deed may arise out of fraud, undue influence, or lack of capacity.”* A deed procured
through undue influence or fraud may be voided so that it never existed, effectively undoing the transfer.”’
Plaintiffs often argue that a deed procured through fraud or undue influence should be voided and ask the court
to order its cancellation. A California court with personal jurisdiction over the defendant has jurisdiction to find
a deed to real property “void ab initio,” or void at the begging, and order the defendant to execute a re-
conveyance.’® If a party fails to execute a re-conveyance, the court has jurisdiction to order the court clerk to
execute it.”’ This is a significant help to older adults who were unduly influenced into signing over a deed, but it
is a remedy that must be sought through the civil process.

88 1d. §§ 15657(b), 15657.3(c)—(d) (cause of action passes to the personal representative or successor in interest); CAL. CIv. PRO. CODE § 377.34(a)
(West 2026); County of Los Angeles v. Superior Court, 981 P.2d 68, 75-76 (Cal. 1999).

89 See David Burnes et al., Prevalence of Financial Fraud and Scams Among Older Adults in the United States: A Systematic Review and Meta-
Analysis, 107 AM. J. PUB. HEALTH el3, e19—e21 (2017) (“[B]etween 5.4% (complete overlap of [elder fraud] and financial abuse victims) and 9.9%
(no overlap of [elder fraud] and financial abuse victims) of community-dwelling, cognitively intact older adults experience some form of financial
exploitation each year.”).

%0 CAL. BUS. & PROF. CODE § 7161(c) (West 2026).

91 CAL. C1v. CODE § 1691 (West 2026).

2 Wong v. Stoler, 188 Cal. Rptr. 3d 674, 681 (Cal. 1st Ct. App. 2015).

93 See More v. More, 65 P. 1044, 1046 (Cal. 1901); Walsh v. Majors, 49 P.2d 598, 604—05 (Cal. 1935).

94 CAL. C1v. CODE § 3412 (West 2026).

%3 Erickson v. Bohne, 279 P.2d 619, 620-21 (Cal. 3d Ct. App. 1955); Webb v. Saunders, 191 P.2d 43, 46-47 (Cal. 4th Ct. App. 1947).

% See Chamberlain v. Wakefield, 213 P.2d 62, 69 (Cal. 2d Ct. App. 1949).

71d.
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1i1. Constructive Trust

Under California law, a constructive trust is an equitable remedy to prevent unjust enrichment and to
compel the transfer of property from a person who is wrongfully holding it back to the rightful owner.”® To be
successful in a request for a constructive trust, the plaintiff must show that: 1) there was a valid property or
property interest, 2) the plaintiff has a right to that interests, and 3) the defendant wrongfully acquired the property
interest.”

iv. Quiet Title Actions

A party may bring a quiet title action to resolve disputes over ownership or title to real property. This can
include claims to cancel a deed based on fraud, undue influence, or lack of consideration.'’ Quiet title actions in
California allow a property owner to bring a claim to determine any adverse claim to ownership.!?! In these
actions, the court is required to have evidence of the plaintiff’s claim to title before default judgment can be
entered.'*

E. Undue Influence

Undue influence is a common form of elder financial abuse.'”® Undue influence is insidious in nature as
it often occurs behind closed doors.'* It was not until 2014 the definition of undue influence was adopted in
probate matters and California’s elder abuse statutes.'” As a cause of action, undue influence is complex and
challenging to prove because it often involves the piecing together of suspicious actions, requiring an in-depth
knowledge of the law and facts in order to be successful.!®

Undue influence, as defined in the EADACPA, means “excessive persuasion that causes [an elder] to act
or refrain from acting by overcoming that person’s free will and results in inequity.”'%” In elder financial abuse
cases that involve undue influence, courts will look to the factors enumerated in the statute: (1) the vulnerability
of the victim; (2) the influencer’s apparent authority; (3) the actions or tactics used by the influencer; and (4) the
equity of the result.!® The fact that an older adult may be influenced by a loved one is not enough to indicate
undue influence. Instead, as the California Supreme Court has stated, “[u]ndue influence is pressure brought to
bear directly on the testamentary act, sufficient to overcome the testator’s free will, amounting in effect to
coercion destroying the testator’s free agency.”!?®”

%8 Taylor v. Fields, 224 Cal. Rptr. 186, 195 (Cal. 2d Ct. App. 1986); PCO, Inc. v. Christensen, Miller, Fink, Jacobs, Glaser, Weil & Shapiro, LLP, 58
Cal. Rptr. 3d 516, 527 (Cal. 2d Ct. App. 2007); Am. Master Lease LLC v. Idanta Partners, Ltd., 171 Cal. Rptr. 3d 548, 574-75 (Cal. 2d Ct. App.
2014).

% Taylor v. Polackwich, 194 Cal. Rptr. 8, 13 (Cal. 2d Ct. App. 1983); Communist Party of the U.S. v. 522 Valencia, Inc., 41 Cal. Rptr. 2d 618, 623—
24 (Cal. 1st Ct. App. 1995); Kraus v. Willow Park Pub. Golf Course, 144 Cal. Rptr. 744, 756 (Cal. 1st Ct. App. 1977).

190 Hunter v. Hunter, 130 P.2d 704, 704 (Cal. 1942); Lewis v. Marshall, 265 P. 862, 862 (Cal. 1st Ct. App. 1928); see Samuels v. Superior Ct. of L.A.
Cnty., 81 Cal. Rptr. 216, 218 (Cal. 2d Ct. App. 1969).
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102 1d. § 764.010.
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104 Mary Joy Quinn, Defining Undue Influence: A Look at the Issue and at California’s Approach, 35 BIFOCAL 72, 72 (2014).
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196 GLAZIER ET AL., supra note 25, at 121.
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Evidence of vulnerability may include incapacity, illness, status as a fiduciary, injury, age, education,
impaired cognitive function, emotional distress, isolation, or dependency and whether the influencer knew or
should have known of the alleged victim’s vulnerability.!!® For older adults, mere age may not indicate
vulnerability. All factors regarding vulnerability may be explored under the statute, so the inclusion of
“education” as a factor could lead exploration into the older adult’s literacy skills, language abilities, or
communication style.!!! Since the risk factors are not exhaustive, further examination could be made into a
victim’s health, what diagnoses they may have, how medication may affect them, and when their medication may
cause side effects that limit their ability to make decisions.!'?

In determining factor number two, the influencer’s apparent authority may include status as a fiduciary,
family member, care provider, or other listed qualifications.!!* Simply being a family member of an older adult
involved in a financial transaction alone does not mean that undue influence occurs; rather it is the dynamic
between the victim and the perpetrator that may determine if the victim could have acted under their own free
will.''* In interviewing clients with regard to undue influence, the EHL Clinic examines the relationship between
the parties, whether the alleged perpetrator was a caregiver, and inquiries about the level of trust and confidence
shared between the parties.

In examining the actions of the influencer in prong three, the EHL Clinic looks for certain actions or tactics
including control over the victim’s necessaries of life, medication, interactions with others, access to information,
or amount of sleep.!!® They also examine the use of affection, intimidation, or coercion. In this element, the EHL
Clinic continues to dig deep in exploring the dynamic between the perpetrator and the victim. It is important to
also scrutinize who initiated changes in personal or property rights, secrecy or expediency in effectuating those
changes, and if these changes occurred at inappropriate times or places.!!® Often times in interviews, the EHL
Clinic spends a lot of time establishing the facts that led to a property transfer, and every detail matters. They
routinely inquire as to: Whose idea was it to make the transfer? Who drafted the deed? Who else was present?
Who selected and paid for the notary? Did the older adult read the document? Were they asked to sign as opposed
to “told to sign”? What specifically was said during the signing? Did they get a copy after? What did they say
would happen next? Every aspect of the transaction may be critical in helping to prove undue influence.

Lastly, as to prong number four, the EHL Clinic looks to the equity of the result. This may include the
economic consequences to the victim, any divergence from the victim’s prior intent or conduct, and the
relationship of the value conveyed to the value of any services or payments received.'!” Undue influence is a
potential avenue to prove that elder financial abuse has occurred.!'® It can be used to bolster the financial elder
abuse claim, or it can be a cause of action on its own.

Under California Law, when a gift is procured through a testamentary document and certain elements are
met, a presumption that the gift was procured by undue influence arises. A presumption of undue influence is
triggered when three elements are met: (1) a confidential relationship exists where the person exerting influence
had a special relationship of trust with the testator; (2) there was active participation in procurement where the
alleged perpetrator was involved in preparing or executing a testamentary document, like a will or trust; and (3)
the alleged perpetrator received a benefit under the instrument that appears to be excessive or unusual given the
circumstances.!!” When these three elements are met, there becomes a presumption of undue influence where the
burden shifts to the person benefiting from the instrument to rebut the presumption that it was procured with

110 CAL. WELF. & INST. CODE § 15610.70 (West 2026) (“Evidence of an inequitable result, without more, is not sufficient to prove undue influence.”).
111 1d.
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119 Rice v. Clark, 47 P.3d 300, 304 (Cal. 2002).
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undue influence.'?® While this burden shifting is typically seen more in litigation surrounding testamentary
documents,'?! case law supports that it can also be applied to inter-vivos gifts like deeds.'??

Once a civil litigation matter is filed, it can take years to resolve.'?* Although California law sets preferred
timelines for the disposition of civil cases, these serve more as administrative goals.'>* While trial courts aim to
have unlimited civil cases adjudicated within 24 months,'?* this timeline is often extended due to the complexity
of cases and the potential for delays when those cases involve discovery.

F. Default Proceedings

If a defendant fails to respond to a complaint, the process of getting a judgment isn’t necessarily easier to
navigate. Collection on a default judgment can take significant time and resources. Pursuing judgment after
default is also complicated if the underlying petition is requesting the return of real property.

California recognizes three different types of default proceedings.'?¢ In an elder abuse action, where the
plaintiff is seeking the return of real property, the regular clerk-approved judgment would not be appropriate.
Instead, the plaintiff would need to seek a court-approved default judgment, where the court would then need to
hear evidence of the plaintiff’s case to render judgment against a non-answering defendant.!?’

If a defendant has failed to respond to an action and a plaintiff is pursuing the return of real property, then
default must be entered against the defendant before the plaintiff can take further action. To have real property
returned during the default judgment process, the plaintiff must schedule a “prove-up” hearing where the facts of
their case are confirmed by a judge.'?® The plaintiff must be able to demonstrate that the deed was procured
fraudulently and seek cancellation. If judgment is awarded, then the plaintiff must file the judgment with the
county recorder’s office to clear the title to the property.'?

This process becomes even more challenging if the defendant refuses to vacate the property. The plaintiff
may then be required to file an eviction petition to regain possession.'*® Even with a default judgment, the time,
energy, money, and expertise to file the correct documents for the return of real property are significant.

G. Elder Abuse Restraining Orders

Approximately 16 states have an elder abuse restraining order statutes, which are typically found in the
laws governing Adult Protective Services.!®! California’s EARO statute was developed in 1982 as a component
of the EADACPA.'3

The EADACPA provisions apply both to elders and dependent adults of any age. The EADACPA defines
an “elder” as any person residing in California who is 65 years of age or older.'*> A “dependent adult” is a
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California resident between the ages of 18 and 64 whose physical or mental limitations restrict his or her ability
to carry out normal activities or to protect his or her rights, including, but not limited to, persons with physical or
developmental disabilities or whose physical or mental abilities have diminished because of age.!** EAROs
require proof by preponderance of the evidence of a past act or acts of elder abuse.'*>

This type of restraining order recognizes that elder and dependent adults have a heightened vulnerability
to abuse. In California, EAROs can be brought in cases where financial abuse is the only type of abuse present in
the facts.!*® The hearings are held on an expedited basis and, upon the acceptance of a filing, must be heard within
21-25 days of the request.!*” Many of the individuals who seek protective orders are self-litigants.!*® The elder
abuse restraining order matters may be heard in conjunction with another domestic violence or civil harassment
protective order calendar, depending on the court.!'*

H. Criminal Elder Abuse Statutes

There are several criminal statutes in California that address elder abuse. Elder financial abuse by a non-
caretaker and caretaker are addressed in different prongs.'*® Violations of these code sections can be brought as
misdemeanor or felony charges.!*! A felony charge occurs where the defendant has taken more than $100,000
from the victim.'#?

If a defendant is found guilty and the victim has suffered economic loss, the court is required to order the
defendant to pay restitution.'** The amount of restitution ordered can be a full or partial repayment of the value
of property that was taken, medical bills, mental health counseling bills, lost wages or profits, attorneys fees,
interest, and more.!** When a restitution order is granted, the defendant is required to file a disclosure form that
provides information on their assets.'*> While some counties aid in collecting restitution, a victim may also pursue
all civil remedies in enforcing the restitution on their own.'*® While restitution laws provide a framework for
recovery, the law assumes there is actually money or assets to recover from the defendant. In many cases, by the
time a restitution order is granted, the money is gone.

The EADACPA itself recognizes that criminal prosecution regarding elder abuse is rare.'*’ Unfortunately,
law enforcement does not have the ability to follow up on the reported financial abuse that occurs, meaning that

1341d. § 15610.23.
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any criminal culpability for potential defendants is extremely behind where it should be.'*® Victims of financial
elder abuse have a difficult time seeking any protections under the criminal justice system. In many instances,
when an older adult seeks assistance from law enforcement, victims are told “it’s a civil matter.”'*°

Data also suggests that prosecuting elder financial abuse cases can be arduous in a variety of ways.'>
Evidence and witness testimony may be challenging where a victim lacks capacity to testify.!*! There may also
be issues with time and resources, where forensic accountants or experts may be needed to demonstrate the
complicated web of financial abuse.!>? Lastly, the length of time and taxing nature of the court process may be
too burdensome on the victim or others.!>® While there is evidence to suggest that prosecutions of elder financial
abuses cases have increased in the last 20-plus years, the progress is “measured in inches, rather than yards.”!*

In reviewing data from Sacramento County alone, a 2024 Grand Jury report found that the county was
lacking in any coordinated effort to address financial exploitation of older adults.'> According to data collected
by Adult Protective Services from 2019-2024, the agency investigated 11,391 cases of financial abuse.'*® This
number represented 40% of their elder abuse investigations during this time.!>” Of the 11,391 cases that were
investigated, 3,987 cases of elder financial abuse were confirmed.!>® From those cases, 1,678 were referred to law
enforcement in Sacramento County.!> Law enforcement only reported 123 cases to the district attorney’s office
for potential prosecution, and 99 of those reported cases were prosecuted.'®® In the third largest county in
California, only 3% of elder financial abuse cases were prosecuted.

Although the standards of proof are different for criminal versus civil matters, the fact remains that without
the threat of criminal prosecution, elder financial abuse will continue to proliferate and cause significant issues
for older Americans. If criminal prosecutions continue to lag, a larger burden of recovery is placed on self-litigants
or those represented by civil attorneys to recover under civil complaints.

In Newman v. Casey, Gracia Bovis, aged 86 at the time, had signed over her home to her daughter, Marina
Casey.'®! In a February 2022 EARO request filed against her daughter, Ms. Bovis alleged that she was misled by
her daughter and unknowingly signed her home over to her.!®> Ms. Casey allegedly told her mother that if Ms.
Bovis did not sign the home over to Ms. Casey, her property taxes would skyrocket due to Proposition 19.1%° Ms.
Bovis was confused but relied on her daughter’s representations. ¢4

Ms. Casey brought her mother to an attorney’s office to sign the deed.!®® Ms. Bovis, testifying in court,
shared that she continued to be confused by what was going on and did not realize the deed she signed was meant
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to convey her property to Ms. Casey during her lifetime.'®® After hearing her testimony, the court determined that
Ms. Bovis had met her burden and awarded her a restraining order against her daughter.'®” The court further
declared the deed “void ab initio” and ordered Ms. Casey both to return the property and stay away from the
property.'®8

On appeal, the appellate court held that the trial court exceeded its authority in declaring the deed void ab
initio and ordering Ms. Casey to stay away from the property, because such an order was not among the
enumerated restraining orders in Section 15657.03(b)(5) of the Welfare and Institutions Code, and because
Section 15657.03(b)(5)(B) did not allow the trial court to issue a restraining order excluding the record owner
from the property.!'%® The appellate court concluded that in some situations a restraining order alone may provide
an elder a sufficient remedy, but in other cases the restraining order matter would need to be supplemented with
a civil or probate action for elder abuse.!”®

Although the appellate court reaffirmed that the evidence was sufficient to order a restraining order, they
determined that the lower court did not have the authority under the statute to exclude Ms. Casey from the
residence as she was the record title owner.!”! Further, after a discussion regarding the history and statutory
construction of the statue, the court held that ordering the deed void ab initio was not within the enumerated orders
in Section 15657.03.17?

In Ms. Casey’s opening appellant brief, she indicated her mother had passed away.!”> While the appellate
court discussed her death in terms of mootness,'’* the petitioner’s death shortly after filing for a restraining order
highlights the need for older adults to receive swift remedies to their legal issues. Her death came less than a year
after the filing of her restraining order matter. Had the lower court in Ms. Bovis’s restraining order matter not
taken action to return the home to her name, Ms. Bovis likely would not have seen the return of her property to
her name prior to death. If she had been forced to file a contemporaneous civil action, it is unlikely her case would
have even moved out of the onerous discovery phase and would not have been set for trial for several years.

On a human level, the stress and toll this litigation must have caused Ms. Bovis during the last year of her
life is deeply troubling given this Article’s previous discussion of the effect abuse has on long-term health.!”
Embroiled in a fight with one’s child over their own property and spending tens of thousands of dollars on
attorney’s fees is not the ideal end-of-life scenario for anyone.

The Newman case effectively determined that the only way to void the deed transfer of real property that
was procured through undue influence would be through the filing of a separate civil lawsuit.!”® Unfortunately,
since there is little published case law on restraining orders, the Newman case has become one of the most cited
cases regarding elder law in California.

IV. Barriers to Representation and Recovery

The previous Parts discussed the scope of financial abuse and the various laws currently in place to
mitigate its effects. In reviewing the above, one might conclude that there already exists ample support under the
law to course-correct financial abuse when it occurs. While this may appear to be true, the real question is how
accessible these laws are to an older adult who has signed over their home. This Part explores why expansion of
current elder abuse laws should be considered.
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Of practical importance is the delay that occurs in a civil litigation matter. Ms. Bovis was assisted by
attorneys in bringing her claims. Even so, her death came very soon after her daughter appealed the EARO orders.
Ms. Bovis did not live long enough to have her home restored under a civil lawsuit. Regardless of cost or skill to
adjudicate the matter on their own, any delay in a civil case may be detrimental for an older adult. The reason a
home was likely taken in the first place is often due to the vulnerabilities of the older adult victim. Any delay in
a civil case can set a case back months or years. When a civil lawsuit is filed, it can take considerable effort, time,
and money to get to a judgment, but just because an older adult wins the case does not mean they are immediately
paid that judgment. Often, victims need to take additional steps to enforce the judgment, leading to even more
delays in recovery.!”’

A. Costly Litigation

The court in Newman highlighted that the EADACPA provides incentives for the private bar to take on
civil filings.!” A civil action for elder financial abuse certainly could have restored title to Ms. Bovis, but the cost
of financing that litigation would be tremendous and, for most Americans, simply not feasible even when
considering the attorney’s fee statutes provided.

i. Contingency Fees

Attorneys may represent elder abuse victims on a contingency fee basis.!” But for an attorney to agree to
representation, there needs to be a significant likelihood for recovery. These fee statutes are much more appealing
to the private bar when the defendant is a skilled nursing facility, bank, or a larger entity with an insurance policy
to defend it.!3" If the only asset of an older adult is the home they wish to recover, then how can attorneys in a
contingency matter be paid? Without a fund of money to go after, it is unlikely attorneys will be willing to take
the risk on a contingency fee basis.

i1. Cost of Litigation

The average cost of litigation for a civil lawsuit varies widely based on jurisdiction, but using Ms. Bovis’s
locale of San Mateo County—the most expensive county to live in California'®'—the anticipated cost of hiring a
private attorney would have been significant. It is likely that the hourly rate for representation would be at least
several hundred dollars.!'®?

Ms. Bovis was not a person of limited means. In review of the probate court filings conducted after her
death, a final accounting revealed that her estate was valued over $3 million.'3 Much of her estate consisted of
the residence at the heart of her EARO dispute. Following her death, her home was sold for $2.6 million.'®* Due
to the underlying appeals case, a probate matter was filed. In review of the filings concluding the accounting of

177 CoONSUMER FIN. PROT. BUREAU, supra note 31, at 36.

178 See Newman, 317 Cal. Rptr. 3d at 726-27.

179 See CAL. R. PRO. CONDUCT r. 1.5(c) (stating rule for prohibited contingent fees); CAL. WELF. & INST. CODE § 15657.5(a) (West 2026) (stating rule
for attorney’s fees awarded based on claims for financial abuse of an elder or dependent adult).

180 Or rather, an insurance policy with the limits to be able to pay any settlement or judgment.

181 Marc Sternfield, You Now Need $2 Millon to Buy a Home in These California Counties, KTLA 5, https://ktla.com/news/california/you-need-2-
million-to-buy-a-home-in-these-california-counties/ (last updated May 23, 2024, 8:21 PM PDT).

182 Joan Feldman, Small Firm Hourly Rates by State and Practice Area, ATT’YS AT WORK (Oct. 23, 2024), https://www.attorneyatwork.com/solo-
and-small-firm-lawyer-hourly-rates/ (discussing hourly rates pulled from CLIO.com, a cloud-based case management system used by attorneys
which releases a yearly trends report providing insight on average hourly fees and other data items).

183 Ex Parte Petition for (1) Approval and Settlement of First Account and (2) Ratification of Acts of Trustee with Consents and Waivers of Notice at
6, In re Bovis, No. 23-PRO-00362 (Cal. Sup. Ct. Jan. 6, 2025).

184 1d. at 8.



108 Journal of Aging Law & Policy [Vol. 17

her estate, Ms. Bovis paid significant amounts to various attorney offices. Records show that attorney’s fees of
$68,876.35 were paid to her previous attorneys and the EARO appellant attorneys.!®> Even for someone with
means to pay, the cost of hiring a private attorney was significant. '8

The reality is that most Americans would not have been in Ms. Bovis’ position to afford these attorney’s
fees. In 2022, the year that Ms. Bovis filed her restraining order action, the average social security retirement
benefit was $1,638 for women.'®” Nearly 55% of social security earners that year were women. '8¢ As of 2022, the
average median income of older people was $29,740 ($37,430 for men and $24,630 for women).'®’ It was
predicted that over half of Baby Boomers turning 65 between 2024 and 2025 have $250,000 or less in assets.'?
With this level of income or assets, there is simply not enough money to pay an attorney for representation.

B. Access to Legal Aid

If an older adult cannot afford an attorney, would a legal aid agency be able to take on these types of
matters? This is highly unlikely as well. The Legal Services Corporation (“LSC”), founded in 1974, remains the
largest national funder of civil legal aid for low-income Americans.'”! In order to qualify for services from an
LSC office, a potential client’s income must be below 125% of the federal poverty line.!®? In 2026, that annual
income is below $19,950 for an individual, $27,050 for a family of two, and $41,250 for a family of four.!”®> LSC
funds 800 offices across the country.!®* In 2023, LSC served 163,858 clients over the age of 60.!°> This number
is relatively small compared to the report’s findings that 51 million Americans are eligible for services through
LSC.1%¢

According to a 2024 Justice Gap Survey conducted in California, 72—75% of households in every income
group experienced at least one civil legal issue in the past year.!®” Data indicates that civil legal needs impact
mental and emotional health, financial situation, physical health, and safety of lower-income households more so
than other income households.!”® The Justice Gap Survey reports that organizations that focus on civil legal needs
are only able to provide legal representation to 20% of eligible persons.!”® For one in five Californians, even if
they have a legal issue that could be resolved by an attorney, they are told the case is not financially worthwhile
for the attorney to pursue.?’ For older adults who are looking to have a home returned to their possession, an
attorney is not likely to see the financial upsides to representation.

The LSC held a panel presentation in 2023 on the importance of civil legal aid. Chief Judge of the New
York Court of Appeals, Rowan Wilson, described at the forum how—despite public perception—*“[t]here are
some civil matters that have a more catastrophic real-world consequence than some criminal matters.”?°! Judge
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Wilson noted that he “would rather spend 30 days in jail than lose his home or custody of his children.”?*> And
yet, only Americans facing criminal charges have the right to an attorney. As Judge Wilson argued, “‘[w]e are
not doing nearly enough’ . . . to help people facing potentially life-changing civil issues.”?%

While legal aid offices are critical and provide intangible benefits protecting the rights of hundreds of
thousands of people, the demand for pro-bono representation far exceeds the supply. Judge Wilson’s musings
remind us that the return of property, the actual roof over someone’s head, is one of the most critical civil issues
a person can face.

In summary, the likelihood of recovery from elder financial abuse is increased when victims have the
financial security to hire attorneys.?** Ultimately, the inability to afford an attorney can often prevent litigants
from accessing the justice system.?% California law has provided a myriad of options to explore in civil litigation,
but they are hardly of any value if an older adult does not have a lawyer who can succinctly navigate those laws.

If older adults do not qualify for legal aid and they cannot afford litigation, what is an older adult to do?
Their only option is to represent themselves.

C. It Is Unlikely That Self-Litigants Can Resolve a Civil Case on Their Own

Filing a lawsuit is challenging for a lay person. If you throw in medical and other health related issues,
transportation, and the growing challenges of technology use in and out of the court system, it is highly unlikely
that many older adults can represent themselves in a civil suit for the return of real property. The procedural rules
for a civil matter are challenging even for seasoned attorneys, let alone self-litigants.

In July 2010, the American Bar Association conducted a nationwide survey of trial judges regarding pro
se litigation.?? That survey found that over half of the 1,200 judges who were surveyed reported an increase in
pro se litigation in their courtrooms.?’” Sixty-two percent of judges reported that outcomes were typically worse
for people who represented themselves in court, even in simple matters.?*® Data available from only a handful of
states in 2024 indicates that over two-million individuals represented themselves in court matters.?’” This number
did not consider any self-represented individuals from California, whose superior courts in fiscal year 2024-25
processed over 5 million cases.?!”

Without representation, self-litigants had issues in presenting the necessary evidence, correcting
procedural errors, conducting witness examination, and often had ineffective arguments or failed to properly
object to evidence.?!! Victims of elder financial abuse may be unable to follow through on attempts to retrieve
money or property through the court system if complex forms and processes are a barrier to recovery.?!?
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While many courts have adopted ways to assist self-litigants, these methods stop short of providing
ongoing representation and advice.?!® Still, the trend appears to be that simplified processes need to be
implemented because the cost of litigation is too high.>!* Some authors have opined that the fact that the legal
process has been simplified for self-litigants, and potential costs have been lowered, does not mean the legal
system is experiencing better outcomes.?'

Unfortunately, self-litigants don’t just need help with the filing of the forms or the procedure, though that
presents plenty of issues as well. They need assistance with the decision-making and judgment in relation to their
legal issue.?!® Many of the concerns, as it relates to the self-litigant’s ability to make appropriate judgment calls,
analyze the law and facts, and provide a coherent argument related to those facts, would be challenging for any
self-litigant. However, when that self-litigant may demonstrate diminished capacity, be easily confused, have
significant mobility or other cognitive issues, and have hearing or vision loss, their ability to represent themselves
would surely be difficult, if not impossible, in a formal civil action.

If an older adult is forced to represent themselves, what other challenges could they face? In California,
plaintiffs can file a motion for trial preference which, if granted, would result in mandatory trial setting within
120 days.?!” While this type of motion would be critical to adjudicate an older adult’s claim within a short timeline,
the requirements to properly plead and file a motion of this kind would be incredibly difficult for many older
adults whose digital literacy is far behind younger individuals. A single motion document would require the ability
to read and understand the California Rules of Court regarding the requirements for the filing of motion
documents,?!® an understanding of the county’s local rules on filings and where to find them,?!” and the ability to
obtain and draft the documents required for the motion.

Courts may increasingly require e-filing??® or the establishment of other court portals to receive
notifications about the case. Adapting to these online forums may be difficult for older adults to manage on their
own. Even to access assistance with EARO forms, self-litigants in Sacramento County are directed to correspond
with the self-help center via email correspondence.??! While the apparent trend in access to justice is to increase
technology options,??? adequately accessing technology options may continue to be a barrier for older adults
lacking in digital literacy skills.

Even more so than just the filing process, the creation of legal documents on a computer may, at times, be
a stretch for the current generation of older adults. Many older adults had already retired prior to the popularity
of the internet or use of computers.??> Although the stark digital divide of a decade ago is moving in a positive
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direction,??* older adults still lag behind younger generations in their technology capabilities.?*’ It is reported that

only 66% of those 50-plus report comfort with their digital literacy skills and, as people age, their comfort with

these skills diminishes.??® Older adults also do not feel that technology was built with them in mind and express

concerns over the complexity of technology, lack of training, and need for additional instruction that they often

cannot find.??’

Even while older adults are increasingly online, folks over 65 are still the most likely of any age group to
visit websites promulgating fake news articles.??® The technological skills of older adults vary widely based on
their income, age within the group, and education, with some researchers referring to these differences as a
“second-level digital divide.”??° Just because older adults are using internet and smart phones more does not mean
their skills are adequate to effectively file a successful claim.

V. Expansion of Elder Abuse Laws

The court in Newman made it clear that certain remedies were not within the court’s jurisdiction because
those remedies were not one of the enumerated restraints.?*° This Article still disagrees with the remedies
enumerated within the statute, since the taking of a home constitutes the highest form of ongoing elder financial
abuse. The entire point of an emergency protective order is to provide a quick and accessible option to prevent
current and future abuse.”>! Newman allows EARO judges to ignore one of the more critical financial losses by
punting the issue to civil courts. If Newman continues to control California law on this issue, an older adult’s
protection against ongoing financial abuse is a facade and allows for a major loophole abusers can exploit. If the
taking of the real property is not addressed as part of the EARO action, then the older adult is still experiencing
direct, ongoing financial harm. California’s maxims of jurisprudence provide that “[w]here the reason is the same,
the rule should be the same.”*3? The EARO statute refers to California’s elder abuse definitions regarding financial
abuse.?*? If EAROs and civil cases for elder financial abuse are predicated on the same laws, then the remedies
under these laws should be available in both courts. If a party is truly to be stopped from committing further
financial abuse, then retaining property of an older adult will continue to violate that restraint. While true that the
return of property cannot be categorized as a restraint, the statute can and should be expanded to provide necessary
relief. As discussed above,?** the mechanism for restoring title already exists under the civil code and could be
adopted under the EARO statute.

Expanding relief under the EARO statute would allow for matters to come before a judge in less than a
month. The facts and evidence are generally limited and straightforward. Additional requirements could still be
implemented into the statute that would allow for the resolution of the matter through the EARO’s shorter
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calendar. This Article proposes two potential amendments to the EARO statute: (1) prescribe a requirement for
probable cause or prove-up hearing if a petition seeks the return of real property, or (2) where petitions seek the
return of real property, create a court investigator program similar to the programs seen on the probate calendar
regarding guardianships or conservatorships.

A. Requirement for Probable Cause of “Prove-Up” Hearing

One possible way to allow expansion consistent with due process concerns would be to require a short
court trial if the request of real property is made in an EARO petition. This requirement would be like the condition
under California law that requires a plaintiff to “prove up” a case in a default judgment where the return of real
property is requested.”*> Pending trial, potential defendants could be immediately ordered to refrain from
mortgaging, selling, renting, or making other real property related transactions regarding the subject property.
The older adult could also be given temporary possession of the property pending trial.

A model amendment would look like this: “The court may issue an order requiring the return or restoration
of real property wrongfully obtained through financial abuse as defined in Section 15610.30, where the petitioner
shows by a preponderance of the evidence that the transfer was procured through undue influence, fraud, or
coercion.”

By expanding Section 15657.03 of the Welfare & Institutions Code to include this relief, older adults who
petition the court will have a faster route to relief in a courtroom, one that typically relaxes some of the rules of
civil procedure and allows them to bring their case without representation, or without extensive representation
costs, due to the nature of EARO cases.

B. Implementation of a Court Investigator Program for EARO Cases Involving Real Property

A court appointed investigator is a neutral third-party hired by the court to gather facts and report findings
back to the court in certain legal matters.>*® In conservatorship cases in California, a court-appointed investigator
will conduct interviews with the proposed conservatee, proposed conservator, and other interested parties.?*” The
investigator’s report typically aides the court in determining whether a conservatorship is warranted based on the
situation.?*® Similarly, in California guardianship?*® and adoption*° cases, a court investigator will conduct an in-
home interview and meet with interested parties to determine whether or not the placement is in a minor child’s
best interest.

EAROs hearings are typically already held in probate or family law courts, where these investigations are
already occurring on a regular basis. Investigators in probate settings may also be very familiar with issues of
abuse and capacity, making it a natural transition to also require a court investigation report for an elder abuse
matter involving real property. This would allow the court to have another set of eyes on a situation to help piece
together the circumstances for the alleged financial abuse.

These are just a few examples of how current EARO statutes can be expanded and amended to provide
for additional protections and further investigations into the ongoing financial abuse that occurs when an older
adult is fraudulently disposed of their real property.

235 CAL. C1v. PROC. CODE § 585.5(d) (West 2026).

236 See generally CAL. PROB. CODE §§ 1454, 1456, 1513, 1826(West 2026).
237 CAL. PROB. CODE § 1851(a)(1)(D) (West 2026).

28 74, § 1826(a).

29 14§ 1513(a).

240 CAL. FAM. CODE § 8715(a) (West 2026).



2026] Home is Where the Heart is: 113
Protecting Older Adults from Financial Abuse in the Place They Love

VI. Other Remedies

There are other areas in which the law could provide additional safeguards regarding real property
transactions for older Californians.

A. Proposed Changes in Notary Laws

One area of law that could be strengthened to help prevent the transfer of property is California’s notary
law.2*! There have been previous attempts at modifying notary laws to support the prevention of elder abuse by
requiring notaries to be mandatory reporters; however, this legislation was unsuccessful.?** There are several
ways that notary laws could be improved to provide additional oversight into the deed process for older adults.
The EHL Clinic often hears from potential clients that they did not know what document they signed, had not
read the document placed in front of them, and had relied on the promises or statements of others in agreeing to
sign a document.

Notaries are required to meet certain qualifications to be licensed, which includes enrolling in an approved
study program and passing an exam.?** The signing of a deed in California requires that signatures are properly
notarized by a licensed notary, who then provides a notary acknowledgment form indicating they have confirmed
the identity of the person signing.>** Notaries are also able to administer oaths. Unlike an acknowledgment form,
a jurat is a different type of notary verification where the signer declares under oath that a statement is true.>*

While notaries have several duties that are prescribed under the Code,?*¢ there is no requirement that
notaries ensure a signer reviews a document before signing, understands the document, acknowledges what the
document is and purports to do, speaks confidentially with the signer about the document, or evaluates if the
signer has the capacity to sign.

When an older adult is signing over property, the deed to that property must be notarized. While there are
still issues of fraud and forgery, for a deed to be valid a notary must be present to verify the identification of the
signer and provide an acknowledgment form at the time of signing.**” Notaries may provide the key to ensuring
a safety net during transactions involving older adults. This following Sections contain several potential solutions
to reform the current codes governing notaries.

i.  Requiring an Oath Confirmed by a Jurat Form

One potential solution is that, instead of requiring a regular acknowledgment form for deeds, an oath or
confirmation could be used to verify that an older adult is aware of any deeds they are signing at the time. For
example, when an attorney is admitted into practice, they must take an oath that they swear to uphold the
constitution and the laws of the State of California, among other promises.>*® If this oath is taken in front of a
notary, a notary will fill out a jurat form. A jurat form for deeds could be created and required specifically for
older adults over 65 who are signing real property deeds of any kind.

241 CAL. Gov’T CODE §§ 82008230 (West 2026).

242 Michael Lewis, California Governor Vetoes Bill Requiring Notaries to Report Suspected Financial Abuse of Seniors, NAT’L NOTARY Ass’N (Oct.
2013), https://www.nationalnotary.org/notary-bulletin/blog/2013/10/gov-vetoes-notaries-report-senior-abuse.

243 See CAL. GOV’T CODE § 8201.1(a) (West 2026); see also Become a Notary Public, CAL. SEC’Y STATE,
https://www.sos.ca.gov/notary/qualifications (last visited Apr. 18, 2026).

24 I1d. § 8205(a)(2).

245 See id. § 8202. For an example of a jurat form, see Jurats, CAL. SEC’Y STATE, https://www.sos.ca.gov/notary/jurats (last visited Apr. 18, 2026).
246 See CAL. GOV’T. CODE § 8205 (West 2026).

247 Id. § 8205(a)(2).
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An example of an oath could be: I, “name of grantor” confirm I am over 65 years old. I understand I am
signing a deed to real property conveying my interest in “address or identity of real property” to “name of
grantee”. | understand that by signing this deed, I will no longer be the owner of record for this property.

Admittedly, some unintended consequences may flow from improving this requirement. One question
would be, couldn’t a grantor who is being unduly influenced still state this oath and sign over property? The
answer is yes, but the signing itself would not preclude an argument of undue influence based on the facts. The
additional safeguard of ensuring that an older adult understands they are signing a deed may aid in airing out the
nature of the transaction.

ii. Require Notary Capacity and Elder Abuse Training

Notary governance varies greatly state to state, but many require some form of training prior to licensure.
As discussed above, California requires a day-long training and passage of a notary examination to be licensed.>*
This training does not currently cover any rules regarding establishing or confirming the capacity of a potential
signer.?>?

Nevada was the first state to pass legislation authorizing the Secretary of State to establish a code of
professional responsibility for notaries.”>! A new Nevada law also authorizes a notary to refuse to perform a
notarial act if it is not satisfied that the person executing the document is competent or has the capacity to execute
the record.?®> While it is not clear what rules will be finalized in Nevada’s code of professional responsibility,
there are model professional rules that cover capacity that could be pulled from national notary organizations. For
example, The National Notary Association provides sample conduct rules for consideration. Under their proposed
rules, mental competence and coherent communication are essential to the notarial act.?>* For mental competence,
a notary “shall not perform a notarial act if the Notary has reasonable belief which can be articulated that the
principal or witness identifying the principal, if any, does not have the mental capacity to execute the notarial
act.”?>* Other states have also prescribed that a notary should determine if a signor has the competence to sign.?>
Unfortunately, California’s notary laws are silent as to confirming capacity, competence, or willingness to sign
on documents, leaving signers, especially those over 65, vulnerable to an unwanted transaction.

California should adopt the rules identified in other states that require a notary to determine capacity of a
signer and should prescribe penalties for the failure to do so. A mandatory component of notary training should
include education on capacity and elder financial abuse, including the prevalence and warning signs. Notaries
should also receive training on undue influence to understand the potential dynamics at play between parties to a
transaction. Further training on capacity and competence will be required to ensure that notaries understand any
new regulations regarding capacity.

iii. Require Additional Note Keeping on Transactions

Notaries are required to notate every signature they notarize in a specialized signing book.>>® The rules
prescribe required notes that must be in every book for each transaction.>>’ These rules could be expanded to

249 Become a Notary Public, supra note 243.

230 See CaL. GOV’T. CODE § 8205 (West 2026). As of writing of this Article, this Author is also a licensed notary in California.

251 NEv. REV. STAT. § 240.017(1) (2026).

22 Id. § 240.075(2).

253 See NOTARY PUB. CODE OF PRO. RESP. § III-C-2 (NAT’L NOTARY ASS’N 2020).
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255 See Brooke Merritt, Alaska — U.S. Notary Reference, NAT’L NOTARY ASS’N,
https:/nnainternal.atlassian.net/wiki/spaces/ETS/pages/3258318849/Alaska+-+U.S.+Notary+Reference (last updated Aug. 14, 2025) (recommending
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require the recording of additional information. Requiring the notary to make a note regarding capacity, list names
of other people who were present, write in who specifically arranged for the notary’s services, or who paid could
all be important facts to confirm.

iv. Increase Bond Requirement

To ensure that notaries hold to their training regarding capacity, the current bond requirement could be
increased. Currently, notaries are required to be bonded in the amount of $15,000 for any errors and omissions
that may have occurred during the pendency of their commission.?>® An increase to the bond value may help
provide additional avenues for redress if a notary who was aware of the rules regarding capacity decided to allow
the signature to proceed anyway.

B. Deed Rescission Reform

There is not currently a California law that would allow for a time period for rescission of a real property
deed. However, certain contracts allow rescission. For seminar sales solicitation and home solicitation contracts,
older adults have the right to cancel the contract until midnight on the fifth day of business after signing the
agreement.?® Those under age 65 are permitted only three days to cancel.2*°

AB 2471 sought to alleviate the financial risk elders take when they enter contracts they do not fully
understand.?®! Supporters contended that the modest extension of three days to five days would “alleviate some
of the pressure felt during sales presentations and allow for a more measured and informed choice.”?*? They
recognized that these types of contracts often involved “high-pressure or intimidating sales tactics—often taking
place in the senior citizen’s home” and involving “a large financial commitment which senior citizens are ill
equipped to recover from should the financial obligation prove to be too much.””*$*> The bill contended that “[t]hese
contracts can have dire consequences, not only financially, but also psychologically for seniors who unknowingly
place their home—their largest financial asset—at risk to foreclosure due to assessments or liens.”?** The
California District Attorneys Association, who also supported the bill, expressed concern that homes could be
foreclosed if senior citizens were unable to afford the payments on these contracts.?%

Current law requires that the rescission be mailed to the address provided in the contract.?*® Legislation
was recently passed that now permits the delivery of rescission by email correspondence, with the requirement
for an email address to be added to contracts.?®’

The California legislature has recognized that, when older adults are put in high pressure situations where
they do not realize they are signing, they should have an out, because the financial implications of that signing
could be disastrous for an older adult.?®® When it comes to signing over the home itself though, there are no such
safeguards. If sales contracts are permitted five days—where the value of the contract is likely much less than the
value of a home—a 30-day period for rescission should be available under the law. Any adverse effect on
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legitimate sales between informed parties could be avoided with an option to waive the time-period where there
has been either assistance of counsel or a title company who is involved in the transaction.

VII. Conclusion

As our population ages, laws must adapt to the crises occurring within our communities. Although much
more attention has been devoted to elder abuse in recent years, current avenues for relief lack a pragmatic
approach to dealing with elder financial abuse issues. If action is not taken now to help protect the homes of older
adults, the financial abuse numbers will only continue to rise. With this rise will inevitably come more burdens
put on legal systems to try to support the loss of critical housing, health, and economic stability for older adults.

The crisis of elder financial abuse is preventable and can be addressed with comprehensive reform. As
evidenced by the Newman matter, California’s systems are failing older petitioners and plaintiffs. Expanding the
elder abuse restraining order statute to include the return of real property would allow self-litigants to have their
day in court earlier, in a setting that typically has more relaxed rules of evidence. Additional safeguards to stop
the abuse from happening include: (1) notary law reform that provides further protections at the time of signing;
(2) establishing trainings for notaries on spotting elder financial abuse and capacity; and (3) a requirement of an
oath by a grantor over 65 confirming that the older adult verifies they are signing a deed and acknowledges they
are transferring an interest in real property. The last safeguard is particularly important for helping vulnerable
older adults who are being abused recognize what they are being asked to sign. Further, reform regarding
rescissions of deeds for up to a 30-day period may allow an older adult to contact someone they trust and share
that they signed a deed.

Without serious thought given to the threats that exist in every neighborhood around the country, we are
ignoring future abuse that is not a matter of if, but when. If home is where the heart is, then we need to put more
heart, and resources, into protecting the nest egg of our older neighbors.



