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STATEMENT OF JURISDICTION 

 

 Altiplex Material Solutions, Inc., a Florida corporation, commenced this 

action in Florida state court against Carbon Nano Craft, Ltd., a Georgia 

corporation; Cameron Collins, Ph.D., a domiciliary of Georgia; and Darryll 

Denton, a domiciliary of Florida.  The Defendant has improperly removed this 

action.  Diversity jurisdiction rests upon complete diversity between adverse 

parties.  Defendant has not satisfied the requirements of 28 U.S.C. § 1441. The 

Court lacks jurisdiction. 
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STATEMENT OF FACTS 

This case involves Altiplex Material Solutions, Inc. (hereinafter ―AMS‖) and 

its cause of action against the above named Defendants for the intentional violation 

of a validly executed restrictive covenant.  That restrictive covenant was part of a 

settlement agreement that was entered into following a briefly litigated civil action 

between AMS and Cameron Collins, Ph.D. (hereinafter ―Collins‖).  The property 

disputed in that case was developed by AMS while Collins was employed there as 

the head of the nanoscale materials project.  On September 7, 2009, the parties 

submitted to this Court Joint Stipulations, attached as Exhibit A.   

The Andrews-Collins Plasma Deposit (hereinafter ―ACPD‖) is the disputed 

technology in this matter. Collins admits that he is now using the ACPD during the 

course of his employment at CNC, but he disputes that is a violation of the 

restrictive covenant. (Collins Aff. ¶ 5).  ACPD was developed by Collins and Alva 

Andrews at AMS. (Andrews Aff. ¶ 3).  This development led to increased overall 

sales for AMS.  (Blair Aff. ¶ 4)   

 Darryll Denton (hereinafter ―Denton‖) served as Collins‘s personal attorney 

in the case that eventually led to the settlement agreement between AMS and 

Collins.  Between the signing of that agreement and the present case, Denton 

became Vice President of CNC while simultaneously serving as CNC‘s General 

Council. (Denton Aff. ¶ 2)   
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In addition to his duties as an employee and agent of CNC, Denton 

personally solicited two AMS clients: Crowley Exoprocessors Inc., and 

ProCelerex, Inc.  But for Denton‘s actions in his personal capacity, both companies 

would still be customers of AMS.  Denton assisted CNC and Collins in their 

intentions to make commercial use of ACPD.  Denton would not be paid unless 

ACPD became commercially available.  The alleged Denton-Collins employment 

agreement was made on a ―handshake basis.‖ (Collins Aff. ¶ 4). 
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SUMMARY OF THE ARGUMENT 

 

AMS makes its motion to remand based on the lack of complete diversity 

between the parties involved.  AMS maintains two valid causes of actions against 

Denton and has properly joined him in this lawsuit.  Collins alleges all of Denton‘s 

actions were in an official capacity either as Collins‘s attorney or as CNC‘s Vice 

President.  However, mere claims of an agency relationship are not legally 

sufficient to overcome the showing of a prima facie case of tortious interference 

with the restrictive covenant by Denton in his individual capacity. 

 Denton is liable for tortious interference with the restrictive covenant 

between AMS and Collins.  Denton had knowledge of the restrictive covenant 

because he represented Collins in the lawsuit that led to the agreement, he 

intentionally and unjustifiably induced a breach of that agreement when he lured 

Procelerex, Inc., and Exoprocessors, Inc., away from AMS, and AMS was 

damaged as a result.  Moreover, Florida law supports enjoining nonparties to a 

restrictive covenant from assisting the covenantor in violating that agreement.  In 

light of these facts, the motion to remand should be granted.  

 Should this Court assert jurisdiction, AMS urges the Court in the alternative 

to grant injunctive relief on behalf of AMS.  Three of the four requisite elements 

for injunctive relief have previously been satisfied before this Court.  Only the 

final element of irreparable injury remains for this Court‘s consideration.  Florida 
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law creates a presumption of irreparable injury where a valid restrictive covenant 

has been breached.  Here, a valid restrictive covenant has been breached; thus, the 

Florida statutory presumption is applicable to this Court.  That presumption 

ultimately serves to satisfy the final element necessary for a proper showing of just 

cause to grant injunctive relief to AMS.  Further, the loss of customers and 

corporate goodwill shall also serve to satisfy the irreparable injury requirement for 

granting injunctive relief. 
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ARGUMENT 

I. THE COURT MUST GRANT THE MOTION TO REMAND BASED 

ON THE LACK OF COMPLETE DIVERSITY OF CITIZENSHIP 

BETWEEN THE PARTIES.  

 

Under 28 U.S.C. § 1441, in addition to the other requirements, complete 

diversity is required for a federal court to assert jurisdiction over a cause of action.  

Complete diversity is lacking in this case.  Both AMS and Denton are domiciliaries 

of Florida.  Thus, the motion to remand must be granted based this Court‘s lack of 

jurisdiction for want of complete diversity.  

To combat this fact, the Defendants allege that Denton has been joined 

fraudulently in his individual capacity simply to defeat diversity jurisdiction. 

Fraudulent joinder exists ―when a plaintiff names a non-diverse defendant solely in 

order to defeat federal diversity jurisdiction.‖  Henderson v. Wash. Natl. Ins. Co., 

454 F.3d 1278, 1281 (11th Cir. 2006).  The removing party has the burden of 

proving the plaintiff cannot establish a cause of action against the resident 

defendant; or fraudulently pled facts to bring the resident defendant into court.  

Crowe v. Coleman, 113 F.3d 1536, 1538 (11th Cir. 1997).  Allegations are 

evaluated in a light most favorable to the plaintiff.  Id.  Joinder is proper when 

there is a possibility the state court would find the complaint states a cause of 

action.  Id. 
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This motion to remand should be granted based upon the two distinct causes 

of action against Denton in his individual capacity.  First, Denton tortiously 

interfered with the restrictive covenant; and second, he should be enjoined from 

further assisting Collins in breaching the covenant.  A prima facie case of these 

two causes of action verifies that Denton has been properly joined and ultimately 

destroys complete diversity of citizenship. 

A. AMS Has a Cause of Action Against Denton for Tortious Interference 

with the Settlement Agreement Between AMS and Collins  

 

 Tortious interference of a contract is demonstrated when the aggrieved party 

proves four elements: (1) the existence of a contract; (2) the defendant‘s 

knowledge of the contract; (3) the defendant‘s intentional and unjustified 

interference with the contract; and (4) the plaintiff incurs damage as a result of the 

contract‘s breach.  McDonald v. McGowan, 402 So. 2d 1197, 1201 (Fla. Dist. Ct. 

App. 1981).  All four elements must be pled to state a prima facie case.  Wakenhut 

Corp. v. Maimone, 389 So. 2d 656, 658 (Fla. Dist. Ct. App. 1980).  Once a prima 

facie case is established, the burden shifts to the defendant to show the interference 

was justified.  Id. 

 In the case at bar, it is undisputed a contract exists between Collins and 

AMS, because the settlement agreement between the parties included a restrictive 

covenant within the plain meaning of Florida Statute § 542.335.  Furthermore, it is 

undisputed Denton knew about the contract because he represented Collins in the 
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suit which brought about the settlement agreement.  Therefore, only the third and 

fourth elements remain in dispute.  

1. Denton intentionally and unjustifiably interfered with the AMS-Collins 

Contract when he induced two AMS clients to contract with CNC; and 

assisted Collins in violating the agreement 

 

A third party intentionally interferes with a contract when he induces, 

coerces, or influences one of the parties to the contract to abandon the agreement. 

West v. Troelstrup, 367 So. 2d 253, 255 (Fla. Dist. Ct. App. 1979).  

For example, the court in Fearick v. Smugglers Cove, Inc. held that the 

appellant intentionally interfered with a contract when he caused negotiations to 

end regarding a property sale. 379 So. 2d 400, 404 (Fla. Dist. Ct. App. 1980).  The 

defendant knew Fearick was the exclusive broker for the property, but he contacted 

the seller directly and purchased the property from another broker.  Id.  The 

defendant influenced the seller to abandon their agreement with Fearick by giving 

the sale to someone else.  Id. at 402-04.  

Preparing to open a competing business, however, does not satisfy the intent 

element.  Harllee v. Professional Service Industries Inc., 619 So. 2d 298, 300 (Fla. 

Dist. Ct. App. 1992).  Without a restrictive covenant in place, the court found in 

Harlee that Harlee did not solicit customers or employees away from his former 

employer, and thus did not tortiously interfere with a contract.  Id.   
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By contrast, Denton was aware that Collins had a restrictive covenant with 

AMS.  Despite this knowledge, Denton assisted Collins and CNC in carrying out 

plans to make commercial use of ACPD.  

Defendant Collins claims Denton only acted in his capacity as Collins‘s 

attorney or Vice President of CNC.  However, Collins had no retainer agreement or 

contract with Denton.  Collins claimed ―all of our dealings, whether personal or 

corporate, have been on a handshake basis.‖  (Collins Aff. ¶ 4).  Had Denton been 

acting in an official capacity, an employment contract between himself and Collins 

would likely exist.   

Moreover, Denton personally induced AMS clients to contract with CNC. 

Similar to the appellee in Frearick, who knew that Frearick had exclusive 

brokerage rights to the property, Denton knew Collins had a restrictive covenant 

with AMS.  However, Denton, with Collins‘s help, directly persuaded two AMS 

clients to contract with CNC.  Denton‘s actions in directly soliciting AMS clients 

and assisting Collins in preparing to make commercial use of ACPD amount to an 

intentional and unjustifiable breach of the settlement agreement.  

2. AMS suffered damages as a result of the breach based on its loss of two 

clients and its loss of the sole right to commercial use of ACPD 

 

The final element of tortious interference is satisfied by showing as a result 

of the breach, the plaintiff has suffered damages.  See Lee v. Watsco Inc., 263 So. 

2d 241, 243 (Fla. Dist. Ct. App. 1972). 
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In the case at bar, Denton and Collins were active in soliciting two AMS 

clients.  Both clients would have renewed their contracts with AMS had Denton 

and Collins not persuaded them to contract with CNC.  Furthermore, since CNC 

began offering ACPD, sales in non-ACPD product and service lines have 

decreased for AMS, and losses are expected to continue. 

The relevant evidence exists for AMS to establish a prima facie case for 

Denton‘s tortious interference with the contract between AMS and Collins.  Thus, 

AMS has a valid cause of action against Denton and the motion to remand ought to 

be grant for lack of complete diversity of citizenship among the parties.  

B. Denton Should be Enjoined from Future Conduct that Aids and Abets 

Collins in Violating the Restrictive Covenant 

 

In addition to the cause of action for tortious interference, AMS maintains a 

legitimate cause of action for an equitable remedy to enjoin Denton from engaging 

in future conduct with Collins and CNC in his individual capacity.  Third parties to 

a noncompetition agreement may be enjoined from assisting a covenantor in 

breaching the agreement.  Dad’s Properties Inc. v. Lucas, 545 So. 2d 926, 928 

(Fla. Dist. Ct. App. 1989) (finding that a wife, as a corporation‘s sole shareholder 

could be enjoined for hiring her husband to manage her new nightclub, in violation 

of a restrictive covenant between the husband and the buyer of his old nightclub).  

An injunction is enforceable against them as long as they receive notice and have a 
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chance to be heard.  USI Ins. Serv. Of Florida Inc. v. Pettineo, 987 So. 2d 763, 767 

(Fla. Dist. Ct. App. 2008).  

The court may not enjoin a stranger to a noncompetition agreement if that 

person is not named in the lawsuit.  Leighton v. First Universal Lending, LLC, 925 

So. 2d 462, 464 (Fla. Dist. Ct. App. 2006) (finding that Network Landing Group 

could not be enjoined from competing with Leighton because it was not named in 

the complaint and received no notice).  Unlike the unnamed party in Leighton that 

could not be enjoined, Denton has been properly joined as a party to this cause of 

action.  Therefore, Denton has received proper notice and has an opportunity to be 

heard.  

 In Dad’s Properties, the appellant—acting in his individual capacity—

formed a company that employed the covenantor in breach of his noncompetition 

agreement.  545 So. 2d at 927.  Though the restrictive covenant was not breached 

when Denton formed CNC, the agreement was breached when Denton personally 

solicited two AMS customers.  Absent a contract between Denton and Collins, any 

action Denton undertook should be viewed as an action perpetrated in his 

individual capacity.  

Furthermore, as part owner of CNC, he may be personally enjoined from 

assisting Collins in violating the restrictive covenant.  Similar to the wife in Dad’s 
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Properties, Denton has an interest in CNC. He can be enjoined from individually 

assisting Collins in breaching the restrictive covenant.  

 Finally, Denton may be enjoined from aiding Collins in violating the 

restrictive covenant because of the closeness of their relationship.  The court held 

in Dad’s Properties that those in close relationship with the covenantor may be 

enjoined from assisting him in violating that covenant.  545 So. 2d at 929.  Close 

relationships include those who share interest or are in privity with the covenantor.  

Id. In the case at bar, Collins and Denton are in privity with one another because 

Denton is Collins‘s attorney.  In light of Denton‘s close relationship with Collins 

and his aiding Collins in violating the restrictive covenant with AMS, Denton is 

properly joined as a party to this suit in his individual capacity.   

As a domiciliary of Florida, Denton destroys complete diversity of 

citizenship before this Court.  Therefore, the motion to remand should be granted. 

II. AMS Should be Granted Injunctive Relief Based on the Irreparable 

Injury Caused by the Defendant’s Breach of the Restrictive Covenant. 

 

 Assuming this Court has asserted its jurisdiction over this matter, AMS 

urges in the alternative that the Court issue a preliminary injunction on its behalf. 

As the moving party, AMS accepts the burden of establishing: ―(1) a substantial 

likelihood of success on the merits of the underlying case, (2) the movant will 

suffer irreparable harm in the absence of an injunction, (3) the harm suffered by the 

movant in the absence of an injunction would exceed the harm suffered by the 



  12  

opposing party if the injunction issued, and (4) an injunction would not disserve 

the public interest.‖ Johnson & Johnson Vision Care, Inc. v. 1-800 Contacts, Inc., 

299 F.3d 1242, 1246–47 (11th Cir. 2002).  This Court has acknowledged that AMS 

has properly established three of the four requisite elements to obtain a preliminary 

injunction. See Minute Order at 5, Altiplex Material Solutions, Inc. v. Carbon 

Nano Craft, No. 09-X832-CIV-R (Sept. 4, 2009).  Thus, proof of irreparable injury 

to AMS in the absence of injunctive relief remains the only disputed issue.  

 Injunctive relief is justified in this case for two distinct reasons.  First, AMS 

is entitled to the benefit of the Florida law presumption of irreparable injury for a 

breach of a restrictive covenant; and, under the weight of this presumption, AMS 

will have sufficiently satisfied each of the elements required for injunctive relief. 

Second, even without the benefit of this presumption, the loss of AMS customers 

and corporate goodwill constitutes irreparable injury sufficient to satisfy the final 

element necessary for injunctive relief.  

A. The Settlement Agreement Between the Parties Establishes Florida 

Law as the Applicable Law before this Court. 

 

AMS and CNC entered into a valid restrictive covenant pursuant to a 

settlement agreement that ended their prior litigation.  The choice-of-law provision 

in that restrictive covenant establishes Florida law as the governing law in the 

matter at bar.  Under Florida law, courts will enforce choice-of-law provisions 

unless the law of the chosen forum contravenes strong public policy.  Maxcess, 
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Inc. v. Lucent Technologies, Inc., 433 F.3d 1337 (11th Cir. 2005).   As such, the 

Court ought to grant deference to the existing agreement between the parties given 

the strong public policy favoring freedom of contract. 

In this case, the language of the choice-of-law provision located in Section 

12 Subsection (b)(2) of the settlement agreement between AMS and CNC states in 

relevant part that ―[a]ny party that breaches this Agreement may be enjoined from 

further breach preliminarily and/or permanently, so long as the party seeking 

injunctive satisfies the traditional and customary requirements for such relief of the 

Court in which the relief is sought.‖  

It is uncontroverted that AMS originally filed suit and sought preliminary 

injunctive relief in Florida state court against CNC.  Therefore, AMS is the party 

seeking relief and Florida state court is the court in which relief was sought. 

Therefore, pursuant to the settlement agreement, Florida state law should apply. 

CNC argues this Court ought to be viewed as the court in which relief is so sought. 

However, removal of this matter to federal court does not transfer the balance in 

such a way that CNC could, or should be considered the party seeking relief; or 

that this Court ought to be considered the court in which relief was sought.  

Based on the settlement agreement between the parties, Florida law is the 

applicable law in this matter.  AMS should retain the benefit of the presumption of 

irreparable injury under Florida law.  CNC lacks the proper evidence to rebut such 
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a presumption.  Ultimately AMS should be granted injunctive relief on the basis 

that each of the requisite elements for such relief has been properly shown before 

this honorable Court. 

B. Florida Law Applies for the Purposes of Conflict of Law 

Considerations in the Matter at Bar. 

 

 In the event this Court holds the settlement agreement to be inapplicable or 

not dispositive, Florida state law is still applicable based on conflict of law 

principles.  AMS is still entitled to the benefit of the legal presumption of 

irreparable injury even without the settlement agreement‘s choice-of-law 

provision.  

Legal doctrine governing whether to apply federal or state law in a diversity 

action generally requires the federal court to apply the forum state's law for 

substantive issues and federal law for procedural issues.  See Ferrero v. Associated 

Materials, Inc., 923 F.2d 1441, 1448-50 (11th Cir. 1991); See also Hanna v. 

Plumer, 380 U.S. 460, 465(1965); Erie R.R. v. Tompkins, 304 U.S. 64, 71-77 

(1938).  Though simply stated, the actual determination of whether a particular law 

ought to be considered substantive or procedural can be a difficult undertaking.  

Gasperini v. Center for Humanities, 518 U.S. 415, 434-439 (1996) (―determining 

whether particular law should be classified as ‗substantive‘ or ‗procedural‘ for such 

purposes may be a challenging endeavor‖).  Therefore, the traditional ‗substantive‘ 

and ‗procedural‘ distinctions under the Erie analysis cannot solve the issue alone. 
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The Court should rely on the outcome-determinative test for further 

guidance on the matter at bar. The outcome of the litigation in a diversity case is to 

be substantially the same, so far as legal rules determine the outcome of litigation, 

as it would be if tried in a state court. See Guaranty Trust Co. v. York, 326 U.S. 99, 

109-10 (1945).  The policy underlying the Erie ruling is that regardless of whether 

the nonresident litigant is in a federal court or state court, the result should be the 

same. Id. at 109.  As stated in Hanna, ―the twin aims of the Erie rule: 

discouragement of forum-shopping and avoidance of inequitable administration of 

the laws‖ should be at the heart of the consideration of the Court when deciding 

these issues.  Hanna, 380 U.S. at 468. 

The applicable Florida statute for the Court‘s consideration here provides in 

pertinent part, ―[t]he violation of an enforceable restrictive covenant creates a 

presumption of irreparable injury to the person seeking enforcement of a restrictive 

covenant.‖  Fla. Stat. § 542.335(1)(j) (2009). 

Should the Court fail to apply the Florida statute, AMS would be prejudiced 

in a way that contravenes the Florida legislature‘s intent and defies legal reasoning 

set forth in Erie, Hanna, Guaranty Trust Co., and Gasperini.  To counter this 

Florida statute, defendant asserts that Federal Rule of Civil Procedure 65 is the 

applicable federal law to this case.   However, that rule pertains only to notice 

requirements for preliminary injunctions and also grants the Court the prerogative 

http://web2.westlaw.com/find/default.wl?tf=-1&serialnum=1938121079&rs=WLW9.08&ifm=NotSet&fn=_top&sv=Split&tc=-1&pbc=0FEB787B&ordoc=1996139996&findtype=Y&vr=2.0&rp=%2ffind%2fdefault.wl&mt=208
http://web2.westlaw.com/find/default.wl?tf=-1&serialnum=1965102263&rs=WLW9.08&referencepositiontype=S&ifm=NotSet&fn=_top&sv=Split&referenceposition=1142&pbc=0FEB787B&tc=-1&ordoc=1996139996&findtype=Y&db=708&vr=2.0&rp=%2ffind%2fdefault.wl&mt=208
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to consolidate the preliminary injunction hearing with a trial on the merits.  See 

Fed. R. Civ. P. 65. Neither of those rules directly applies to the question presented 

by this case.  Application of that rule is stated by the Supreme Court: ―if no 

specific procedural rule or statute applies and a state law that does apply would be 

outcome determinative, the applicable state law generally controls, unless there is 

an overriding federal interest present.‖ Guaranty Trust Co., 326 U.S. at 109-110. 

The Supreme Court has previously held that a state law which allocates the 

burden of proof is outcome determinative and applicable to diversity cases.  See 

Palmer v. Hoffman, 318 U.S. 109, 117 (1943).  By way of analogy, the 

presumption in this case is similar to a burden of proof issue in the Palmer case, 

since both involve transfers the proof requirements away from one party and onto 

another.  Thus, this Court should view the presumption of irreparable injury as an 

outcome determinative substantive right that must be applied to this diversity 

action in the same manner that the Court held the burden of proof issues in Palmer 

to be substantive.  

Further, a failure to apply the Florida statute will unfairly benefit CNC 

simply by virtue of their election to remove this matter to federal court. 

Meanwhile, AMS, a Florida Corporation, would lose the benefit of this substantive 

right and instead be forced to carry the burden of proving irreparable injury by a 

preponderance of the evidence.  Such an outcome is most certainly an inequitable 
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administration of the law and would incentivize forum shopping for defendants 

who find themselves in the same position as CNC in the future.  To allow this sort 

of forum shopping sends the message that diverse parties under this Florida statute 

can avoid the presumption all together simply by removing to federal court, while 

non-diverse defendants in Florida are forced to fight uphill against the 

presumption.  This result has been expressly prohibited.  See Hanna, 380 U.S. at 

468 (―the Erie rule is rooted in part in a realization that it would be unfair for the 

character or result of a litigation materially to differ because the suit had been 

brought in a federal court‖).  

To avoid such an unfair occurrence in this case, the Court must apply the 

Florida statute and grant AMS the benefit of the presumption of irreparable injury. 

The benefit of this presumption is a substantive right conveyed on AMS by the 

Florida legislature.  To consider it otherwise would lead to an inequitable 

administration of the laws and justify CNC in their attempt to avoid the 

presumption by simply removing this matter to federal court.  

With the benefit of this presumption, CNC will be unable to rebut the 

presence of irreparable injury; and AMS will have satisfied the final element 

necessary for injunctive relief.  



  18  

C. Irreparable Injury Will Occur in the Absence of Injunctive Relief. 

 AMS has sufficiently established the elements of substantial likelihood of 

success on the merits, the balance-of hardships analysis, and public-interest 

elements before this Court.  Thus, irreparable injury remains the element of 

concern before the Court. Proof of this element is established in part by the benefit 

of the Florida statute.  However, even in the absence of this presumption, AMS is 

prepared to carry the entire burden should the Court determine the Florida statute 

to be inapplicable.  

 As a result of CNC‘s conduct, AMS has lost at least two customers and is 

likely to lose corporate goodwill and reputation should they choose to associate 

with CNC.  This Court has held ―the loss of customers and goodwill is an 

‗irreparable‘ injury.‖  See Ferrero, 923 F.2d at 1449.  AMS has realized both of 

these losses.  

As to the loss of customers, AMS has provided the Court with evidence that 

Denton was personally responsible for persuading two formerly loyal AMS 

customers away from AMS.  These customers are now in business with CNC.  But 

for the interference of Denton, AMS would have retained these customers and 

would continue to realize a profit from their continued business.  

As to the loss of goodwill, CNC intends to utilize the ACPD process for heat 

dissipating purposes rather than their intended purpose.  This unintended use of the 
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process creates a substantial risk of electrical fire.  The specialized nature of AMS 

and their respect throughout the community as the leader in these nanotechnologies 

would be immensely damaged from even one electrical fire associated with the use 

of their product.  Though no evidence of fires currently exist, the mere perversion 

of the ACPD product by CNC without regard for customer safety or its intended 

purpose is sufficient to damage AMS‘s goodwill. 

 Thus, even without the benefit of the statutory presumption to which AMS is 

entitled, the final element necessary for a grant of preliminary injunctive relief is 

satisfied. 

CONCLUSION 

The Court shall grant the motion to remand for want of complete diversity 

among the parties.  In the alternative, if the Court asserts jurisdiction over this 

matter, AMS prays for preliminary injunctive relief pending a trial on the merits. 

Having satisfied each element, with or without the benefit of the Florida statutory 

presumption, the motion for preliminary injunctive relief should be granted as a 

matter of equity. 

 

       Respectfully submitted 

       /s/ Team 927 


