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STATEMENT OF JURISDICTION 

 

 Altiplex Materials Solutions, Ltd., a Florida corporation, commenced this 

action in Florida state court against Carbon Nano Craft, Ltd., a Georgia 

corporation; Cameron Collins, Ph.D., a domiciliary of Georgia; and Darryll 

Denton, a domiciliary of Florida.  The Defendants removed this action pursuant to 

28 U.S.C. § 1441 on the basis of diversity jurisdiction. 
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STATEMENT OF FACTS 

 

 This case involves Plaintiff Altiplex Materials Solutions, Inc., and its claims 

that Cameron Collins, Ph.D., violated a restrictive covenant contained in a 

settlement agreement with Plaintiff, when Collins used technology developed 

during his employment with Plaintiff, specifically Andrews-Collins Plasma 

Deposit (“ACPD”), during his employment with Carbon Nano Craft, Ltd. 

(“CNC”).  Also at issue is the extent of Darryll Denton‟s involvement in the 

alleged violation.  Denton is Collins‟s personal attorney, and also serves as General 

Counsel for CNC, and its Vice President.  On September 7, 2009, the parties 

submitted to this Court Joint Stipulations, attached as Exhibit A.   

 Collins‟s actions on behalf of CNC, including his delegation of authority to 

others, have been within his capacity as Chief Executive Officer.  (Collins Aff. ¶ 

2.)  Denton was given “the widest possible authority” to act on behalf of Collins 

and CNC, and all of their dealings were done on a “handshake basis.”  (Collins 

Aff. ¶ 4.)  Denton‟s actions were on behalf of Collins and/or CNC in his capacity 

as Collins‟s attorney, General Counsel for CNC, or as CNC‟s Vice President.  

(Denton Aff. ¶ 4.)  Whenever Denton interacted with anyone in any of these 

capacities, he “timely and clearly identified” his principal.  (Denton Aff. ¶ 6.) 

 ACPD was developed by Collins and Alva Andrews  (Andrews Aff. ¶ 3.)  

This development led to increased overall sales for Plaintiff.  (Blair Aff. ¶ 4.)  
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However, Andrews “never envisioned” ACPD‟s use as a heat dissipater, the way it 

is used by CNC.  (Andrews Aff. ¶ 4.)  This variation is such that the products and 

services CNC provides cannot substitute for Plaintiff‟s.  (Collins Aff. ¶ 5.) 

 Plaintiff believes CNC‟s version of ACPD is dangerous to a computer‟s 

motherboard and may cause a fire.  (Andrews Aff. ¶ 5.)  “Tens of thousands of 

hours of testing” that covered every reasonably foreseeable use or misuse of a 

computer have failed to produce one overheated component.  (Collins Aff. ¶ 6.)  

Despite these results, Plaintiff will not work with any company that uses CNC‟s 

version of ACPD.  (Andrews Aff. ¶ 7.) 

 Plaintiff claims CNC‟s continued use of ACPD is likely to cause reductions 

in Plaintiff‟s revenue.  (Blair Aff. ¶ 3.)  Plaintiff admits that losses resulting from 

non-renewal of contracts can be calculated “with some precision,” and 

acknowledges “the recent general downturn in economic activity” as a possible 

cause of Plaintiff‟s economic woes.  (Blair Aff. ¶¶ 3, 5.) 

 Plaintiff filed this cause of action in Florida state court.  CNC, Collins, and 

Denton seasonably filed a notice for removal pursuant to 28 U.S.C. § 1441; said 

notice was granted.  Plaintiff brings this Motion to Remand and, alternatively, 

seeks a preliminary injunction. 
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SUMMARY OF THE ARGUMENT 

 

 This Court is being asked to deny Plaintiff‟s Motion to Remand and Motion 

for a Preliminary Injunction.  Plaintiff claims Collins violated the restrictive 

covenant between Collins and Plaintiff when, after resigning in July 2008, he 

formed CNC and began marketing a different version of ACPD.  Plaintiff filed a 

law suit that ended in a settlement agreement that includes a restrictive covenant.  

After the agreement was executed, two of Plaintiff‟s customers did not renew their 

contracts and began working with CNC.  Plaintiff claims that non-renewal of these 

contracts has resulted in a loss of revenue, and further complains of future lost 

revenue that may or may not be related to CNC‟s use of ACPD. 

 Plaintiff claims Denton was instrumental in securing ProCelerex, Inc., and 

Crowley Exoprocessors, Inc., as CNC‟s customers.  Plaintiff fraudulently joined 

Denton to this suit, claiming he did not act in his official capacity as Collins‟s 

attorney or as CNC‟s Vice President, but instead acted as an individual, pursuant to 

his own interests, while tortuously interfering with the settlement agreement 

between CNC and Plaintiff. 

 This Motion to Remand should be denied because Plaintiff cannot establish 

a cause of action against Denton individually, and fraudulently joined him to defeat 

diversity jurisdiction.  Denton acted in his capacity as an agent of Collins, CNC 

and as a corporate officer of CNC.  Thus, he cannot be held personally liable for 
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any losses alleged by Plaintiff, nor can he be enjoined from further acting in his 

official capacity. 

 Plaintiff is not entitled to injunctive relief when losses already realized can 

be calculated and redressed through money damages.  As such, Plaintiff has not 

suffered irreparable injury, and no injunction can issue.  Future damages that may 

or may not be related to CNC‟s marketing a different version of ACPD are both 

speculative in their amount and uncertain as to their likelihood.  Therefore, 

Plaintiff‟s alternative Motion for a Preliminary Injunction should be denied. 

ARGUMENT 
 

I. PLAINTIFF EFFECTUATED A FRAUDULENT JOINDER OF DARRYLL DENTON 

FOR THE PURPOSE OF DEFEATING DIVERSITY JURISDICTION. 
 

Federal courts should protect the right to litigate in Federal court.  See 

Wecker v. Nat‟l Enameling & Stamping Co., 204 U.S. 176, 186 (1907).  “So long 

as federal diversity jurisdiction exists . . . the need for its assertion may well be 

greatest when plaintiff tries hardest to defeat it.”  Boyer v. Snap-on Tools Corp., 

913 F.2d 108, 111 (3d Cir. 1990) (quoting ALI Study of the Division of 

Jurisdiction between State and Federal Courts (1969)).  This case has been 

properly removed by CNC, a Georgia Corporation; Collins; and Denton pursuant 

to 28 U.S.C. § 1441.   

Plaintiff seeks remand on theories that (a) Denton‟s actions were not 

undertaken in his official capacity but in pursuit of his own interests, and (b) 
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Denton tortuously interfered with the settlement agreement between Plaintiff, 

Collins, and CNC.  This Court should deny Plaintiff‟s Motion to Remand for two 

reasons.  First, Plaintiff effectuated a fraudulent joinder of Denton.  Denton is an 

agent of Collins and CNC, and a member of CNC‟s Board of Directors, acting at 

all times in his official capacity.  Plaintiff cannot state a valid cause of action 

against Denton as an individual, and joined him solely to defeat diversity 

jurisdiction.     

Second, Plaintiff has produced no evidence that Denton‟s agreement with 

Collins and CNC was established with his specific intent to procure a breach of the 

settlement agreement between Plaintiff, Collins, and CNC.  Because there is a 

failure of proof as to both theories, this Motion to Remand should be denied. 

A.  Denton is an Agent of Collins and CNC; Plaintiff has No Valid Cause 

of Action Against Him as an Individual 
 

The well-established fraudulent joinder rule provides, “when a plaintiff 

names a non-diverse defendant solely in order to defeat federal diversity 

jurisdiction, the district court must ignore the presence of the non-diverse 

defendant and deny any motion to remand the matter back to state court.”  

Henderson v. Wash. Nat‟l Ins. Co., 454 F.3d 1279, 1281 (11th Cir. 2006).  

Determining fraudulent joinder requires clear and convincing evidence that either 

Plaintiff has no cause of action against Denton individually, or that Plaintiff 

fraudulently pled jurisdictional facts to hail Denton into state court.  Henderson, 
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454 F.3d at 1281.  The court has found previously that individuals similarly 

situated to Denton “are being unfairly dragged into court simply to prevent the 

adjudication of lawsuits against the real target.”  Legg v. Wyeth, 428 F.3d 1317, 

1320 (11th Cir. 2005).   

Plaintiff makes four allegations regarding Denton‟s liability.  First, Plaintiff 

claims Denton knew that unless Collins made commercial use of ACPD, Denton 

could not be paid, and suggests this was Denton‟s motivation to induce Collins to 

breach the agreement he had with Plaintiff.  To date, no facts to support this claim 

have been produced through the discovery process.    

Second, Plaintiff claims Denton was aware of Collins‟s plan to make 

commercial use of ACPD, and that Denton - acting as an individual pursuant to his 

own interests - assisted Collins in carrying out this plan.  Again, this is pure 

speculation on Plaintiff‟s part and no facts to support this claim have been 

produced through the discovery process.  There is no dispute that Denton was first 

retained as Collins‟s personal attorney, and currently serves as General Counsel 

and Vice President of CNC.  As an attorney, Denton owes a duty to Collins as his 

representative.  That representation does not constitute an endorsement of Collins‟s 

activities.  MODEL RULES OF PROF‟L CONDUCT R. 1.2 (2009).   

Denton is an officer of the Corporation and member of CNC‟s Board of 

Directors.  He has Collins‟s complete trust and the widest authority to act on behalf 
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of Collins and CNC, a relationship formed on a handshake basis.  It is important to 

note that agency relationships established without a written contract have been 

recognized by this Court.  See Liquidation of Banco Intercontinental v. Renta, 530 

F.3d 1339, 1348 (11th Cir. 2008).   

Any assistance Denton provided CNC was within his reasonable duties as its 

agent, and within the scope of his employment.  Faragher v. City of Boca Raton, 

524 U.S. 775, 793 (1998).  Scope of employment is conduct “of the kind he is 

employed to perform,” occurring “substantially within the authorized time and 

space limits,” and “actuated, at least in part, by a purpose to serve the master.”  

RESTATEMENT (SECOND) OF AGENCY § 228 (1958).   

In his sworn statement, Denton avers he has never taken any action on 

behalf of Collins or CNC in his personal capacity.  Denton states that in all his 

interactions in his official capacity, he has timely and clearly identified his 

principal.  Plaintiff has offered no evidence to refute either of these statements.   

Plaintiff‟s third and final claims are that Denton was directly responsible for 

persuading two of its former customers to contract with CNC.  Again, Plaintiff 

offers no facts to establish Denton was pursuing his own interests and not acting 

within his official capacity.  Plaintiff‟s sole claim in this regard is that Denton was 

responsible for the nonrenewal of two contracts - Crowley Exoprocessors, Inc., and 

ProCelerex, Inc. 
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 Plaintiff admits to implementing a policy sometime after October 1, 2008, 

against contracting with any company working with CNC.  When the Crowley and 

ProCelerex contracts came up for renewal (December 2008 and February 2009, 

respectively), this policy had been in place for months.  Thus, it is very likely 

Plaintiff would not have renewed these contracts if either of these companies 

wanted to use both CNC‟s and Plaintiff‟s versions of ACPD. 

Resolving a claim of fraudulent joinder is similar to the proceeding used for 

ruling on a Motion for Summary Judgment.  This Court “must resolve all questions 

of fact in favor of the plaintiff.  But, there must be some question of fact before the 

district court can resolve that fact in the plaintiff‟s favor.”  Legg , 428 F.3d at 

1323.  In the case at bar, Plaintiff did not dispute Collins‟s sworn statement that 

Denton at all times acted on behalf of Collins and CNC.  “With no response from 

Plaintiff, there is no question of fact for this Court to resolve.”  Id.  Absent any 

evidence that Denton acted on his own behalf, this Court must find that Denton 

acted within his official capacity as an agent of Collins and CNC, and joining him 

to the suit was fraudulent. 

B.  Plaintiff Cannot Demonstrate Tortious Interference by Denton  
 

Plaintiff alleges Denton tortiously interfered with the settlement agreement 

between Plaintiff and Collins.  Tortious interference is a fact-specific inquiry, with 

the burden of proof on the plaintiff to show (1) the existence of a contract, (2) the 
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defendant‟s knowledge of the contract, (3) the defendant‟s intentional and 

unjustified interference with the contract, and (4) that plaintiff was harmed by the 

breach.  Fiberglass Coatings, Inc. v. Interstate Chemical, Inc., ---- So. 2d ----, 34 

Fla. L. Weekly D454 (Fla. Dist. Ct. App. 2009).  Since Denton acted as Collins‟s 

attorney during the settlement negotiations with Plaintiff, there is no dispute as to 

the first two elements.  Thus, Plaintiff must demonstrate that Denton‟s actions 

amounted to an intentional and unjustifiable interference with the agreement, and 

that as a result, Plaintiff was harmed.   

Intentional and unjustified interference requires Plaintiff to “prove that the 

defendant manifested a specific intent to interfere . . . [as] no liability will attach 

unless it is established that the defendant intended to procure a breach of the 

contract.  Id.  Inducement is not shown when the defendant enters into a contract 

with a third person with knowledge that the party cannot perform both it and the 

party‟s existing contract.  Id. (citing Martin Petroleum Corp. v. Amerada Hess 

Corp., 769 So. 2d 1105, 1107 (Fla. Dist. Ct. App. 2000)). 

Applying these rules to the case at bar, Plaintiff cannot meet its burden.  

Plaintiff has not produced any evidence of a specific intent by Denton to procure 

Collins‟s breach of the settlement agreement.  Inducement is not demonstrated by 

the mere fact that Denton entered into an agency agreement with Collins and CNC, 

even if Denton knew Collins could not work for CNC without violating his 
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agreement with Plaintiff.  Indeed, Plaintiff must show that Denton‟s intent in 

establishing the agency relationship with Collins and CNC was to interfere with 

the agreement.  Plaintiff fails to evince this intent.   

The parties stipulated that the settlement agreement was executed on 

December 23, 2008.  However, Collins first retained Denton in May 2008, and was 

hired as CNC‟s General Counsel in August 2008 – before the settlement agreement 

was executed.  Plaintiff cannot demonstrate Denton‟s specific intent to interfere 

with an agreement that was not in yet in existence, or even within the 

contemplation of the parties.  Because there was no intentional and unjustified 

interference, any harm Plaintiff alleges cannot be attributed to Denton‟s actions.  

Plaintiff cannot prove the elements necessary to prevail on a tortious interference 

claim, and this Motion to Remand should be denied. 

II. PLAINTIFF IS NOT ENTITLED TO A PRELIMINARY INJUNCTION WHERE 

THERE EXISTS AN ADEQUATE REMEDY AT LAW. 
 

 “Injunctive relief is an extraordinary and drastic remedy, one that should be 

sparingly granted.”  Cordis Corp. v. Prooslin, 482 So. 2d 486, 489 (Fla. Dist. Ct. 

App. 1986).  Where a party seeks injunctive relief, such relief may be based only 

upon facts and not allegations of opinions.  Id.  A party seeking a preliminary 

injunction must demonstrate the following:  

“(1) a substantial likelihood of success on the merits of the underlying 

case, (2) the movant will suffer irreparable harm in the absence of an 

injunction, (3) the harm suffered by the movant in the absence of an 
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injunction would exceed the harm suffered by the opposing party if 

the injunction issued, and (4) an injunction would not disserve the 

public interest.” 

 

 Johnson and Johnson Vision Care, Inc. v. 1-800 Contacts, Inc., 299 F.3d 1242, 

1246-47 (11th Cir. 2002).   

 In the case at bar, only the irreparable injury element remains in dispute 

(Min. Order 5).  Plaintiff asserts it is not required to prove this element because 

Florida Statute § 542.335(1)(j) creates a presumption of irreparable injury when 

there is a violation of an enforceable restrictive covenant.  Fla. Stat. Ann. § 

542.355 (West 2009).  Plaintiff assumes the presumption is state substantive law 

that must be applied in a federal court sitting in diversity, pursuant to Erie R. Co. v. 

Tompkins, 304 U.S. 64, 58 S. Ct. 817 (1938).   

 Plaintiff‟s reasoning is misplaced, as the prevailing rule is that presumptions 

are matters of procedure, and thus the Federal Rules control.  Plaintiff is required 

to demonstrate irreparable injury before a preliminary injunction may be granted. 

 Plaintiff complains that CNC‟s use of ACPD caused Plaintiff to lose two 

customers - Crowley Exoprocessors and ProCelerex - and may cause future 

reductions in sales.  Plaintiff‟s Motion for a Preliminary Injunction should be 

denied for two reasons.   
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 First, any losses Plaintiff has allegedly suffered thus far can be calculated 

and redressed through money damages.  Thus, a remedy at law is available and the 

injury is not irreparable.   

 Second, Plaintiff‟s claim of future revenue loss is speculative, focused on 

what may happen at some unknown time.  Plaintiff cannot show that, unless 

enjoined, the use of ACPD by CNC would be the sole cause of any future losses 

Plaintiff may incur.  Notably, Plaintiff admits to establishing a policy of not 

working with any company that works with CNC.  Thus, Plaintiff‟s own actions 

may be a likely contributor to future losses. 

For these reasons, this Court should deny Plaintiff‟s Motion for a 

Preliminary Injunction. 

A. Plaintiff is Not Entitled to the Florida Presumption, and Must Prove 

Irreparable Injury Pursuant to Applicable Federal Law 

 

 In this removed action, Plaintiff seeks injunctive relief, an equitable remedy 

incorporated in Federal Rule of Civil Procedure 65.  Under federal law, an 

injunction will not issue unless the moving party can demonstrate that, absent an 

injunction, he or she will suffer irreparable injury.  Cato v. Oldham, 707 F.2d. 

1176, 1185 (11th Cir. 1983).  Plaintiff argues that Florida Statute § 542.335(1)(j) 

should apply, which provides in relevant part, “[t]he violation of an enforceable 

restrictive covenant creates a presumption of irreparable injury to the person 

seeking enforcement . . .”  Fla. Stat. Ann. § 542.355 (West 2009).     
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 The standard announced in Erie requires this Court, when sitting in diversity, 

to apply federal procedural law and state substantive law.  Whether a particular 

provision is substantive or procedural for Erie purposes is determined by looking 

to its “twin aims” - discouraging forum shopping and avoiding inequitable 

administration of the laws.  Herbert v. Wal-Mart Stores, Inc., 911 F.2d 1044, 1047 

(5th Cir. 1990).  Before determining whether to grant Plaintiff‟s Motion, this Court 

must confront the threshold question of whether the Florida presumption is 

substantive or procedural.  “There will be, inescapably, a twilight zone between the 

two categories where a rational classification could be made either way.”  Sampson 

v. Channell, 110 F.2d 754, 756 (1st Cir. 1940).  

i. Presumptions are Substantive When They are Conclusive, and 

Procedural When They Are Not  

 

 “A pure rule of procedure is concerned solely with accuracy and economy in 

litigation and should therefore be tailored to the capacities and circumstances of 

the particular judicial system, here the federal one.”  Barron v. Ford Motor Co. of 

Canada Ltd., 965 F.2d 195, 199 (7th Cir. 1992) (citing Mass. Mut. Life Ins. Co. v. 

Brei, 311 F.2d 463, 465-66 (2d Cir. 1962)).  The prevailing rule is that a 

presumption is a matter of procedure, as it is “closely akin to burden of proof.”  

RESTATEMENT CONFLICT OF LAWS § 595(2) (1934).   

 In contrast, a presumption is substantive when it is conclusive and 

irrebuttable.  U.S. v Provident Trust Co., 291 U.S. 272, 281, 54 S. Ct. 389, 391 

http://web2.westlaw.com/find/default.wl?rs=WLW9.08&ifm=NotSet&fn=_top&sv=Split&pbc=1A01A1AE&docname=CIK(0000037996)&findtype=l&db=CO-LPAGE&vr=2.0&rp=%2ffind%2fdefault.wl&mt=31
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(1934).  “The rule in respect of irrebuttable presumptions rests upon grounds of 

expediency or policy so compelling in character as to override the fundamental 

requirement . . . that questions of fact must be resolved according to the proof.”  Id.   

 Provident Trust involved an ancient presumption that a woman is capable of 

childbearing as long as she is alive.  The government argued the presumption was 

substantive law – conclusive – and no evidence to overcome it could be admitted.  

Id.  In favor of “truth over error,” the Court admitted evidence of a woman‟s 

hysterectomy, noting “a presumption to the contrary could not be indulged.”  Id.  

The Court noted that “all presumptions as to matters of fact, capable of ocular or 

tangible proof . . . are in their nature disputable.  No conclusive character attaches 

to them.  They may always be rebutted and overthrown.”  Id. at 284, 54 S. Ct. at 

392.  

 In a Florida case involving a temporary injunction and § 542.335(1)(j), the 

court found that “presumptions are rebuttable „unless conclusive under the law 

from which they arise.‟  Thus . . . unless the legislature specifically designates a 

presumption as conclusive, it is rebuttable.”  Don King Prod., Inc. v. Chavez, 717 

So. 2d 1094, 1095, 23 Fla. L. Weekly D2152 (Fla. Dist. Ct. App. 1998) (citing Fla. 

Evid. § 90.301(1)).  The Florida statute does not designate the presumption as 

conclusive; therefore, it is rebuttable, and has been applied as such in this Court.  
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See, e.g., Cont‟l Group, Inc., v. K.W. Prop. Mgmt., LLC, 622 F. Supp. 2d 1357, 

1377 (S.D. Fla. 2009). 

ii. Applying Federal Law Instead of the Florida Statute Creates No 

Substantial Variation in the Litigation 
 

 “The broad command of Erie was [that] . . . federal courts are to apply state 

substantive law and federal procedural law” in response to the practice of forum-

shopping.  Hanna v. Plumer, 380 U.S. 460, 465, 85 S. Ct. 1136, 1141 (1965).  “[I]t 

is unfair and unseemly to have the outcome of litigation substantially affected by 

the fortuitous existence of diversity of citizenship.”  Sampson, 110 F.2d at 756.  

Discussed again in Guaranty Trust Co. of New York v. York, 326 U.S. 99, 109, 65 

S. Ct. 1464, 1469 (1945), the Court framed the forum-shopping inquiry “in terms 

of „substantial‟ variations between state and federal litigation,” and not in terms of 

procedural versus substantive.  Id.  

 Federal Rule of Evidence 302 is an embodiment of the Erie doctrine.  Under 

Erie, rules governing presumptions may, in certain cases, be treated as substantive 

because of their effect on the outcome of litigation.  See Dick v. New York Life 

Ins. Co., 359 U.S. 437, 79 S. Ct. 921 (1959).  Purely procedural – or tactical – 

presumptions do not require the application of state law in federal court.  However, 

“in cases in which it remains unclear whether a presumption is substantive or 

tactical, the narrow interpretation of the Erie doctrine contained in Rule 302 
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suggests federal law should be applied to advance the policy of uniformity in 

federal courts.”  1 WEINSTEIN‟S FEDERAL EVIDENCE § 302.02.   

 The presumption of irreparable injury at the heart of this dispute would serve 

merely a tactical purpose in the litigation.  The presumption operates to shift the 

burden of production on a factual element to CNC after Plaintiff first submits 

evidence of a violation of the restrictive covenant.  The burden of persuasion is not 

affected by the presumption; it remains at all times with Plaintiff. 

 Should Plaintiff succeed in proving a violation, CNC would have the burden 

to rebut the presumption with “credible evidence sufficient to support a finding 

that is contrary to the presumed fact in order to dislodge the presumption from the 

case.”  See Breeden v. Weinberger, 493 F.2d 1002 (4th Cir. 1974) (finding a party 

against whom the presumption operates need only persuade the trier that the 

contrary of the presumed fact is more probable than not). 

 In contrast, application of the federal rules will require Plaintiff to first 

establish the base fact of a violation of the restrictive covenant and then make a 

showing of irreparable injury.  The burden of persuasion again remains with 

Plaintiff, and the burden of production again shifts to CNC to present credible 

evidence of an adequate remedy at law.   

 In both scenarios, the burden of persuasion remains with Plaintiff, and the 

burden of production shifts to CNC to produce evidence that Plaintiff‟s losses can 
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be redressed through money damages.  The Florida presumption would serve only 

a tactical purpose, one that does not create the substantial variation with which Erie 

was concerned.  Thus, neither the Erie doctrine nor Fed. R. Evid. 302 require that it 

be applied in the case at bar.   

B.  Plaintiff Is Not Entitled to Injunctive Relief When There is an 

Adequate Remedy at Law 

 

 An injury is irreparable only if it cannot be undone through monetary 

remedies.  Deerfield Med. Ctr. v. City of Deerfield Beach, 661 F.2d 328, 338 (5th 

Cir. 1981).  “If the nature of the industry is one in which damages can, in fact, be 

calculated, there is no irreparable injury.”  Sun Elastic Corp. v. O.B. Indus., 603 

So. 2d 516 (Fla. Dist. Ct. App. 1992). 

 Plaintiff complains of lost ACPD-related revenue as a result of losing two 

customers to CNC.  Plaintiff concedes that these particular losses can be calculated 

“with some precision.”  Thus, Plaintiff can be restored to its rightful position 

through an award of money damages, and this decrease in revenue is not 

irreparable injury necessitating injunctive relief. 

 “The law requires that damages for prospective profits be shown with 

reasonable certainty.”  U.S. Project Mgmt., Inc. v. Park Royale East Dev., Inc., 861 

So. 2d 74, 76, 28 Fla. L. Weekly D2481 (Fla. Dist. Ct. App. 2003).  Further, 

“[m]ere speculative profits, such as might be conjectured would be the probable 

result of an adventure . . . cannot under any circumstances be brought within the 
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range of recoverable damages.”  Hodges v. Fries, 34 Fla. 63, 72, 15 So. 682, 685 

(1894).   

 Plaintiff complains of losses related to non-ACPD products and services.  

Plaintiff concedes the recent economic downturn may be the cause of its financial 

misfortune, and concedes these losses cannot be proved.  Further, Plaintiff 

complains of future losses related to both ACPD and non-ACPD products and 

services.  Plaintiff again admits to the speculative nature of these losses, and again 

concedes effects of the recent economic downturn may contribute to these future 

losses.  Because these losses are speculative and cannot be calculated with 

reasonable certainty, Plaintiff is not entitled to damages. 

 It is important to note that Plaintiff‟s use of ACPD is limited to one specific 

application, while CNC markets a different version for a different application.  

CNC offers its customers a product Plaintiff admits it “never envisioned,” and does 

not directly compete with Plaintiff for customers because it does not offer the same 

version of ACPD as Plaintiff. 

 Further, Plaintiff did not have exclusive contracts with either ProCelerex or 

Crowley Exoprocessors that required these companies to renew their agreements 

with Plaintiff, and to limit their use of ACPD to Plaintiff‟s application.  This lack 

of exclusivity strongly suggests that Plaintiff‟s restrictive covenant with Collins is 

overbroad and unenforceable.  See, e.g., Shields v. Paving Stone Co., Inc., 796 So. 
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2d 1267, 1269 (Fla. Dist. Ct. App. 2001) (finding a nonsolicitation agreement was 

not reasonable to protect appellee‟s customer base when appellee did not have 

exclusive relationships with its customers and customer information was available 

in the yellow pages). 

 Plaintiff‟s policy was not limited to its customers at the time it was 

implemented, but extended to any prospective customer.  Plaintiff admits to 

intentionally turning away customers and potential revenue.  Plaintiff cannot act as 

the architect of its own misfortune and then move this Court to assign blame to 

another.  Indeed, under the accepted doctrine of avoidable consequences, Plaintiff 

has a duty to mitigate - not aggravate - harm resulting from an alleged breach of 

contract.  Hodges, 34 Fla. at 75-76, 15 So. at 686 (finding that a plaintiff has a duty 

of reasonable care to prevent damages resulting from a defendant‟s wrongful act, 

and “so far as he could have thus prevented them, he cannot recover therefore”).  

Plaintiff need not choose the best means of mitigating harm, only the one that is 

reasonable under the circumstances.  S.J. Groves & Sons Co. v. Warner Co., 576 

F.2d 524 (3d Cir. 1978).  Plaintiff‟s decision to forgo potentially profitable 

relationships with other companies, given the current economic climate, was not 

reasonable.  Therefore, Plaintiff cannot hold CNC liable for any losses Plaintiff 

may incur. 
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 By its own admission, Plaintiff is able to determine with some precision the 

extent of its losses related to nonrenewal of two contracts, should this Court hold 

CNC responsible for nonrenewal despite Plaintiff‟s unfortunate business decisions.  

As such, Plaintiff can be restored to its rightful position with an award of money 

damages. 

 All future harms of which Plaintiff complains are speculative.  In light of the 

current economic climate and Plaintiff‟s practice of turning away business, 

Plaintiff cannot attribute future losses to CNC.  Thus, Plaintiff cannot prevail on 

the irreparable injury claim, and is not entitled to injunctive relief. 
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CONCLUSION 

 

 Plaintiff fraudulently joined Denton to this suit for the sole purpose of 

defeating diversity jurisdiction.  Plaintiff has no cause of action against Denton 

individually, cannot establish the elements of tortious interference, and cannot 

survive a rebuttable presumption of irreparable injury.  For these reasons, this 

Court should deny Plaintiff‟s Motion to Remand and Motion for a Preliminary 

Injunction. 

 

        Respectfully submitted 

        /s/  Team # 927            

 


