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QUESTIONS PRESENTED 

 

1. Whether Plaintiff’s Motion to Quash and for a Protective Order, 

preventing Defendant from obtaining Plaintiff’s personnel record 

from Charleston Industries, should be granted. 

 

2. Whether Defendant’s Motion for Expedited Discovery and 

Summary Judgment Schedule, with respect to Plaintiff’s 

unauthorized taking of confidential company documents, should 

be granted. 
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STATEMENT OF JURISDICTION 

 

1. The court has jurisdiction over this matter pursuant to 28 U.S.C. § 1331, as 

this matter concerns a claim arising under the federal Age Discrimination in 

Employment Act, 29 U.S.C. §§ 621 et seq. 

 

2. Venue is proper in the United States District Court for the Middle District of 

Florida pursuant to 28 U.S.C. § 1391(b), because the Plaintiff was employed 

within this judicial district and a substantial part of the events giving rise to 

the claims occurred within this judicial district. Defendant maintains a 

principle place of business in this judicial district.  
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STATEMENT OF FACTS 

 

The plaintiff Theodore McNally (―Plaintiff‖), worked for the defendant, 

Hostram, Inc. (―Defendant‖), a lobbying firm based in Tampa, Florida.  (R. 2.) 

After 10 years with Defendant, Plaintiff was terminated on February 8, 2010.  On 

May 3, 2010, Plaintiff filed the present action against Hostram, alleging he was 

fired due to his age, in violation of the federal Age Discrimination in Employment 

Act, 29 U.S.C. §§ 621 et seq. (―ADEA).  Id.   

Following his termination, Plaintiff worked for Charleston Industries 

(―Charleston‖), performing duties similar to those he performed for Defendant.  (R. 

2.)  Plaintiff remained at Charleston for approximately four months, before ending 

the employment by mutual decision.  Id.  Upon learning of Plaintiff‘s brief 

employment with Charleston, Hostram served a subpoena (the ―Charleston 

Subpoena‖) on Charleston, ―seeking Plaintiff‘s entire personnel file and all other 

documents concerning the circumstances surrounding and reasons for the cessation 

of Plaintiff‘s employment with Charleston,‖ as well as a deposition with Plaintiff‘s 

former supervisor at Charleston.  Id.  In response, Plaintiff filed a motion to quash 

the Charleston Subpoena, and moved for a protective order barring discovery of 

information related to his time at Charleston.  (R. 2-3.) 

During the pre-trial conference, Defendant alleged, for the first time, that 

Plaintiff had removed a document containing confidential information from 
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Hostram.  (R. 3.)  Defendant claims the document contained confidential personnel 

information about Plaintiff and his co-workers, which he was not authorized to 

access.  Id.  Plaintiff subsequently shared the document with an employee of 

Hostram, who was also unauthorized to access the document.  Id. Defendant argues 

that Plaintiff‘s removal and dissemination of the allegedly confidential document 

was wrongful, and provides Defendant an affirmative defense to the majority of 

Plaintiff‘s damages.  Id.  Accordingly, Defendant moves for an expedited 

discovery and summary judgment schedule.  Id. 

The allegedly confidential document in question contains notes in Plaintiff‘s 

supervisor‘s handwriting suggesting a policy of deliberate age discrimination.  

Plaintiff found the document in a trash bin in the office, in open view.  

Furthermore, the confidential ―personnel‖ information within the document was 

simply a list of employees and corresponding years of service.  (R. 3.)  Therefore, 

Plaintiff opposes Defendant‘s Motion.   

On August 16, 2010, this Court requested that parties submit supplemental 

briefs on Plaintiff‘s Motion to Quash and Protective Order to prevent Defendant 

from obtaining Plaintiff‘s personnel records from Charleston, and Defendant‘s 

Motion for Expedited Discovery and Summary Judgment Schedule, with respect to 

Plaintiff‘s unauthorized preservation of Defendant‘s company documents.  (R. 2.) 
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SUMMARY OF ARGUMENT 

 

 Plaintiff’s Motion to Quash and Protective Order against Defendant’s 

Charleston Subpoena should be granted.  Defendant’s after-acquired evidence 

defense fails because courts have held that post-termination misconduct is not a 

basis for proving an after-acquired evidence defense.  After-acquired evidence 

relates only to employee misconduct that occurs during the employment 

relationship. Defendant’s Subpoena violates the ADEA’s legislative intent because 

it does not further the ADEA’s goals of deterrence and compensation.  Defendant’s 

Subpoena is a fishing expedition, as it does not present any relevant evidence to 

necessitating this Court’s granting. 

When determining whether an employee opposing discriminatory practice 

may remove and share employer materials assisting that employee’s claims, courts 

focus on two factors: (1) whether the documents were innocently acquired; and (2) 

whether the employee’s sharing of them with a third party was reasonable under 

the circumstances.  In the present case, Plaintiff innocently acquired a document in 

plain view that indicated his employer committed age discrimination.  Believing in 

good faith that his employer’s actions violated the ADEA, he reasonably shared the 

document with a fellow employee, who may have been subject to the same 

discrimination, in order to oppose that discriminatory activity.  Therefore, Plaintiff 

is entitled to adequate time to pursue the ADEA’s objectives, and this Court should 
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deny Defendant’s Motion for Expedited Discovery and Summary Judgment 

Schedule. 

 

ARGUMENT 

 

I. PLAINTIFF’S MOTION TO QUASH AND FOR A PROTECTIVE 

ORDER AGAINST DEFENDANT’S CHARLESTON SUBPOENA 

SHOULD BE GRANTED BECAUSE DEFENDANT’S AFTER-

ACQUIRED EVIDENCE DEFENSE FAILS AND THE 

CHARLESTON SUBPOENA DOES NOT PRESENT THE 

NECESSARY RELEVANT EVIDENCE. 

 

A. Defendant’s After-Acquired Evidence Defense Fails Because Post-

Termination Misconduct Does Not Constitute a Basis for Proving 

an After-Acquired Evidence Defense. 

 

1. After-Acquired Evidence Relates Only to Employee Misconduct 

That Occurs During the Employment Relationship. 

 

 The U.S. Supreme Court, in McKennon v. Nashville Banner Publishing Co., 

solidified a defendant‘s ability to exercise an after-acquired evidence defense in 

wrongful termination lawsuits.  The Court held that an employer who discovers 

additional grounds for discharging an already terminated employee may rely on 

newly found evidence, but only to limit the employee‘s recovery of back wages 

and to preclude front pay.  However, this after-acquired evidence is only related to 

employee misconduct that occurs during the employee-employer relationship.  

McKennon v. Nashville Banner Publishing Co., 513 U.S. 352, 362 (1995).   

 Here, Defendant is seeking to unnecessarily expand the McKennon holding, 

beyond the pre-termination setting that the Supreme Court has already established.  
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Defendant does so by alleging an after-acquired evidence defense, premised on the 

theory of post-termination misconduct.  By doing so, Defendant urges this Court to 

create a bright line rule that extends McKennon’s application to the post-

termination-conduct setting.  This, however, makes McKennon far more expansive 

than its original narrowly applied holding.  No circuits apply a bright line rule, and 

most do not even recognize post-termination conduct‘s relevance in the after-

acquired evidence defense.  See Ryder v. Westinghouse Elect. Corp., 879 F. Supp. 

534 (W.D.Pa. 1995); Sigmon v. Parker Chapin Falattau & Klimpl, 901 F. Supp. 

667 (S.D.N.Y. 1995); Carr v. Woodbury County Juv. Det. Ctr., 905 F. Supp. 619 

(N.D.Iowa 1995); Medlock v. Ortho Biotech, Inc., 164 F.3d 545 (10th Cir. 1999); 

Sellers v. Mineta, 358 F.3d 1058 (8th Cir. 2004). Therefore, this Court should 

follow suit and decline to expand McKennon’s after-acquired evidence defense, by 

precluding evidence of Plaintiff‘s post-termination conduct. 

 

2. Multiple Courts Have Held that Post-Termination Conduct is 

Irrelevant to an After-Acquired Evidence Defense Analysis. 

 

 The issue of permitting post-termination conduct for proving an after-

acquired evidence defense is one of first impression for the Eleventh Circuit.  

Other courts continue to follow the narrowly tailored McKennon after-acquired 

evidence rule, by refusing to use post-termination misconduct when mitigating the 

plaintiff‘s recovery.  See Ryder v. Westinghouse Elect. Corp. 879 F. Supp. 534, 
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538 (W.D.Pa. 1995) (holding that the after-acquired evidence defense presupposes 

that an employer-employee relationship existed at the time the alleged misconduct 

occurred); Sigmon v. Parker Chapin Falattau & Klimpl, 901 F. Supp. 667, 683 

(S.D.N.Y. 1995) (stating that McKennon was inapplicable because the plaintiff and 

the defendant were not in an employer-employee relationship at the time of the 

alleged misconduct); Carr v. Woodbury County Juv. Det. Ctr., 905 F. Supp. 619 

(N.D.Iowa 1995) (holding that if the plaintiff‘s misconduct occurred after the 

employment relationship ended, there was no basis to an after-acquired evidence 

defense); Nesselrotte v. Allegheny Energy, Inc., 2007 WL 3147038 at 6-8 (W.D.Pa. 

2007) (stating that the defendant could not assert an after-acquired evidence 

defense based on post-termination misconduct). 

 Similar to Ryder, Sigmon and Carr, Plaintiff was not an employee with 

Defendant at the time the alleged misconduct occurred.  Defendant tries to 

persuade this court that Plaintiff‘s conduct at Charleston should be extrapolated to 

mitigate his recovery against Defendant.  Defendant does so without setting forth 

any evidence that Plaintiff committed misconduct while at Charleston.  Defendant 

argues that the mutual decision of Plaintiff and Charleston to terminate their 

employment relationship indicates wrongdoing on the part of Plaintiff.  

Defendant‘s subpoena is merely an attempt to troll for any evidence that Plaintiff 
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committed misconduct while in Charleston‘s employ.  As such, this Court should 

deny Defendant‘s subpoena. 

 A minority of courts hold that McKennon’s after-acquired evidence 

principals ―might‖ be applicable to acts committed by the employee, even after the 

end of the employment relationship.  See Medlock v. Ortho Biotech, Inc., 164 F.3d 

545 (10th Cir. 1999); Sellers v. Mineta, 358 F.3d 1058 (8th Cir. 2004).  However, 

these courts do not go as far as establishing a bright line rule that forecloses the 

possibility a plaintiff‘s post-termination conduct would always limit a plaintiff‘s 

remedial relief.  Sellers, 358 F.3d at 1063.  Instead, each court considers post-

termination conduct on an ad hoc basis, looking to the specific facts of each case 

before deciding whether post-termination conduct is applicable.  Id.  

 For example, the court in Medlock was only willing to acknowledge the 

theoretical potential for extending the McKennon doctrine to include a plaintiff‘s 

post-employment conduct.  Medlock, 164 F.3d at 555.  Only ―egregious‖ post-

termination misconduct ―might‖ limit the plaintiff‘s recovery.  In Medlock, an 

employee plaintiff brought an employment claim against the defendant employer.  

At an unemployment hearing, the plaintiff made contact with and cursed at the 

defendant‘s counsel.  The court refused to instruct the jury that the plaintiff‘s post-

employment conduct might limit the plaintiff‘s available remedies.  Id. at 548-549.  

The Tenth Circuit upheld the jury instruction by holding that the balancing of the 
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equities did not dictate a McKennon-type instruction on after-acquired evidence.  

Id. at 556. 

 The court in Sellers v. Mineta held that post-employment misconduct should 

preclude a plaintiff from recovering reinstatement and front pay in wrongful 

discharge lawsuits.  Sellers, 358 F.3d at 1064-1065.  The plaintiff in Sellers was 

terminated from her employment with the defendant after she complained of a 

hostile work environment.  After her employment with defendant ended, but before 

her sexual harassment suit went to trial, the plaintiff was terminated from her then-

current employer.  At trial, the defendant argued that the plaintiff‘s post-

termination misconduct — falsifying a loan document — during her subsequent 

employment should render the plaintiff ineligible for reinstatement with the 

defendant.  Id. at 1059-1060.  The court agreed with the defendant and applied 

McKennon, thereby denying the plaintiff reinstatement and front pay.  Id. at 1065. 

 However, Medlock and Sellers should not be applied to Plaintiff‘s age 

discrimination claim against Defendant.  The Medlock court only raised the 

possibility that post-termination conduct might extend the McKennon doctrine.  It 

did not apply McKennon because the misconduct alleged was not directly related 

to the plaintiff‘s termination and it was not categorized as ―egregious.‖  Medlock, 

164 F.3d at 555. Similarly, even if Defendant‘s allegation that Plaintiff was later 

terminated from Charleston for misconduct is true, this conduct in no way relates 
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to Plaintiff‘s original termination by Defendant.  Also, Defendant presents no 

evidence that Plaintiff‘s conduct while at Charleston was ―egregious‖.  Further, in 

Sellers, there was actual evidence that the plaintiff committed a wrongful act while 

employed with a third party.  Sellers, 358 F.3d at 1061. Instead, Defendant here 

has shown no reason to believe it will find relevant evidence, and is merely seeking 

to use the Charleston subpoena to abuse the McKennon doctrine.  By doing so, 

Defendant violates the balancing of the equities that the Medlock court held to be 

authoritative.  Even if this Court finds that Sellers dictates, McKennon would not 

serve as an absolute bar to Plaintiff‘s recovery, but rather would mitigate Plaintiff‘s 

recovery.  McKennon at 361-362. 

 The facts of the instant case differ greatly from those presented by courts 

that support the application of post-termination conduct to the after-acquired 

evidence defense.  Therefore, this Court should apply the Supreme Court‘s narrow 

holding in McKennon and exclude post-termination misconduct from an after-

acquired evidence defense.  Only that conduct which occurred during Plaintiff and 

Defendant‘s employment relationship should be relevant.  As such, Defendant‘s 

Charleston Subpoena should be quashed.    

/// 

/// 

/// 
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B. Defendant Hostram’s Charleston Subpoena Violates Legislative 

Intent and Public Policy Because Its Scope Is Not Narrowly 

Tailored. 

 

1. Defendant’s Charleston Subpoena Contradicts the Legislative 

Intent Behind the ADEA. 

 

 The Age Discrimination Act of 1967 (―ADEA‖), was enacted as part of an 

―ongoing congressional effort to eradicate discrimination in the workplace. 29 

U.S.C. § 623 et seq. (2006).  It reflects a societal condemnation of invidious bias in 

employment decisions.  McKennon, 513 U.S. at 355-356.  The ADEA was part of a 

wider statutory scheme meant to protect employees in the workplace.  Id.  The 

remedial measures in the ADEA were designed by Congress to serve as a ―spur 

and catalyst‖ for employers to self-evaluate their employment practices, to 

eliminate all forms of discrimination.  Id. at 358.  The ADEA‘s objectives include 

deterrence and compensation for injuries caused by prohibited discrimination.  Id. 

at 359.  A private litigant who seeks redress for his injuries vindicates both the 

deterrence and compensation ADEA objectives.  In order to effectuate the ADEA, 

the Court must recognize the duality that exists between legitimate employer 

interests and important employee claims.  Id. 

 By granting Plaintiff‘s Motion to Quash and for a Protective Order, this 

Court would be furthering the legislative intent behind the ADEA.  It would allow 

Plaintiff to seek redress for the injuries caused by Defendant‘s discriminatory 

employment practices.  Not only would it compensate Plaintiff for such harm 
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suffered, it would also seek to deter Defendant, as well as others similarly situated, 

from practicing discrimination in the workplace.  It would limit Defendant‘s ability 

to abuse the ADEA enacted system.  Defendant‘s Charleston Subpoena‘s is 

attempting to blindly sift through Plaintiff‘s entire personnel file in hopes of 

finding any documentation surrounding Plaintiff‘s cessation with Charleston.  By 

allowing Defendant access to this information it would give not only Defendant, 

but other employer defendants ways to maneuver around the expressly stated 

ADEA statutory scheme.  Therefore, to ensure the ADEA‘s objectives are met, this 

Court should grant Plaintiff‘s Motion to Quash and Protective Order. 

   

2. Defendant’s Charleston Subpoena is a Fishing Expedition Because 

It Does Not Present the Requisite Relevant Evidence. 

 

 The Federal Rule of Civil Procedure Rule 26(c) provides that ―upon motion 

by a party . . . and for good cause shown, the court . . . may make any order which 

justice requires to protect a party or person from annoyance, embarrassment, 

oppression, or undue burden or expense.  Fed.R.Civ.P. 26(c).  The party seeking 

the protective order has the burden of demonstrating good cause.  Id.  In order to 

determine whether good cause exists, federal courts have created a balancing of 

interests test.  Chicago Tribune Co. v. Bridgestone/Firestone, Inc., 263 F.3d 1304, 

1313 (11th Cir. 2001).  Therefore, this Court should balance Plaintiff‘s interest in 

keeping his Charleston personnel records confidential, against Defendant‘s interest 
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in obtaining Plaintiff‘s personnel files.  Also, because Charleston is a third party, 

this Court should consider the non-party‘s interest in keeping its personnel records 

confidential.   

 Rule 26 governs the scope of discovery by permitting the parties to ―obtain 

discovery regarding any matter, not privileged, which is relevant to the subject 

claim or defense of any party.‖  Fed.R.Civ.P. 26(b)(1).  The scope of discovery 

under a Rule 45 subpoena to non-parties is the same as that permitted under Rule 

26.  See Ireh v. Nassau Univ. Med. Ctr., 2008 U.S. Dist. LEXIS 76583, 5 

(E.D.N.Y. 2008) (―Any subpoena that is issued to non-parties pursuant to Rule 45 

is subject to Rule 26(b)(1)‘s overriding relevance requirement‖).  Evidence will be 

deemed relevant if it appears to reasonably lead to the discovery of admissible 

evidence.  Id.  In spite of ―relevance‖ being broadly defined, this Court does have 

the discretion to limit the discovery.  Fed.R.Civ.P 26(b)(2).  Discovery may be 

limited to protect a party or person from annoyance, embarrassment, oppression, or 

undue burden or expense.  Fed.R.Civ.P. 26(c). 

 Plaintiff has already disclosed all relevant information to Defendant.  In 

order to mitigate his damages, Plaintiff gave Defendant W-2s, benefit information, 

and a job description from his employment at Charleston.  Defendant‘s Charleston 

Subpoena seeks Plaintiff‘s entire personnel file and all other documents concerning 

the circumstances for Plaintiff‘s cessation from Charleston.  It also wishes to 
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depose Charleston on those topics.  Defendant‘s subpoena is overly broad — but 

Defendant argues that it ―may‖ lead to relevant evidence.  This reasoning is 

optimistic, at best.  See Sanders v. Dalcraft LLC, 2009 U.S. Dist. LEXIS 41710, 2 

(rejecting argument that employment records from a plaintiff‘s former employer 

―may show performances deficiencies similar to those relied upon by [the 

defendant] to justify termination‖); Ireh, 2008 U.S. Dist. LEXIS 76583, 5 (a 

plaintiff‘s performance during prior employment not relevant to work performed 

for a defendant and prior employment records not likely to lead to discovery of 

admissible evidence); Maxwell v. Health Center of Lake City, 2006 WL 1627020 

at 4 (M.D. Fla. 2006) (ruling that a plaintiff‘s performance at previous jobs not 

relevant nor reasonably calculated to lead to admissible evidence); Liles v. Stuart 

Weitzman, LLC, 2010 U.S. Dist. LEXIS 53584, 4-5.  In accordance with holding 

that a post-termination misconduct theory for an after-acquired evidence defense 

fails, the Liles court held that only documents after the plaintiff‘s termination 

would be relevant to a mitigation defense; however, in that case, the subpoenas 

were not limited in time and a protective order was granted.  Liles at 7.  Likewise, 

this Court should find that Defendant‘s Charleston Subpoena is not limited to the 

time period directly surrounding Plaintiff‘s ―mutual‖ employment cessation, but 

rather spans the entirety of Plaintiff‘s employment with Charleston.  Therefore, we 

respectfully request this Court find that Defendant‘s subpoena is overly broad in 
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violation of public policy and grant Plaintiff‘s Motion to Quash and Protective 

Order. 

 

II. PLAINTIFF ENGAGED IN PROTECTED ACTIVITY OPPOSING 

DEFENDANT’S AGE DISCRIMINATION WHEN HE REMOVED 

DOCUMENTS THAT ASSISTED HIS CLAIM AND LATER 

SHARED THEM WITH A FELLOW EMPLOYEE. 

 

Pursuant to the ADEA, it is ―unlawful for an employer to discriminate 

against any of his employees . . . because such individual . . . has opposed any 

practice made unlawful by this section . . . .‖ 29 U.S.C. § 623(d).  When analyzing 

ADEA claims, courts can look to Title VII jurisprudence for guidance.  McKennon, 

513 U.S. at 357.  In particular, ―[s]ection 623(d) is the ADEA equivalent of the 

anti-retaliation provision of Title VII, 42 U.S.C. § 2000e-3(a), and like its 

counterpart it makes it unlawful for an employer to retaliate against an employee 

for opposing the employer's discriminatory practices . . . .‖ O'Day v. McDonnell 

Douglas Helicopter Co., 79 F.3d 756, 763 (9th Cir. 1996) (emphasis added). 

The opposed employer conduct does not need to be unlawful.  Rather, the 

employee must only demonstrate a ―good faith, reasonable belief that the 

underlying challenged action violated the law.‖  Kempcke v. Monsanto Co., 132 

F.3d 442, 445 (8th Cir. 1998).  When determining whether an employee opposing a 

discriminatory practice may remove and then share employer materials that assist 

that employee‘s claims, courts focus on two factors: (1) whether the documents 
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were innocently acquired, and (2) whether the employee‘s sharing of the 

documents with a third party was reasonable under the circumstances.  Both factors 

support denial of Defendant‘s Motion for Expedited Discovery and Summary 

Judgment Schedule.   

A. Plaintiff’s Innocent Acquisition of Defendant Employer’s 

Documents Supports Finding That Plaintiff’s Actions Were 

Protected Oppositional Activity. 

 When an employee innocently acquires documents that evidence prohibited 

discriminatory practices by his employer, he is protected by the anti-retaliation 

provision of the ADEA.  Kempcke v. Monsanto Co., 132 F.3d 442, 445-446 (8th 

Cir. 1998).  In Kempcke, the plaintiff was issued a laptop computer by his 

company.  The computer contained documents the plaintiff believed pointed to a 

plan by his employer to force out senior managers because of their ages.  In 

holding that a reasonable jury could find the plaintiff‘s actions protected under the 

ADEA, the Eighth Circuit focused on the method through which the documents 

came into the plaintiff‘s possession.  The Kempcke court reasoned ―when 

documents have been innocently acquired by an employee, and not subsequently 

misused, there has not been the kind of employee misconduct that would justify 

withdrawing otherwise appropriate §623(d) protection.‖ Kempcke, at 446. 

 When documents are obtained through questionable means, however, federal 

courts have withheld protection from the employee.  In O'Day, 79 F.3d at 756, the 
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plaintiff acquired personnel documents by rifling through files in his supervisor‘s 

office immediately after being denied a promotion.  The Ninth Circuit noted ―[n]ot 

only was the file kept in a closed drawer in his supervisor's desk, but it contained 

notes and memoranda about sensitive personnel matters and was prominently 

marked ‗personal/sensitive.‘‖ O'Day, 79 F.3d at 758.  Holding the employee‘s 

actions unprotected, the court explained it was ―loathe to provide employees an 

incentive to rifle through confidential files looking for evidence that might come in 

handy in later litigation. The opposition clause protects reasonable attempts to 

contest an employer‘s discriminatory practices . . . .‖  Id. at 763-64. 

 Likewise, the Sixth Circuit emphasized the manner in which documents 

purportedly showing evidence of discrimination were obtained in Niswander v. 

Cincinnati Ins. Co., 529 F.3d 714, 722 (6th Cir. 2008).  In Niswander, the plaintiff 

worked as a field claims specialist.  Through her work, she had access to 

confidential documents relating to her employer insurance company‘s policy-

holders.  In response to a request for documents in a separate lawsuit (not a 

retaliation claim), the plaintiff searched through confidential policy-holder 

documents at her home and produced only a number of documents that she 

believed evidenced retaliation.  In holding the plaintiff‘s conduct was not protected 

anti-retaliation activity, the court distinguished the facts from those of Kempcke, 

noting that instead of ―innocently stumbling upon evidence of illegal employment 
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practices, [the plaintiff] specifically searched through the [employer company‘s] 

documents that she had at her home office for the purpose of uncovering evidence 

of retaliation.  Such behavior cannot be classified as truly innocent acquisition.‖ 

Niswander, 529 F.3d at 727. 

 The present case is more similar to Kempcke than to O’Day or Niswander.  

Accordingly, the facts of this case support a finding that Plaintiff‘s actions 

constituted protected activity.  Like the plaintiff in Kempcke, Plaintiff innocently 

discovered the documents at issue when he spotted them in plain view in a trash 

can in the office.  These are not like the files in O’Day, that were kept in a closed 

drawer in a supervisor‘s desk, and prominently marked ―personal/sensitive.‖  Nor 

are they like the confidential client files in Niswander — which did not even 

evidence discriminatory behavior and were kept merely as ―memory jogging‖ 

devices.   

 The handwritten notes happened upon by Plaintiff indicate a potential 

scheme of targeted age discrimination.  Plaintiff did not search through 

confidential documents, rifle through his supervisor‘s desk, or rummage through a 

supervisor‘s office for the purpose of obtaining incriminating evidence.  Though 

Defendant claims the documents are confidential, they were left in plain view in a 

disposal bin in the office — making Plaintiff akin to a faultless employee ―who 

discovers a document mistakenly left in an office copier.‖  Kempcke, 132 F.3d at 
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446.  Therefore, Plaintiff‘s innocent acquisition of his employer‘s documents 

supports a finding that Plaintiff engaged in protected oppositional activity.  

B. Plaintiff’s Sharing of Defendant Employer’s Documents with a 

Fellow Employee Was Reasonable Given the Circumstances.  

 

The Sixth Circuit has ―explained that ‗the only qualification that is placed 

upon an employee's invocation of protection from retaliation under Title VII's 

opposition clause is that the manner of [the employee's] opposition must be 

reasonable.‘‖  Niswander, 529 F.3d at 720-721.  

When determining if an employee‘s dissemination of an employer‘s 

documents qualifies as reasonable — and, therefore, protected oppositional 

conduct — federal courts apply a balancing test.  Indeed, in a Title VII retaliation 

case, this court balanced the employee‘s need to disseminate a personnel record 

outside his employer‘s organization with the employer‘s interest in confidentiality.  

Abernathy v. Walgreen Co., 836 F. Supp. 817, 820-821 (M.D.Fla. 1992), aff’d per 

curiam, 15 F.3d 1097.  Other courts, including the Sixth, Eighth, and Ninth 

Circuits, have all applied balancing tests that weigh the employer‘s legitimate 

need to maintain an orderly workplace and protect confidential business and client 

information against ―the equally compelling need of employees to be properly 

safeguarded against retaliatory actions.‖ Niswander v. Cincinnati Ins. Co., 529 

F.3d 714, 722 (6th Cir. 2008); See Kempcke v. Monsanto Co., 132 F.3d 442, 445-

446 (8
th

 Cir. 1998); O'Day v. McDonnell Douglas Helicopter Co., 79 F.3d 756 
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(9th Cir. 1996).  The Fifth Circuit employed a variation on the theme, balancing 

the employer‘s ―legitimate and substantial interest in keeping its personnel 

records . . . confidential‖ with the employee‘s ―need for surreptitious copying and 

dissemination of the documents.‖  Jefferies v. Harris County Cmty. Action Ass’n, 

615 F.2d 1025, 1036 (5th Cir. 1980).   

Whatever its form, the ultimate question to be answered by a balancing test 

is whether the employee‘s dissemination of the employer‘s documents was 

reasonable under the circumstances.  Niswander, 529 F.3d at 725.  In Kempcke, 

the court reversed a summary judgment decision in favor of the defendant 

employer, holding that the plaintiff‘s dissemination of his employer‘s documents 

could have been found protected by a reasonable jury. Kempcke, 132 F.3d at 446.  

The plaintiff in Kempcke gave his innocently acquired documents to his attorney, 

after confronting his supervisor.  The court noted that doing so was ―at least 

arguably oppositional . . . because it placed documents that might evidence 

discrimination in the hands of a legal professional who would litigate the issue on 

Kempcke‘s behalf . . .‖ and ―was generally consistent with opposing unlawful age 

discrimination.‖  Kempcke, 132 F.3d at 445.  Thus, the balance in Kempcke 

weighed in favor of the plaintiff.  The Kempcke court, however, did not address a 

situation wherein documents were disseminated to a non-attorney third party. 
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Several circuits have found that dissemination to third parties sufficiently 

outweighs the employee‘s interest in protecting against retaliatory actions.  

Niswander, 529 F.3d 714, 722 (6th Cir. 2008); O'Day, 79 F.3d 756 (9th Cir. 

1996); Jefferies, 615 F.2d 1025, 1036 (5th Cir. 1980).  In O’Day, the court found 

fault with the plaintiff for showing employer documents to a co-worker, noting 

that the sharing compounded the earlier breach of trust the plaintiff committed by 

―rummaging through his supervisor's office for confidential documents.‖  O’Day, 

79 F.3d at 763.  In Jefferies v. Harris County Cmty. Action Ass’n, 615 F.2d 1025 

(5th Cir. 1980), the Fifth Circuit held that surreptitiously copying and 

disseminating confidential personnel records was not a protected activity, because 

the plaintiff ―ha[d] not established that [the defendant] would have destroyed the 

documents had she not taken action to preserve them.‖  Id. at 1036.  The facts of 

the present case are different enough to render Jefferies inapposite.  Indeed, 

Jefferies supports a finding in favor of Plaintiff.  Here, Plaintiff had to take the 

documents in order to preserve them.  Otherwise, uniquely probative evidence — 

potentially ―smoking-gun‖ notes in the handwriting of Plaintiff‘s supervisor — 

would have been tossed out with the day‘s trash.  

 In the present case, there was no rummaging through a private office or 

surreptitious photocopying of documents.  Instead, Plaintiff merely showed another 

similarly situated potential co-plaintiff the document at issue.  The opposition 
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clause offers protection for conduct such as ―complaining to anyone (management, 

unions, other employees, or newspapers) about allegedly unlawful practices . . .‖  

Johnson v. Univ. of Cincinnati, 215 F.3d 561, 579 (6th Cir. 2000) (emphasis 

added).  Here, Plaintiff engaged in protected behavior when he showed the 

document to his fellow employee, because the information was shared to facilitate 

opposition to Defendant‘s discriminatory practices, through an ADEA suit.  

Where, as here, there is no evidence of clandestine activity by the employee, 

―inadequate protection to employees might provide employers with a legally 

sanctioned reason to terminate an employee in retaliation for engaging in activity 

that Title VII and related statutes are designed to protect.‖  Niswander, 529 F.3d at 

722.   

Therefore, the foregoing favors a finding that Plaintiff‘s legitimate need for 

protection against retaliatory actions is sufficiently compelling to make his 

opposition reasonable under the circumstances. 

C. Expedited Discovery and Summary Judgment Schedule is Not 

Appropriate in This Case. 

 

Although ―employee insubordination is ordinarily a legitimate non-

discriminatory reason for adverse action,‖ the Kempcke court explained that ―when 

the insubordination consists of refusing to cease what a jury could find to be 

reasonable ADEA-protected activity, such as retaining a document that may 

evidence on-going discrimination, summary judgment dismissing a retaliation 
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claim is not appropriate.‖  Kempcke, 132 F.3d at 446 (emphasis added).  As the 

Supreme Court has acknowledged, ―[t]he objectives of the ADEA are furthered 

when even a single employee establishes that an employer has discriminated 

against him or her.‖  McKennon, 513 U.S. at 359. 

Here, Plaintiff innocently acquired a document in plain view that indicated 

his employer discriminated on the basis of age.  Proceeding from the good-faith 

belief that his employer‘s actions violated the ADEA, he reasonably shared the 

document with a fellow employee who may have also been subject to the same 

discrimination, in order to oppose that discriminatory activity.  Plaintiff is entitled 

to adequate time to pursue the ADEA‘s objectives.  Therefore, Plaintiff 

respectfully requests the court deny Defendant‘s Motion for Expedited Discovery 

and Summary Judgment Schedule. 

CONCLUSION 

 

For the foregoing reasons, we respectfully request this Court grant Plaintiff‘s 

Motion to Quash and for Protective Order because post-termination misconduct is 

not an applicable theory for proving an after-acquired evidence defense and 

Defendant‘s Charleston Subpoena violates the ADEA‘s legislative intent and 

public policy.  Further, Plaintiff innocently acquired a document that indicated his 

employer engaged in age discrimination.  Imbued with the good-faith belief that 

his employer‘s actions violated the ADEA, Plaintiff reasonably shared the 
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document with a fellow employee who may have also been subject to the same 

discrimination, in order to oppose that discriminatory activity.  Therefore, we 

additionally request this Court deny Defendant‘s Motion for Expedited Discovery 

and Summary Judgment Schedule. 

 

DATED:  September 17, 2009 

By:  /s/         Team 1001 - P  

Attorneys for Plaintiff,  

Theodore McNally 


