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QUESTIONS PRESENTED 

 

I. Whether Plaintiff‘s post-termination misconduct is discoverable by 

Defendant because it will lead to relevant evidence supporting an after-

acquired evidence defense and as such Plaintiff‘s motion to quash and for a 

protective order should be denied. 

 

II. Whether Plaintiff‘s unauthorized taking and distributing of confidential 

company documents was a protected oppositional activity under 29 U.S.C. § 

623(d) or such conduct was a terminable offense, providing Defendant with 

an affirmative defense to Plaintiff‘s damages and justifying an expedited 

discovery motion and summary judgment schedule.  
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STATEMENT OF JURISDICTION 

 

I.  The court has jurisdiction over this matter pursuant to 28 U.S.C. § 

 1331, as this matter concerns a claim arising under the federal Age 

 Discrimination in Employment Act, 29 U.S.C. §§ 621 et seq. 

 

II.  Venue is proper in the United States District Court for the Middle 

 District of Florida pursuant to 28 U.S.C. § 1391(b), because the 

 Plaintiff was employed within this judicial district and a substantial 

 part of the events giving rise to the claims occurred within this judicial 

 district. Defendant maintains a principle place of business in this 

 judicial district.  
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STATEMENT OF FACTS 

 

This action for an alleged violation of the federal Age Discrimination in 

Employment Act, 29 U.S.C. §§ 621 et seq. (―ADEA‖), arises from Theodore 

McNally‘s (―Plaintiff‘s‖) employment with defendant Hostram, Inc. 

(―Defendant‖), a lobbying firm based in Tampa, Florida.  (R. 2.).  Plaintiff worked 

as a lobbyist for ten years, serving Hostram‘s client base composed of large 

agricultural companies.  Id.  After Defendant terminated Plaintiff, Plaintiff worked 

for Charleston Industries (―Charleston‖), another lobbying firm also representing a 

clientele composed of large agricultural companies.  Id.  At Charleston, Plaintiff 

performed duties similar to those he performed for Defendant.  Id.  

When Defendant learned that Plaintiff‘s employment at Charleston ended 

after four months, Defendant served a subpoena on Charleston (the ―Charleston 

Subpoena‖), seeking documentation concerning the circumstances and reasons for 

Plaintiff‘s cessation of employment, and plaintiff‘s personnel file.  Id.  In response, 

Plaintiff filed a motion to quash the Charleston Subpoena and moved for a 

protective order.  Id. at 2–3. 

Just before the pre-trial conference, Defendant discovered that while 

Plaintiff was employed at Hostram, Plaintiff removed a confidential document 

containing personnel information that Plaintiff was unauthorized to access.  Id.  

Defendant immediately expressed its concern to the Court regarding Plaintiff‘s 
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wrongful conduct in removing and distributing that document to another employee 

who was similarly unauthorized to access the document.  Id.  Plaintiff claims the 

document was found in a trash bin and contained handwritten notes and non-

confidential information – simply a list of employee names and corresponding 

years of service.  Id.  This document is the basis of Plaintiff‘s assertion that 

Defendant was identifying older employees and discriminating against them based 

on age.  Id.  Defendant asserts Plaintiff‘s removal and dissemination of the 

confidential document was wrongful and constitutes a terminable offense, which 

provides Defendant with an affirmative defense to Plaintiff‘s damages.  Id.  In an 

effort to narrow the scope of the litigation and encourage early settlement, 

Defendant moves for expedited discovery and summary judgment schedule.  Id. 

On August 16, 2010, the Court requested supplemental briefing on 

Plaintiff‘s motion to quash and for a protective order to prevent Defendant from 

obtaining Plaintiff‘s personnel records from Charleston.  Id. at 2.  In addition, with 

respect to Defendant‘s motion, the Court ordered the parties to brief the Court 

regarding whether and when an employee, when bringing a discrimination suit, 

may remove documents from their employer. Id. at 8. 
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SUMMARY OF ARGUMENT 

 

Plaintiff‘s motion to quash the Charleston Subpoena, pursuant to Fed. R. 

Civ. P. 45 and for a protective order pursuant to Fed. R. Civ. P. 26(c) must be 

denied for two reasons.  First, Defendant is entitled to discover information 

concerning Plaintiff‘s termination of employment at Charleston because Plaintiff‘s 

post-termination misconduct is foundational to Defendant‘s after-acquired 

evidence defense.  Post-termination misconduct is applicable to the after-acquired 

evidence defense under the Eleventh Circuit‘s application of McKennon, since the 

Court has held that both pre-employment misconduct and post-termination events 

may serve such a foundational basis. Additionally, other Federal Courts of Appeals 

have delineated that where, as here, Plaintiff‘s misconduct would likely bar 

reinstatement, post-termination conduct applies to the after-acquired evidence 

defense.  Second, given the striking similarities between Plaintiff‘s brief 

employment with Charleston and Plaintiff‘s employment with Defendant, 

Defendant has a pre-existing basis to believe that after-acquired evidence exists 

that would demonstrate Plaintiff‘s post-termination misconduct.   By bringing an 

equal protection claim, Plaintiff has forfeited a substantial interest in his privacy 

right, and Defendant‘s interest in discovery must prevail. 

An employee may only remove confidential company documents in pursuit 

of a discrimination suit in certain circumstances where such removal constitutes 
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protected oppositional activity.  Although innocently acquired documents gathered 

by an employee in opposition to unlawful discrimination may be protected under § 

623(d) of the Age Discrimination and Employment Act, courts have found that 

removal and subsequent dissemination of confidential company documents to third 

parties is not afforded the protections of § 623(d).  Additionally, in cases where an 

employee‘s actions are not reasonable in light of the circumstances, an employee‘s 

interest in opposing perceived discrimination does not outweigh an employer‘s 

interest to protect its confidential documents and maintain a harmonious and 

efficient workplace, removing the protections of § 623(d).  In the case at bar, 

Plaintiff wrongfully removed and distributed a confidential company document to 

a third party which does not warrant § 623(d) protection.  Therefore, in an effort to 

narrow the scope of the litigation and encourage early settlement, this court should 

grant Defendant‘s motion for expedited discovery and summary judgment 

schedule.   
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ARGUMENT 

 

I. DEFENDANT’S MOTION IN OPPOSITION TO PLAINTIFF’S 

MOTION TO QUASH AND IN OPPOSITION TO PLAINTIFF’S 

MOTION FOR A PROTECTIVE ORDER 

 

A. Plaintiff‘s Motion For A Protective Order Must Be Denied, Since 

Plaintiff‘s Post-Termination Misconduct Provides A Proper Basis 

For Defendant‘s After-Acquired Evidence Defense 

 

Plaintiff‘s motion for a protective order pursuant to Fed. R. Civ. P. 26(c) 

must be denied because Plaintiff‘s post-termination conduct is foundational to 

defendant‘s after-acquired evidence defense.  In employment discrimination 

claims, an employee‘s conduct may limit relief where the defendant employer can 

demonstrate it would have discharged employee on the basis of such conduct.  

McKennon v. Nashville Banner Pub. Co., 513 U.S. 352, 362 (1995).  In 

McKennon, the Supreme Court held the after-acquired evidence doctrine may be 

used to bar reinstatement and front pay, as well as to limit back pay to the period 

prior to the discovery of the evidence.  Id.  While McKennon dealt specifically 

with misconduct during the employment relationship, conduct outside the 

employment relationship is also applicable to the after-acquired evidence defense.  

Just as pre-employment misconduct has been held by the Eleventh Circuit to 

provide a basis for the after-acquired evidence defense, so too is post-termination 

conduct relevant.  The Third, Eighth, Tenth, and D.C. Circuits have held that in 

situations parallel to the one at bar, post-termination conduct may constitute an 
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after-acquired evidence defense.  See  e.g., Fogg v. Gonzales, 407 F. Supp. 2d 79, 

91–93 (D.C.Cir. 2005) (denying front pay under the ―unclean hands‖ doctrine 

where plaintiff engaged in post-termination misconduct that would have caused his 

dismissal had he still been employed).   

1. Under the Eleventh Circuit‘s Application of McKennon, 

Post-Termination Misconduct May Constitute an After-

Acquired Evidence Defense. 

 

The Eleventh Circuit has held that the existence of an employment 

relationship at the time of an employee‘s misconduct does not determine whether 

such conduct may support an after-acquired evidence defense.  Wallace v. Dunn 

Const. Co., Inc.,  62 F.3d 374, 379 (11th Cir. 1995); Crapp v. City of Miami Beach, 

242 F.3d 1017 (11th Cir. 2001).  In Dunn, the Court held ―the after-acquired 

evidence rule announced in McKennon [also] applies to cases in which the after-

acquired evidence concerns the employee‘s misrepresentations in a job application 

or resume . . .‖  Id. at 379 (emphasis added).  Plainly, the employment relationship 

is not established during the initial stages of the job application process, thus the 

existence of the employment relationship is not dispositive.  Just as pre-

employment conduct may uphold an after-acquired evidence defense, so too should 

post-termination conduct limit a Plaintiff‘s recovery because the relevant question 

is whether the conduct would affect the legitimate interests of employers in hiring, 
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firing, or promoting the employee.  See e.g., McKenna v. City of Philadelphia, 636 

F.Supp.2d 446, 461 (E.D. Pa., 2009). 

Furthermore, the Eleventh Circuit has affirmed the use of post-termination 

events to support an after-acquired evidence defense.  In Crapp v. City of Miami 

Beach, 242 F.3d 1017 (11th Cir. 2001), the Eleventh Circuit agreed with a district 

court‘s application of McKennon to vacate back pay awarded to a plaintiff police 

officer on the sole grounds plaintiff had his state certification suspended post-

termination.  Id.  Plaintiff‘s post-termination suspension of certification meant 

Plaintiff could not be rehired by the City.  Id.  at 1021.  While ―[t]he Court made 

no mention of the fact that the [certification suspension] action was post-

termination,‖ the Eleventh Circuit found there was a valid after-acquired evidence 

defense by reason of plaintiff‘s post-termination suspension.  Cohen v. Gulfstream 

Training Academy, Inc., 2008 WL 961472 at *2 (S.D. Fla., 2008).  The suspension 

was based on conduct occurring during employment, but the suspension itself 

occurred post-termination and reliance on this event was deemed to be ―consistent 

with the treatment of after-acquired evidence under McKennon.‖  Crapp 242 F.3d 

at 1021. 

Because both pre-employment conduct and post-termination events may 

provide a permissive basis for the after-acquired evidence rule in the Eleventh 

Circuit, there can be no rigid test demanding an existing employment relationship 
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at the time of misconduct.  Compare, Sigmon v. Parker Chapin Flattau & Klimpl, 

901 F.Supp. 667 (S.D.N.Y. 1995) (holding the employment relationship is 

dispositive to applying McKennon).  

2. Courts consistently reason post-termination conduct should 

apply to an after-acquired evidence defense in the 

circumstances found in this case. 

 

Considering the ―factual permutations and the equitable considerations‖ of 

each case individually, per the instruction of McKennon, Federal Courts of Appeals 

considering the after-acquired evidence doctrine have found that it may be 

premised on post-termination conduct.  McKennon 513 U.S. at 362.  Particularly, 

post-termination misconduct may support an after-acquired evidence defense 

where the conduct would prevent a plaintiff‘s reinstatement.  Here, Plaintiff‘s 

termination reflects conduct that would preclude a return to work with Defendant, 

and given the surrounding circumstances of this case, application of the after-

acquired evidence defense here supports fundamental principles of policy and 

equity. 

Where a plaintiff‘s own post-termination misconduct prevented her from 

obtaining the ―traditional remedy of reinstatement,‖ the after-acquired evidence 

defense arises.  See Sellers v. Mineta, 358 F.3d 1058, 1064 (8th Cir. 2004).  In 

Sellers, plaintiff was fired for misconduct at a different job she obtained 

subsequent to her original termination.  Id.  The court applied McKennon to hold 
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plaintiff‘s post-termination misconduct rendered her ineligible for reinstatement, 

and front pay as a result.  Id. at 1059–1060, 1065.  The Court provided ―[a] simple 

illustration‖ demonstrating  ―why and how post-termination conduct may be 

relevant . . . suppose that after [termination], and before the district court granted 

her equitable relief, Sellers had been convicted of some crime wholly unrelated to 

her former position with the FAA and was incarcerated such that reinstatement was 

now an impossibility. Simple common sense tells us that it would be inequitable to 

award her front pay in lieu of reinstatement where she had rendered herself 

actually unable to be reinstated.‖  Id. at 1063.   

The Court should apply the reasoning of Sellers to the matter at hand, 

because simple common sense tells us that Plaintiff‘s post-termination conduct, 

which caused Plaintiff to lose a job with similar duties in the exact same industry, 

serving the exact same types of clients, should limit Plaintiff‘s entitlement to 

damages.  Indeed whatever Plaintiff did to cause his termination from Charleston 

could reasonably be expected to bar Plaintiff from subsequent reinstatement with 

Defendant.  

In Medlock v. Ortho Biotech, Inc., 164 F.3d 545, 555 (10th Cir. 1999), 

plaintiff, at his unemployment benefits compensation hearing, verbally abused 

defendant‘s counsel.  The Tenth Circuit recognized that ―McKennon may permit 

certain limitations on relief based on post-termination conduct,‖ but in the case 
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before it concluded that because ―the alleged misconduct ar[ose] as a direct result 

of retaliatory termination,‖ the post-termination conduct did not amount to an 

after-acquired evidence defense.  Id.  The policy consideration relied upon by the 

Court—preventing an employer from goading its former employees into losing 

their tempers and thereby limiting damages—is clearly not present here.  Plaintiff‘s 

conduct at Charleston did not stem from any provocation by Defendant.  As such, 

the Court should simply look to whether ignoring Plaintiff‘s misconduct would 

comport with Defendant‘s ―legitimate concerns‖ as an employer.  Id. at 554.   

Finally, application of the after-acquired evidence defense in this case 

supports fundamental principles of policy and equity.  A terminated employee 

―does not have an unlimited right to engage in misconduct without losing his 

remedial rights‖ Precision Window Mfg., Inc. v. N.L.R.B., 963 F.2d 1105, 1108 

(8th Cir. 1992).  Plaintiff cannot be allowed to recover past the date of his post-

termination misconduct because ―the purpose of front pay is to make a victim of 

discrimination whole and to restore him or her to the economic position he or she 

would have occupied but for the unlawful conduct of his or her employer.‖ 

Barbour v. Merrill, 48 F.3d 1270, 1279 (D.C.Cir.1995) (quoting Green v. USX, 

843 F.2d 1511, 1531 (3d. Cir. 1988).    And ―an employer who has discriminated 

need not reimburse the plaintiff for salary loss attributable to the plaintiff and 

unrelated to the employment discrimination.‘‖  Starceski v. Westinghouse Elec. 
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Corp.,  54 F.3d 1089, 1101 (3d. Cir. 1995).  Thus, policy and equity support the 

application of the after-acquired evidence defense in this case.   

B. Plaintiff‘s Motion To Quash Must Be Denied Since There Is A 

Sufficient Factual Basis For After-Acquired Evidence In This Case 

And The Scope Of The Subpoena Is Reasonable 

 

While the after-acquired evidence doctrine ―should not be used as an 

independent basis to initiate discovery, it is nevertheless clear that discovery is 

proper where ―a defendant [has] some pre-existing basis to believe that after-

acquired evidence exits.‖  Maxwell v. Health Center of Lake City, 2006 WL 55635, 

at *2; Premer v. Corestaff Services, L.P., 232 F.R.D. 692, 693 (M.D.Fla., 2005).  

Under this rationale, certain lower courts have held the after-acquired evidence 

defense cannot be used to pursue discovery in the absence of ―some basis‖ for 

believing the after-acquired evidence of misconduct will be revealed.  See, e.g ., 

Chamberlain v. Farmington Sav. Bank, 2007 WL 2786421 at *2 (D.Conn.,  2007).  

This standard arises from ―[t]he concern that employers might as a routine matter 

undertake extensive discovery into an employee‘s background or performance on 

the job to resist claims under the [ADEA] . . .‖ but it is a concern which may be 

mitigated by ―invoke[ing] the appropriate provisions of the Federal Rules of Civil 

Procedure.‖  McKennon v. Nashville Banner Publ’g Co., 513 U.S. 352, 363 (1995).  

Here, the Charleston Subpoena is subject to Fed. R. Civ. P. 26(b)(1)‘s overriding 

relevance requirement and must be reasonably calculated to lead to the discovery 
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of admissible evidence.  See Ireh v. Nassau Univ. Med. Ctr., 2008 U.S. Dist. 

LEXIS 76583, 5 (E.D.N.Y. 2008).   

The district courts in the Eleventh Circuit considering the issue have found 

the discovery of subsequent employment records is impermissible in situations 

where a defendant ―has not proffered any evidence suggesting that Plaintiff may 

have engaged in any wrongful conduct that would provide legitimate grounds for 

Plaintiff‘s discharge.‖  Liles v. Stuart Weitzman, LLC, 09-61448-CIV-COHN, 2010 

WL 1839229 (S.D. Fla. May 6, 2010).  But this case satisfies the ―some basis‖ 

requirement.  Given that Plaintiff‘s subsequent employment was for the exact same 

type of employer, with the exact same client base, and given that Plaintiff was 

terminated within four months after performing substantially similar duties 

strongly suggests a wrongdoing that would cause Defendant to terminate Plaintiff 

on such grounds.  The purported ―mutuality‖ of the termination does not affect 

this, because in the modern business world most employers allow former 

employees to espouse a termination of employment was ―mutual.‖ 

Furthermore, the scope of the Charleston Subpoena is reasonable.  

Discovering Plaintiff‘s entire personnel record with Charleston is necessary 

because given the short-term nature of Plaintiff‘s employment with Charleston, the 

only way to ascertain the circumstances surrounding his departure is a review of 

the entire file.  Additionally, here the Plaintiff ―brings a claim for discrimination 
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and seeks damages for emotional distress, [and] Plaintiff may have waived some of 

her privacy interests. See e.g., Brady v. Central Indiana Regional Blood Center, 

No. 1:99-MC-19, 1999 WL 33912610, *1 (N.D.Ind. Oct. 6, 1999) (stating that by 

bringing a Title VII claim of harassment or retaliatory discharge, the plaintiff 

waives most of her privacy interests).‖  Maxwell v. Health Ctr. of Lake City, Inc., 

3:05CV1056-J-32MCR, 2006 WL 1627020 (M.D. Fla. June 6, 2006).  Thus in the 

balancing of interests between Plaintiff‘s privacy interests and Defendant‘s interest 

in discovering Plaintiff‘s misconduct, clearly Plaintiff‘s privacy interests are not 

determinative.   Here, there is no evidence that Defendant intends to use the 

discovery process or the contents of the files to harass plaintiff or Charleston, but 

rather is entitled to engage in reasonable discovery to substantiate its after-acquired 

evidence defense. 

 

II. PLAINTIFF’S UNAUTHORIZED TAKING AND DISTRIBUTING 

OF CONFIDENTIAL COMPANY DOCUMENTS IS NOT 

PROTECTED OPPOSITIONAL ACTIVITY UNDER 29 U.S.C. § 

623(d) AND CONSTITUTES A TERMINABLE OFFENSE, 

GIVING DEFENDANT AN AFFIRMATIVE DEFENSE AGAINST 

PLAINTIFF’S DAMAGES AND JUSTIFIES EXPEDITED 

DISCOVERY AND SUMMARY JUDGMENT SCHEDULE. 

 

A. The Unauthorized Removal and Dissemination of Confidential 

Company Documents Is Not Protected Oppositional Activity Under 

the Age Discrimination and Employment Act, 29 U.S.C. § 623(d). 

 

Section 623(d) of the Age Discrimination & Employment Act (―ADEA‖) 

establishes that it is ―unlawful for an employer to discriminate against any of his 
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employees… because such individual … has opposed any practice made unlawful 

by this section, or … participated in any manner in an investigation, proceeding, or 

litigation‖ under the ADEA. 29 U.S.C. § 623(d) (2006).  This section of the ADEA 

is the equivalent of the anti-retaliation provision of Title VII of the Civil Rights 

Act of 1964, 42 U.S.C. § 2000e-3(a) (2006), and is ―but part of a wider statutory 

scheme to protect employees in the workplace nationwide.‖ McKennon v. 

Nashville Banner Pub’g. Co., 513 U.S. 352, 357 (1995).  In order to successfully 

assert a retaliation claim, an employee is required to establish three elements: first, 

that the employee engaged in protected activity under the ADEA, second, that the 

employer took adverse employment action against that employee, and third, that 

there was a causal connection between the two. Kempcke v. Monsanto Co., 132 

F.3d 442, 445 (8th Cir. 1998), see also O’Day v. McDonnell Douglass Helicopter 

Co., 79 F.3d 756, 763 (9th Cir. 1996).  Even if an employee can establish that their 

oppositional activity is considered protected activity under the first prong of § 

623(d), such activity may lose its protected status if an employee improperly 

disseminates confidential company documents to non-attorney third parties.  

Kempcke 132 F.3d at 446. 
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1. The single document Plaintiff removed is not sufficient 

to establish a good faith reasonable belief that an 

underlying discriminatory practice existed. 

 

An employee may only remove company materials that assist their claims in 

an anti-retaliation suit if the employee‘s actions constitute protected activity under 

§ 623(d) of the ADEA.  The Eighth Circuit in Kempcke, stated, ―protected activity 

includes ‗opposing any practice made unlawful‘ by the ADEA‖ under § 623(d), 

and refers to an employer‘s actions that are not per se unlawful, but instead are 

actions that the employee has a ―good faith, reasonable belief that the underlying 

challenged action violated the law.‖ Id. at 445; quoting Wentz v. Maryland Cas. 

Co., 869 F.2d 1153, 1155 (8th Cir. 1989).  In general, federal courts have granted 

less protection for Title VII opposition activity than activity protected by the 

participation clause.  Niswander v. The Cincinnati Ins. Co., 529 F.3d 714, 720 (6th 

Cir. 2008); see also Johnson v. Univ. of Cincinnati, 215 F.3d 561, 579 (6th Cir. 

2000) (finding that the opposition activity must be reasonable whereas the 

protection for participation activity extends much broader under Title VII); Booker 

v. Brown & Williamson Tobacco Co., 879 F.2d 1304, 1312 (6th Cir. 1989) (stating 

that the disparity in protection granted between participation and opposition 

activities made the distinction important for courts to consider).  In an instance of 

either opposition activity or participation under Title VII, and § 623(d) of the 
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ADEA, the employee has the burden of proving that they engaged in statutorily 

protected activity.  Johnson 215 F.3d at 578.  

The single document Plaintiff took from Defendant, is not sufficient to 

establish a good faith reasonable belief that Defendant engaged in discriminatory 

practices.  In Kempcke, the court stated that standing alone, one document the 

employee found which clearly ranked senior managers who were all over forty 

years old as ―slated for termination,‖ including a handwritten note that ―age would 

likely be made an issue,‖ was not sufficiently probative of any age-related animus 

or age discrimination.  Kempcke 132 F.3d at 445.  A second document, a letter 

written by company executives, persuaded the court that a reasonable fact-finder 

could possibly conclude that the employee had a good faith reasonable belief of 

potential discrimination.  Id. at 445 (emphasis added).  In the case at bar there is 

only a single document stating employee names and years of service.  (R. 3.)  This 

document, standing alone, exhibits far less information than was displayed on the 

documents taken in Kempcke and is not sufficient for Plaintiff to establish a good 

faith, reasonable belief that Defendant was engaged in discriminatory practices. 
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2. Even if Plaintiff innocently acquired the confidential 

company documents, his dissemination of that document 

to an unauthorized third party was not reasonable under 

the circumstances and not protected opposition activity. 

 

Even if this court finds that Plaintiff believed he had a good faith reasonable 

belief to assume Defendant was engaged in discriminatory practices, Plaintiff‘s 

actions must be reasonable in light of the circumstances in order to maintain the 

protected oppositional activity status under § 623(d).   

In these cases, courts consider two factors: first, how the employer‘s 

documents were obtained, and second, to whom, if at all, the documents were 

distributed to.  Niswander 529 F.3d at 725.  Employer materials, if innocently 

acquired, may be preserved by the employee in light of potentially unlawful 

discrimination practices.  Kempcke 132 F.3d at 445; O’Day 79 F.3d at 763.  

However, even when documents have been innocently acquired, the court must 

consider whether the employee‘s dissemination of the document was reasonable 

under the circumstances.  Niswander 529 F.3d at 725.  If the documents or their 

contents are improperly distributed to third parties other than the employee‘s 

attorney, the opposition activity may no longer be considered activity worthy of 

protection under § 623(d).  Kempcke 132 F.3d at 446.  

Although Plaintiff alleges the document he took was in a trash bin in open 

view, which Defendant disputes, but even if Plaintiff innocently obtained the 
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confidential document, Plaintiff‘s conduct still would not constitute protected 

oppositional activity under § 623(d) because Plaintiff improperly distributed the 

document to a co-worker, who was not Plaintiff‘s attorney.  When the court in 

O’Day viewed the facts in a light most favorable to the employee, the court 

momentarily gloss over the fact that the employee had stolen confidential 

documents from inside his supervisor‘s desk, reasoning that he possibly could have 

had an ―interest in preserving evidence‖ of the alleged discrimination.  O’Day 79 

F.3d at 763.  However, the court in O’Day specifically stated that this reasoning 

still did not explain why the employee showed the confidential company 

documents to a co-worker directly affected by the information contained in the 

documents, and did not granting protection to employee‘s actions.  Id. at 763; see 

also Niswander 529 F.3d at 728 (noting that giving company documents to an 

attorney was ―less problematic than giving them to a fellow employee‖).  

Additionally, the court in Kempcke explicitly distinguished Kempcke‘s protected 

activity from the holding in O’Day, particularly because of O‘Day‘s improper 

dissemination of company documents to non-attorney third parties.  Kempcke 132 

F.3d at 446.  Dissemination of confidential company documents and materials is 

not reasonable opposition activity and is clearly not taken lightly by courts faced 

with this issue and tends to persuades courts to strike a balance in favor of 

employers faced with this situation. 
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B. Defendant‘s strong interest in protecting confidential company 

documents and maintaining an efficient workplace outweighs 

Plaintiff‘s interest in protecting questionable opposition activity in 

light of perceived discrimination. 

To determine whether an employee‘s conduct is protected under Title VII‘s 

opposition clause, the few circuit courts who have specifically considered the issue 

of production of confidential information in retaliation claims, have used a 

balancing test to balance ―the employer‘s recognized, legitimate need to maintain 

an orderly workplace and to protect confidential business and client information, 

and the equally compelling need of employees to be properly safeguarded against 

retaliatory actions.‖  Niswander 529 F.3d at 722.   Using this balancing test, courts 

have maintained that employee activity must be reasonable in light of the 

circumstances, and even when employee conduct may qualify as opposition 

activity, the protection of § 623(d) is extended if the activity is still reasonable 

when balanced against an employer‘s interest in maintaining a harmonious and 

efficient work environment.  Silver v. KCA, Inc., 586 F.2d 138, 141 (9th Cir. 

1978); see also Jefferies v. Harris County Cmty. Action Ass’n, 615 F.2d 1025, 

1036-37 (5th Cir. 1980) (holding that the employer‘s need to protect the 

confidential nature of its company documents outweighed the employee‘s right to 

protection for her opposition activity opposing perceived employment 

discrimination).  
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The Ninth Circuit applied this balancing test in O’Day when determining 

whether the employee‘s copying and distributing confidential company documents 

to co-workers constituted ADEA-protected oppositional activity.  O’Day 79 F.3d 

at 763.  While still employed, O‘Day rummaged through his supervisor‘s desk in 

search of useful confidential documents to use in a future discrimination lawsuit 

against the company and subsequently showed the stolen documents to a fellow 

co-worker.  Id. at 758.  O‘Day alleged his activity was protected oppositional 

activity under § 623(d) because he was gathering information for a potential 

lawsuit and opposing unlawful employment practices.  Id. at 763.  In their 

reasoning, the Ninth Circuit noted that they must ―balance the purpose of the Act 

to protect persons engaging reasonably in activities opposing… discrimination, 

against Congress‘ equally manifest desire not to tie the hands of employers in the 

objective selection and control of personnel.‖  Id.  The court held that even though 

O‘Day had a ―legitimate interest in preserving evidence of [the employer‘s] 

unlawful employment practices,‖ O‘Day had committed a breach of trust when he 

stole company documents and showed them to a co-worker, which did not 

outweigh the employer‘s ―strong interest in maintaining employee morale‖ and 

discouraging dishonest behavior.  Id. 

Even in circumstances where confidential company documents are 

innocently acquired the Eight Circuit stated that employees have a ―duty to 
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safeguard the employer‘s documents and confidential information‖ and took into 

consideration whether innocently acquired material generally consistent with 

protected opposition activity ―was so disruptive, excessive, or ‗generally inimical 

to [the] employer‘s interests… as to be beyond the protection‘ of § 623(d).‖  

Kempcke 132 F.3d at 446; quoting Hochstadt v. Worcester Found. for 

Experimental Biology, 545 F.2d 222, 230 (1st Cir. 1976).  In Kempcke, an 

employee was terminated when he refused to return to his employer two 

confidential documents he had inadvertently found on his company-issued 

computer.  Id. at 444.  Believing these documents evidenced a plan by his 

employer to terminate senior managers based in part on their age, Kempcke 

confronted his supervisor requesting an explanation, activity the court found was 

clearly protected opposition activity under the ADEA, and then gave the 

documents to his attorney to safeguard for potential litigation.  Id. at 445.  

Although the court found that Kempcke‘s conduct was protected opposition 

activity, the court clearly distinguished the facts of this case from those of O’Day 

and Jefferies, which involved ―improper dissemination of an employer‘s 

documents to third parties, other than plaintiff‘s attorney,‖ conduct that may lose 

protection under § 623(d).  Id. at 446.   

Defendant believes that Plaintiff McNally improperly disseminated a 

confidential company document to another unauthorized co-worker, who was not 
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Plaintiff‘s attorney, while Plaintiff was still employed at Hostram.  (R. 3, 7.)  This 

conduct falls squarely within the category of oppositional activity the court 

discussed in Kempcke and O’Day – the very kind of employee misconduct that is 

not worthy of protection under § 623(d).   

Upon giving effect to the ADEA, the Supreme Court noted the importance 

of recognizing both the legitimate interests of the employer and the important 

claims of an employee.  McKennon 513 U.S. at 361.  This Act was never intended 

to be a full regulation of the workplace, nor was it Congress‘ intent to constrain 

employers‘ freedom of choice, but is a law to prohibit discrimination.  Id.; see also 

Price Waterhouse v. Hopkins, 490 U.S. 228, 239 (1989).   

Defendant, in an effort to maintain a harmonious and efficient workplace, 

has a strong interest in keeping its personnel information and company documents 

confidential.  Plaintiff‘s improper dissemination of the confidential document to 

another employee was not reasonable in light of the circumstances, was 

counterproductive, and evidenced a breach of Defendant‘s trust.  Plaintiff made no 

effort to bring his suspicion of discrimination to the attention of Defendant nor 

attempted to file a grievance with the company, both which would have been 

protected oppositional activity under § 623(d).  Plaintiff‘s activity constitutes 

terminable conduct and should not be granted protection under the ADEA § 

623(d). 
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III. CONCLUSION 

 

For the foregoing reasons Defendant respectfully requests that this Court 

find that Plaintiff‘s post-termination misconduct is discoverable pursuant to the 

after-acquired evidence defense and therefore deny Plaintiff‘s motion to quash and 

protective order.  Defendants additionally request that this court determine that 

Plaintiff‘s unauthorized taking and distribution of confidential company documents 

is not protected oppositional activity and grant Defendant‘s motion for expedited 

discovery and summary judgment schedule. 

  

 

DATED:  September 17, 2010 

By:  /s/ Attorneys for Defendant 

Attorneys for Defendant,  

HOSTRAM, INC. 

 

 

  


