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STATEMENT OF FACTS 1 

In response to constantly evolving terrorist threats, the Department of Homeland Security 2 

(“the Department”) developed a new program, called “Fun and Friendly Skies” (“FFS 3 

program”), to catch previously unknown or partially-known terrorists. After training Customs 4 

and Border Protection (“Customs”) Agents on its program, Customs activated the FFS program 5 

in domestic airports on February 1, 2018. Five days after this program launched, on February 6, 6 

2018, it identified Jason Mendoza, the Defendant, as a potential threat.  7 

The FSS program runs on a propriety software called Justified Assessment and 8 

Notification Emergency Tracker (“JANET”). The software, in conjunction with Customs Agents, 9 

determines potential threats based on a number of factors, all of which are designed to exclude 10 

factors such as race, religion, and gender. 11 

Once selected, JANET monitors a potential threat’s activities within the airport. Once a 12 

potential threat has boarded a plane, Federal Air Marshalls take over monitoring from JANET. 13 

These Marshalls will then upload their observations to JANET after the flight concludes. The 14 

FFS program has identified approximately 7,500 previously unknown, or partially-known, 15 

potential threats. 16 

As part of the FFS program, when the Defendant returned from international travel on 17 

March 31, 2018, Customs detained Mr. Mendoza for further questioning and investigation. 18 

Customs Agent Eleanor Shellstrop called Customs’ Department of Homeland Security liaison, 19 

Special Agent Shawn Michaels to inform him of Mr. Mendoza’s detention. After this call, Agent 20 

Michaels went straight to Cape Adams Airport to help Customs question and investigate Mr. 21 

Mendoza.  22 
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When Agent Michaels arrived, Mr. Mendoza was scrolling through his Twitter feed on 1 

his iPhone X. Agent Michaels introduced himself to Mr. Mendoza as a DHS Special Agent and 2 

asked Mr. Mendoza about his travels. Mr. Mendoza told Agent Michaels that he was an 3 

independent food and beverage distributor for restaurants and that he had a client in Stetson, The 4 

Wing Dump, who also had locations in Vancouver and was looking to expand to Europe and 5 

Asia.  6 

After this exchange, Agent Michaels searched Mr. Mendoza’s bag, in which he found a 7 

notebook containing a handwritten calendar of international shipments to the United States 8 

dating back to March 2015, which included the Ports of Departures and Entries for the 9 

shipments. Agent Michaels asked Agent Shellstrop to copy the notebook, so the notebook could 10 

be promptly returned to Mr. Mendoza. 11 

After Agent Shellstrop returned with the copied pages, Agent Michaels began replacing 12 

Mr. Mendoza’s property into his bag. When replacing Mr. Mendoza’s property, Agent Michaels 13 

felt a hard rectangle on the bag’s left side. Within the bag’s lining, Agent Michaels found a 14 

zipper. After opening the zipper, Agent Michaels found a powered-off Apple iPhone 6. Agent 15 

Michaels asked Mr. Mendoza if he knew that phone was in his bag; Mr. Mendoza then told 16 

Agent Michaels that was his business phone. 17 

Agent Michaels powered on the phone, which was password protected. Agent Michaels 18 

asked Mr. Mendoza for the password. Mr. Mendoza asked Agent Michaels whether he was 19 

required to allow Agent Michaels to search his phone. Agent Michaels told Mr. Mendoza that he 20 

had no privacy while at the border into his country. With no further objection, Mr. Mendoza told 21 

Agent Michaels the password was “B-O-R-T-L-E-S.” 22 
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After entering the password, Agent Michaels found that the phone had no call or message 1 

history, no internet browsing history, and no downloaded applications. Based on this search, 2 

Agent Michaels concluded the phone had been recently reset to factoring settings. When Agent 3 

Michaels asked Mr. Mendoza about this, Mr. Mendoza told Agent Michaels that his phone 4 

became corrupted while he used an internet café’s Wi-Fi in Vancouver on March 29, 2018 and a 5 

friend told Mr. Mendoza to restore the phone’s factory settings. 6 

After receiving this answer, Agent Michaels told Mr. Mendoza that he would take Mr. 7 

Mendoza’s business phone for no more than thirty days for a forensic search of its contents. Mr. 8 

Mendoza objected and asked Agent Michaels to call his lawyer. Believing he had no further 9 

cause to detain Mr. Mendoza, Agent Michaels told Mr. Mendoza that he was free to leave 10 

without his phone. Mr. Mendoza picked up his bag and left.  11 

After Agent Michaels let Mr. Mendoza leave, Agent Shellstrop placed Mr. Mendoza’s 12 

phone into an evidence bag and gave it to Agent Michaels. A TSA agent informed Agent 13 

Michaels that once Mr. Mendoza allowed past the border within the airport, Mr. Mendoza made 14 

a phone call on his iPhone X. During the call Mr. Mendoza appeared to be screaming nervously. 15 

Agent Michaels left the airport with Mr. Mendoza’s phone and brought it to the Department’s 16 

Cape Adams office for the Department’s technicians to review.  17 

After opening an investigative file on Mr. Mendoza, Agent Michaels asked Department 18 

Cyber Analyst — Vic Sengupta — to conduct a forensic search on Mr. Mendoza’s iPhone. 19 

Analyst Sengupta told Agent Michaels that it would take two to four weeks to run a full forensic 20 

search, including retrieving previously deleted items. During this waiting period, Agent Michaels 21 

continued his own investigation, requesting the Defendant’s travel history since January 1, 2015 22 

from the Transportation and Security Administration, 23 
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On April 16, 2018, Agent Michaels received a letter from the Federal Public Defender’s 1 

Office, on Mr. Mendoza’s behalf, requesting Mr. Mendoza’s iPhone 6 be returned to Mr. 2 

Mendoza within three business days. Agent Michaels took no action regarding this letter; four 3 

days after receiving this letter, Analyst Sengupta finished analyzing Mr. Mendoza’s phone and 4 

sent Agent Michaels an email. In this email, Analyst Sengupta stated that on March 29, 2018, 5 

Mr. Mendoza used proprietary corruption software to delete the contents of his iPhone while in 6 

Vancouver, but that Analyst Sengupta still retrieved hundreds of text messages between Mr. 7 

Mendoza and Derek Hofstetler, the district manager for The Wing Dump and an alleged member 8 

of the gang 60-PDC, dating back to November 2015. 9 

After obtaining video from the Wing Dump that showed Mr. Mendoza selling products 10 

Agent Michaels identified as Heroin, Agent Michaels entered a Criminal Complaint against Mr. 11 

Mendoza. On April 31, 2018, Gordon County Deputy Toddrick Kemple told Agent Michaels that 12 

Mr. Mendoza’s vehicle was in a commercial area at 99 Scully Drive. On his way to the location, 13 

Deputy Kemple called Agent Michaels to report that Gordon County dispatch received a 911 14 

call. The anonymous caller reported seeing an individual matching Mr. Mendoza’s description 15 

launching a flaming object into the Pie Hard Bakery located at 102 Scully Drive. 16 

Within a half hour of the original dispatch call, Agent Michaels located Mr. Mendoza’s vehicle 17 

at 99 Scully Drive and saw Mr. Mendoza entering his vehicle. Agent Michaels ordered Mr. 18 

Mendoza to exit his vehicle. After Mr. Mendoza complied, Agent Michaels handcuffed Mr. 19 

Mendoza and read Mr. Mendoza his Miranda Rights. Deputy Kemple conducted a pat-down 20 

search of Mr. Mendoza, during which he found a green BIC lighter located in his front pants 21 

pocket. 22 
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During a status hearing regarding Mr. Mendoza’s case, his attorneys moved to suppress 1 

Count One and dismiss Count Two. This memorandum of law is written in response to those 2 

motions.  3 

INTRODUCTION 4 

The Department of Homeland Security is entrusted by Congress, the Executive Branch, 5 

and the public with securing the country against terrorism. The Department of Homeland 6 

Security takes this duty seriously and is always developing new methods to catch terrorist 7 

threats. The Department works closely with Customs to help secure the border against terrorist 8 

threats. Agent Michaels, as the Department’s liaison to Customs, works frequently with Customs 9 

agents to stop threats from entering the country. Working with Customs on March 31, 2018, 10 

Agent Michaels assisted the search, questioning, and investigation of Jason Mendoza. 11 

Agent Michaels knew something was not quite right with his interactions with Mr. 12 

Mendoza. Mr. Mendoza was keeping a handwritten calendar of international shipments entering 13 

the United States since 2015. Mr. Mendoza had a second, hidden phone that had all its data 14 

erased. Mr. Mendoza’s travel habits sent up flags in JANET. Based off his experience and 15 

suspicions, Agent Michaels knew he needed a more thorough search of Mr. Mendoza’s phone 16 

before letting potentially dangerous material into the country. Agent Michaels secured the phone 17 

and had an expert in forensics conduct the search. This search showed the Agent Michaels 18 

experience paid off because Mr. Mendoza’s phone showed a conspiracy to smuggle illegal drugs 19 

into the United States. Based off this information, Agent Michaels found video of Mr. Mendoza 20 

selling Heroin. But, when Agent Michaels had enough information he felt confident filing a 21 

criminal complaint, Mr. Mendoza was nowhere to be found. 22 



10 

United States v. Jason Mendoza – Memorandum of Law for the Government 

After putting out a lookout notice on Mr. Mendoza and his car, Agent Michaels found 1 

Mr. Mendoza attempting to leave the scene, where Mr. Mendoza had thrown a Molotov cocktail 2 

at a business owned by a rival drug dealer. The Government charged Mr. Mendoza with 3 

possessing a destructive device in furtherance of a crime of violence, in addition to Heroin 4 

distribution, recognizing that any person that throws a Molotov cocktail at a rival’s property 5 

wants to cause a substantial risk of harm to that property. The Government seeks a denial of the 6 

Defendant’s motion because of the high national security interests and community safety 7 

interests at stake. 8 

ARGUMENT 9 

I. The Warrantless Search of the Defendant’s Cellphone Falls Under the Border Search 10 

Exception to the Warrant Requirement. 11 

Law enforcement may conduct a warrantless border search when (A) the law 12 

enforcement agent is a customs officer, or an official authorized to act as a customs officer and 13 

(B) the search occurs at the border. See 19 C.F.R. § 162.6; 19 U.S.C. § 1582; 19 U.S.C. § 1646; 14 

United States v. Boumelhem, 339 F.3d 414, 424 (6th Cir. 2003) (finding evidence admissible 15 

under border exception even though search was part of joint task force with FBI); United States 16 

v. Schoor, 597 F.2d 1303, 1306 (9th Cir. 1979) (finding search made by customs officials at 17 

DEA request falls under border search exception). 18 

A. Agent Michaels Was Authorized to Act as a Customs Officer 19 

As a liaison with Customs, assisting with carrying out a program designed by the 20 

Department, but mainly implemented by Customs, Agent Michaels had authority to make 21 

searches under the border requirement. In Boumelhem, 339 F.3d at 424, a search fell under the 22 

border exception even though FBI agents joined the search as part of a joint task force because 23 
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Customs officials found the evidence. Here, Agent Michaels was assisting Customs with a search 1 

as part of a jointly run program; this search was conducted for customs reasons — preventing 2 

terrorists, or terror material, from entering the country. When Agent Michaels found Mr. 3 

Mendoza’s phone, Customs Agent Shellstrop was supervising Agent Michaels, in accordance 4 

with 19 U.S.C. § 1646. Agent Shellstrop placed the phone into an evidence bag, but gave it to 5 

Agent Michaels, whose office had the capability to complete the necessary search. It is highly 6 

unlikely a Customs Agent, like Agent Shellstrop, would allow another agency to run roughshod 7 

over her own job duties. Agent Michaels was authorized to act a customs agent to carry out his 8 

duties to prevent terrorism and to be a liaison with Customs. 9 

B. This Search Was Conducted At the Border. 10 

While real-world limitations made it necessary to transport the phone to the Department’s 11 

local Cape Adams, this is still a border search under United States v. Touset, 890 F.3d 1227, 12 

1229 (11th Cir. 2018). In Touset, a Customs agent seized two laptops, but had computer forensic 13 

analysts search those laptops at the Department of Homeland Security, rather than at the airport. 14 

Id. at 1230. Here, Agent Shellstrop seized Mr. Mendoza’s phone when she placed it in an 15 

evidence bag, but had Agent Michaels let the Department’s analysts conduct the forensic search, 16 

rather than keep the cellphone at the airport. Practically, Customs should not have to maintain a 17 

storage facility for all electronic devices that need to be searched at the airport and ship in 18 

electronic experts to conduct the searches whenever needed; it will likely be less intrusive to let 19 

Customs work with other agencies as it finds necessary to allow Customs to process seized 20 

electronics as quickly as possible. Between the Cape Adams Airport and the Cape Adams 21 

Department Office, this phone was maintained in the same state as it was seized from Mr. 22 

Mendoza. 23 
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II. Agent Michaels Had the Suspicion Necessary to Conduct a Warrantless Search. 1 

Touset requires no level of individualized suspicions for Customs officials to conduct a 2 

warrantless forensic search of a phone. Id. at 1233. As such, Agent Michaels properly conducted 3 

a warrantless search when carrying out his duties to prevent terrorists, and terror material, from 4 

entering the country. 5 

Carpenter v. United States, 138 S. Ct. 2206, 2214 (2018), has no effect on Touset because 6 

Carpenter applies to domestic cellphone tracking, where persons have a higher level of 7 

reasonably expected privacy, whereas at the border persons have no reasonable expectation to 8 

any privacy of property. See Touset, 890 F.3d at 1234. Since border searches are an area that 9 

relate to sensitive matters of border security, rather than “charging unnecessarily ahead,” the 10 

courts should allow Congress to create the appropriate standards for border searches. Id. at 1237. 11 

 Even if Agent Michaels were not authorized to act as a Customs officer, under the 12 

standard reasonableness Fourth Amendment test, Agent Michaels was justified to conduct a 13 

warrantless forensic search. Persons have little expectation of privacy at the border into the 14 

United States. Id. at 1234. While Agent Michaels was searching Mr. Mendoza’s bag, Customs 15 

Agent Shellstrop, who alerted Agent Michaels about Mr. Mendoza’s attention, was supervising 16 

Agent Michaels when Agent Michaels found Mr. Mendoza’s cellphone. By the time Agent 17 

Michaels seized Mr. Mendoza’s cellphone to allow for a forensic search, Agent Michaels had 18 

reasonable suspicion to do so. Agent Michaels knew that the FFS program had been monitoring 19 

Mr. Mendoza for nearly two months, during which time Mr. Mendoza took multiple international 20 

trips, including a trip to Colombia. Mr. Mendoza’s second phone was hidden and had recently 21 

had all data wiped off the device. These three facts give Agent Michaels the reasonable suspicion 22 

necessary to search Mr. Mendoza’s phone. 23 
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III. The residual clause of the “crime of violence” definition is not unconstitutionally vague. 1 

There is no ambiguity that arson is a crime of violence. A crime of violence is “an 2 

offense that is a felony and . . . that by its nature, involves a substantial risk that physical force 3 

against the person or property of another may be used in the course of committing the offense.” 4 

18 U.S.C. § 924 (c)(3). Arson, by its nature, creates a substantial risk that the fire used to commit 5 

the crime will create a physical force against property of another. 6 

A statute is not unconstitutionally vague when (1) it gives ordinary people fair notice of 7 

the conduct it punishes, and (2) it does not encourage arbitrary enforcement. Kolender v. 8 

Lawson, 461 U.S. 352, 357–358 (1983). A residual clause is not unconstitutionally vague solely 9 

because it requires an imprecise estimate of risk. Johnson v. United States, 135 S. Ct. 2551, 2558 10 

(2015). In Johnson, two features combined to make the residual clause unconstitutionally vague: 11 

1) requiring judges to assess risk by judicially imagining an “ordinary case” of a crime, rather 12 

than to real-world facts or statutory elements; and 2) using an imprecise risk requirement — “a 13 

serious risk” — in combination with the judicially imagined “ordinary case.” Johnson, 135 S. Ct. 14 

at 2554. These two principles combined produced “hopeless indeterminacy.” Id.; Sessions v. 15 

Dimaya, 138 S. Ct. 1204, 1214 (2018). § 924(c)(3)(B) does not require judges to judicially 16 

imagine an “ordinary case” of a crime, but rather asks judges to take the offense “by its nature” 17 

— requiring judges to examine the individualized facts of the case. Using a “substantial risk” 18 

assessment with a requirement to examine the specific facts of a case, do not create an 19 

unconstitutionally vague standard. A “substantial risk” assessment applied to a concrete set of 20 

facts is the formula for many laws that exist today. See Johnson, 135 S. Ct. at 2561. 21 
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A. Dimaya Does Not Extend Outside Immigration Law 1 

Although the Dimaya court has addressed the same language, in an immigration context, 2 

and ruled that this language used does not pass the Johnson test, Dimaya subjected this language 3 

to a higher standard of scrutiny because deportation requires higher scrutiny “in view of the 4 

grave nature of deportation. Jordan v. De George, 341 U.S. 223, 231 (1951); see Dimaya, 138 S. 5 

Ct. at 1212. The Court has also noted that nothing in the ensuing years calls that reasoning into 6 

question; instead, the Court has reiterated that deportation is “a particularly severe penalty,” 7 

which may be of greater concern to a convicted alien than “any potential jail sentence.” Jae Lee 8 

v. United States, 137 S.Ct. 1958, 1968 (2017). Thus, for this case to be considered constitutional, 9 

the statute only needs to clear the Johnson standard, not the Dimaya standard - which it has 10 

cleared. See Ovalles v. United States, 861 F.3d 1257, 1263 (11th Cir. 2017) (joining the Second, 11 

Sixth, and Eighth Circuits in declining to extend Johnson to §924(c) residual exception). 12 

B. Declining to Extend Dimaya from Immigration Law to Criminal Law Aligns With § 924 13 

(c)’s Case Precedent Declining to Use a Strict Categorical Approach. 14 

 Section 924(c)(3)(B) has not required judges to make judicial imaginings of a crime 15 

because judges focus both on the elements of the under lying crime, and the facts of individual 16 

cases. See United States v. Jennings 195 F.3d 795 (5th Cir. 1999), cert denied 120 S. Ct. 2695 17 

(2000) (finding possession of an unregistered pipe bomb was a “crime of violence” because it 18 

involved substantial risk that physical force against person or property of another might be used 19 

in course of committing offense); United States v. Ayala, 601 F.3d 256 (4th Cir. 2010) (finding 20 

racketeering was a crime of violence when the underlying indictment charged a pattern of 21 

racketeering activities, murder, kidnapping, and robbery) 22 
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This Court should not extend the categorical approach’s required blindness to actual 1 

conduct to 18 U.S.C. § 924(c) because legislative history, and historical interpretation by 2 

multiple courts, show that the legislature intended to take specific conduct into account. Section 3 

924(c)(3)(B) was not designed for courts to turn a blind eye towards violent conduct, such as 4 

“launching” a “Molotov Cocktail” at a bakery. See Supplemental Affidavit at ¶¶ 5,9. Further, if 5 

the Court does decide to apply the categorical approach to § 924(c), the sentence enhancement 6 

still applies to the defendant’s conduct in the instant matter because, under the definition 7 

provided in § 924(c), arson is a crime of violence.  8 

Most cases that apply the categorical approach to § 924(c) are in post-trial circumstances 9 

in which Courts are tasked with determining whether prior convictions qualify as crimes of 10 

violence for sentencing enhancement purposes. See e.g., Mathis v. United States, 136 S. Ct. 2243 11 

(2016); Descamps v. United States, 133 S. Ct. 2276 (2013); Johnson v. United States, 135 S. Ct. 12 

2551, 2562 (2015); United States v. Molinar, 881 F.3d 1064 (9th Cir. 2017). In those 13 

circumstances, where Armed Career Criminal Act (“ACCA”) requires judges to look back on 14 

past conduct, the categorical approach’s blindness to actual conduct is appropriate under the rule 15 

of lenity because it prevents a judge from accidently misinterpreting, or using new information, 16 

to determine whether the past conviction is a crime of violence. See 18 U.S.C. § 924(e). 17 

However, § 924(c)’s pre-trial application is distinguishable from such reasoning in at least three 18 

ways.  19 

First, ACCA’s text lends itself towards such an approach because it calls for an enhanced 20 

sentence if a defendant has three “previous convictions” for ACCA predicate offenses. See 18 21 

U.S.C. § 924(e).  The text focuses on whether the defendant was convicted of the prior crimes 22 

and is not on whether the defendant had committed three prior violent offenses. Therefore, courts 23 
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should consider only the elements of the crime of the prior conviction, and not the defendant’s 1 

actual conduct. See id. That concern is not present here because §924(c) does not turn on prior 2 

convictions, but instead focuses on the charge at hand.  3 

Second, a sentence enhancement based on the defendant’s actual conduct in the prior 4 

case, rather than on the prior crime’s elements would “raise serious Sixth Amendment concerns” 5 

if it allowed for increases in statutory penalties based on facts regarding the predicate offense 6 

found by judges and not juries. See Mathis, 136 S. Ct. at 2252 – 53 (2016); see also Descamps, 7 

133 S. Ct. at 2288 (2013). Those Sixth Amendment concerns do not exist with § 924(c) because 8 

it does not involve prior convictions.  9 

Third, the categorical approach avoids “unfairness to the defendant,” who might not have 10 

had the incentive to dispute non-elemental facts in the prior proceeding. See Mathis, 136 S. Ct. at 11 

2253. But there is no “unfairness to the defendant” in considering his actual conduct under § 924 12 

because the defendant has every incentive to dispute the facts related to the alleged conduct. 13 

While the ACCA’s “conviction” element might require a categorical approach, in the interests of 14 

fairness, no specter of unfairness is raised under § 924(c) as it is applied pre-trial. on the fact of 15 

“conviction” limits the sentencing court to a categorical approach. See Johnson, 135 S. Ct. at 16 

2562. 17 

While some circuits apply a “categorical approach” to defining a crime of violence under 18 

§ 924(c), the Supreme Court has distinguished the residual clause of § 924(e)(2)(B)(ii) from 19 

other statutes that “use terms like ‘substantial risk,’ ‘grave risk,’ and ‘unreasonable risk,’ ” 20 

because “[a]lmost none of the cited laws links a phrase such as ‘substantial risk’ to a confusing 21 

list of examples,” and, “[m]ore importantly, almost all of the cited laws require gauging the 22 
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riskiness of conduct in which an individual defendant engages on a particular occasion.” 1 

Johnson, 135 S.Ct. at 2562.  2 

A growing number of courts in various jurisdictions have recognized that it does not 3 

make sense to apply the categorical approach pre-trial in violent crimes where a jury can decide 4 

whether the § 924(c) predicate offense was committed using violent force. See United States v. 5 

Standberry, 2015 WL 5920008, *2 (E.D. Va. 2015) (noting that in the “vast majority of cases, 6 

this [categorical approach] is used by sentencing courts conducting a cold record review of a 7 

prior conviction to determine whether its elements square with the definition of ‘crime of 8 

violence’”); United States v. McDaniels, 2015 WL 7455539, *2-3 (E.D. Va. Nov. 23, 2015) 9 

(recognizing that the categorical approach is a “judicially devised mode of analysis born and 10 

developed in the sentencing context for the purpose of ensuring that defendants are not punished 11 

for facts that are not found beyond a reasonable doubt by a jury”); United States v. Church, 2015 12 

WL 7738032, *3-4 (N.D. Ind. Dec. 1, 2015) (finding that the reasons for employing the 13 

categorical approach do not exist outside the context of sentencing under recidivist statutes or 14 

enhancements). 15 

C. Even if a Categorical Approach Was Applied, Arson Would Be a Crime of Violence. 16 

In the alternative, if the Court does apply the categorical approach in this matter, this 17 

Court should find that arson, as defined in § 844(i), is a crime of violence under § 924(c). Under 18 

the categorical approach, courts “look only to the statutory definitions - i.e., the elements - of a 19 

defendant’s [offense] and not to the particular facts underlying [the offense]” in determining 20 

whether the offense qualifies as a “crime of violence.” Descamps, 133 S. Ct. at 2283 (citation 21 

omitted). Under the categorical approach, an offense qualifies as a “crime of violence” only if all 22 

of the criminal conduct covered by a statute - “including the most innocent conduct” matches, or 23 
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is narrower than, the “crime of violence” definition. United States v. Torres-Miguel, 701 F.3d 1 

165, 167 (4th Cir. 2012).  2 

If the most innocent conduct penalized by a statute does not constitute a “crime of 3 

violence,” then the offense categorically fails to qualify as a “crime of violence.” Because 4 

section 844(i) expressly focuses on “maliciously damag[ing] or destroy[ing], or attempt[ing] to 5 

damage or destroy, by means of fire or an explosive, any building, vehicle, or other real or 6 

personal property,” courts should not imagine some hypothetical version of the crime that could 7 

be committed without any force. 18 U.S.C. § 844(i). While Mendoza can hypothesize about how 8 

a person can “maliciously damage[] or destroy[]. . . by means of fire or an explosive, any 9 

building, vehicle, or other real or personal property,” without using direct force, “[o]ne is left to 10 

ask when, if ever, would someone be facing a firearms enhancement ... by pointing a laser at an 11 

airplane.” United States v. Checora, 155 F. Supp. 3d 1192, 1200 (D. Utah 2015). The Fourth 12 

Circuit has concluded that arson qualifies as “physical force” for § 924(c)(3), explaining that, 13 

“physical force” has also been defined as “an influence acting within the physical world, a force 14 

of nature.” Mbea v. Gonzales, 482 F.3d 276, 280 (4th Cir. 2007). If the Court does choose to 15 

apply the categorical approach to the instant matter, it should therefore find that arson as 16 

violation of § 844(i), is a crime of violence.  17 

CONCLUSION 18 

The Defendant’s motions to suppress and dismiss should be denied. Agent Michaels 19 

acted appropriately by searching Mr. Mendoza’s phone because the low reasonable expectation 20 

of privacy at the border and the high interest the Government has in securing the border against 21 

terrorism. The residual exception for Section 924(c) does not create arbitrary enforcement nor 22 

does it fail to give ordinary citizens reasonable notice about prohibited conduct; no person would 23 
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be surprised that arson causes a substantial risk of physical force against someone else’s 1 

property, especially when that arson is directed at someone else’s property in the form of a 2 

Molotov cocktail. 3 

 4 

 5 


