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INTRODUCTION 
 

It is often reiterated, “[c]ontext matters.”  See, e.g., Grutter v. Bollinger, 539 U.S. 306, 

327 (2003). The instant case illustrates that maxim in no vague way.  A hypothetical individual 

searched in his home and later subjected to judicial proceedings based on his criminal record 

might defend himself with legal generalizations.  But in the context of this case, involving a 

search conducted at this Nation’s vulnerable borders and criminal charges based exclusively on 

recent, contemporaneous conduct that clearly violates the laws the Defendant challenges, 

generalizations will not do.  Here, it is the context of this case and the laws being applied that 

really matters.  For the reasons set forth below, this Court should deny Defendant’s Motion to 

Dismiss and Motion to Suppress. 
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STATEMENT OF FACTS 

 
 On March 31, 2018, Department of Homeland Security (“DHS”) Special Agent Shawn 

Michaels (“Michaels”) was called by a Customs and Border Protection agent at Cape Adams 

International Airport (“Airport”) regarding an American citizen who was detained at the United 

States border for suspicious activity. Aff. of DHS Special Agent Shawn Michaels in Supp. of 

Criminal Compl.  ¶ 6.  This passenger was flagged under the Fun and Friendly Skies (“FFS”)  

program which was designed to provide greater airport security in order to mitigate the threat of 

terrorists.  Id.  The program uses an algorithm to identify individuals as potential threats, which 

uses dates, times, and locations of international travel and monitors the suspected travelers while 

on domestic flights.  Id. ¶ 9.  This screening algorithm specifically removes demographic 

metrics, like age, gender, race, ethnicity, and religious affiliation.  Id. ¶ 10. All United States 

citizens who enter the United States through international flights are automatically screened for 

further FFS monitoring.  Id. However, only a few individuals are selected for further monitoring. 

Id. ¶ 8. Selection for further monitoring is based on TSA agents expertise on travelers that 

exhibit signs of known threats at the departure and arrival destinations.  Id. ¶ 10. Even though 

TSA agents receive monetary bonuses for selecting individuals that lead to arrests, the program 

operates independently of their decisions. Id. ¶ 9 

 Jason Mendoza (“Mendoza” or “Defendant”) was first identified as a suspect on 

February 6, 2018.  Id. 13.  Between February 5, 2018, and March 31, 2018, the Defendant flew 

on thirty-four flights, fifteen of which were international.  Id. ¶ 13.  During each of those thirty-

four flights, the Defendant 1) flew alone, 2) always used a privacy protector on his laptop and 

phone, 3) continuously checked his surrounding before making any phone calls, 4) did not drink 

alcohol, 5) traveled with only a single duffel bag, and 6) changed clothes while on many of the 
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flights.  Id. ¶ 14. Because of these suspicious activities, Defendant was flagged under the FFS 

program.  

Michaels drove to the Cape Adams International Airport, where the Defendant was being 

held, and arrived within thirty minutes.  Id. ¶ 6.  Michaels was told that the Defendant was being 

held for further questioning and investigation in relation to FFS.  Id. ¶ 8. Michaels entered the 

room to begin talking with the Defendant.  Id. ¶15.  The Defendant told Michaels that he was an 

independent food and beverage distributor for restaurant chains in the United States and his work 

requires him to travel often.  Id. ¶ 16.  Michaels then began to search the Defendant’s duffel bag.  

Id. ¶ 18.  While Michaels was placing items back into the duffel bag, he noticed something 

hidden in the lining of the bag.  Id. ¶ 19.  Michaels opened this pocket and found an Apple 

iPhone 6. Id. The Defendant stated that it was his work phone.  Id.  Michaels turned on the phone 

and realized it was password protected.  Id. ¶ 20.  Eventually Defendant reluctantly gave 

Michaels the password.  

Once the password was entered, Michaels observed that the phone had been restored to 

its factory settings.  Id. ¶ 21.  When asked about this, the Defendant replied that he believed his 

phone had been corrupted when he was in Vancouver on March 29, 2018, and a friend told him 

to restore the phone.  Id.  Michaels then told the Defendant that he needed thirty days to inspect 

Defendant’s phone.  Id. ¶ 22.  Upon the Defendant’s objection, Michaels told the Defendant that 

he was free to leave without his phone.  Id.  The Defendant then left and was allowed to cross the 

border into the United States, where he was observed screaming nervously his other phone.  Id. ¶ 

23. 

Michaels took the iPhone 6 back to his office for a forensic search to be performed.  Id.  

The forensic search revealed that the Defendant used a specialized corruption software to delete 
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all of the contents of his phone.  Id. ¶ 24.  While the contents of the phone were corrupted, but 

were able to be retrieved.  Id. ¶ 28.  The retrieval produced hundreds of text messages between 

the Defendant and international drug kingpin and an international gangs, known as 60-PDC. Id. ¶ 

29–30. Those text messages discussed meetings between Defendant and another gang member, 

illegal substances referred to as “drumsticks,” and the transferring of funds internationally to 

shell corporations. Id. Based on Michaels extensive training and experience, he believed that the 

Defendant was affiliated with 60-PDC.  Id. ¶ 32.  

Upon that belief, Michaels contacted The Wing Dump’ security company and it provided 

Michaels with footage of the outside of The Wing Dump.   Id. ¶ 35.  The footage showed 

Defendant dropping off a shipment, retrieving a large sum of cash in an envelope, and leaving 

with a red duffel bag.  Id. ¶ 36.  Michaels also observed that on March 25, 2018, when the 

Defendant left The Wing Dump he got into an altercation with a rival gang member.  Id. ¶ 38.  

During that altercation the red duffel bag was opened, and at least one kilogram of heroine was 

visible.  Id. 

Based on this information, on April 30, 2018, Michaels obtained a warrant for the arrest 

of the Defendant. When the Defendant was not found at his home, Michaels asked the Gordon 

County Sheriff's to be on alert for the Defendant.  Suppl. Aff. of DHS Special Agent Shawn 

Michaels. ¶ 2, 3.  That morning, Michaels was informed that a witness observed a man matching 

the Defendant’s description throw a flaming object into the Pie Hard Bakery, owned by the wife 

of the rival gang member.  Id. ¶ 5.  Arriving on the scene, Michaels observed the Defendant 

getting into his vehicle. Michaels then placed the Defendant under arrest, conducted a search that 

yielded a lighter, and placed him in a marked patrol vehicle.  Id. ¶ 6.  Michaels observed smoke 

and a strong odor of alcohol coming from the bakery, along with shattered glass on the sidewalk.  
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Id. ¶ 7.  Inside the bakery was a contained fire, leading Michaels to believe a Molotov cocktail 

was used to start the fire.  Id. 

A Grand Jury indicted the Defendant on May 23, 2018 on Count One of Distribution of 

Controlled Substance in violation of 21 U.S.C. §841(a)(1) and Count Two of Possession of a 

Destructive Device in Furtherance of a Crime of Violence in violation of 18 U.S.C. §844(i). 

ARGUMENT 
 
I. THE SEIZURE AND FORENSIC SEARCH OF THE DEFENDANT’S CELL 
PHONE WAS REASONABLE UNDER THE FOURTH AMENDMENT.  
 

The Fourth Amendment establishes “[t]he right of the people to be secure in their 

persons, houses, papers, and effects, against unreasonable searches and seizures, . . . ”  U.S. 

Const. amend. IV.  However, the same Congress that ratified the Fourth Amendment also 

proposed a relaxation of this amendment’s protections for citizens entering and leaving the 

United States. United States v. Ramsey, 431 U.S. 606, 616–17 (1977) (citing the Congressional 

Act of July 31, 1789, c. 5, 1 Stat. 29. Sec. 24 which granted customs officials full power and 

authority to enter and search any ship or vessel, in which they shall have reason to suspect any 

goods). This became known as the “border search exception.” Id. at 611.  Since Congress passed 

both the amendment and the exception, it clearly did not believe that warrantless searches and 

seizures at the border were unreasonable.  Id. at 617.  This exception was created to preserve the 

integrity of the border, as the Supreme Court emphasized “national self protection reasonably 

requir[es] one entering the country to identify himself as entitled to come in, and his belongings 

as effects which may be lawfully brought in.”  Carroll v. United States, 267 U.S. 132, 154 

(1925).  

This Court should deny the Defendant’s Motion to Suppress for two reasons. First, the 

forensic search of Defendant’s cell phone did not require reasonable suspicion because it falls 
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under the border search exception. Second, even if reasonable suspicion is required, the totality 

of the circumstances meets the reasonable suspicion standard.   

A. THE SEARCH OF DEFENDANT’S CELL PHONE DID NOT REQUIRE REASONABLE SUSPICION 

BECAUSE LAW ENFORCEMENT MAY SEARCH ANY TRAVELER’S BELONGINGS WITHOUT 

ANY SUSPICION AT THE BORDER. 
 
This Court should deny Defendant’s Motion to Suppress because the text messages 

obtained by law enforcement fall under the border search exception.  In United States v. Ramsey, 

the Supreme Court stated that the sovereign has the right to protect itself by stopping and 

searching people and property which cross into this country, without a warrant. Ramsey, 431 

U.S. at 616.  Later, the Court went further to state that “[t]here has never been any additional 

requirement that the reasonableness of a border search depended on the existence of probable 

cause.” Id. at 619. Accordingly, there is no reasonable expectation of privacy when a person 

reaches to the United States border.  United States v. Flores-Montano, 541 U.S. 149, 154 (2004).  

The United States has a right to protect its borders, which includes the search of people 

and property when they enter into the United States, without a warrant, at any Port of Entry.  

United States v. Cotterman, 709 F.3d 952, 961 (9th Cir. 2013).  The Supreme Court has ruled 

that the border search exception not only applies to points at the borders where entrants are 

searched upon entry into the United States, but also to “functional equivalents,” specifically 

stating airports after a non-stop international flight into the United States. Almeida-Sanchez v. 

United States, 413 U.S. 266 (1973).  

It is important to note that the search of Defendant’s cell phone should not be considered 

to be an extended border search, rather it is the “functional equivalent” of a border search.  An 

extended border search is defined “as any search away from the border where entry is not 

apparent, but where the dual requirements of reasonable certainty of a recent border crossing and 
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reasonable suspicion of criminal activity are satisfied.”  Cotterman at 961. (quoting United States 

v. Guzman-Padilla, 573 F.3d 865, 878–79 (9th Cir. 2009)).  A heightened requirement of 

reasonable suspicion is applied to extended border searches because they occur only after the 

person has cleared customs and has regained his or her expectation to privacy.  Id.  This is not 

the case for Defendant. Defendant’s cell phone never cleared customs, and therefore, did not 

regain an expectation of privacy. Additionally, “[a] border search of a computer is not 

transformed into an extended border search simply because the device is transported and 

examined beyond the border.”  Id. at 961.  

The Court has never required reasonable suspicion for a property search at the border.  

The Court even states, “[c]omplex balancing tests to determine what is a ‘routine’ search of a 

vehicle, as opposed to a more ‘intrusive’ search of a person, have no place in border 

searches. . . .”  Id. at 152.  “[T]he Fourth Amendment’s balance of reasonableness is qualitatively 

different at the international border than in the interior. Routine searches of the persons and 

effects of entrants are not subject to any requirement of reasonable suspicion, probable cause, or 

warrant.”  United States v. Montoya de Hernandez, 473 U.S. 531, 538 (1985).  

The search of Defendant’s cell phone should not be considered an intrusive search of a 

person because it is an electronic device. Even though many courts have adopted a reasonable 

suspicion standard for an intrusive search of a traveler’s body, this standard does not apply to 

electronic devices. United States v. Touset, 890 F.3d 1227, 1234 (11th Cir. 2018). For example, 

in United States v. Touset, the Eleventh Circuit stated that there should be no special treatment of 

property just because the majority of the people now own them or because it can store mass 

amounts of information or effects.  Id. at 1233.  The same is true for a vehicle carrying a large 

quantity of personal effects or a tractor-trailer truck filled with documents.  Id.  The desire and 
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responsibility to protect the United States border comes regardless of the advances in technology.  

Id. The court ultimately held that “border searches of property make clear that no suspicion is 

necessary to search electronic devices at the border.”  Id. at 1229.  

Like in Touset, Defendant was flagged by law enforcement due to his suspicious 

behavior. Homeland Security put a “lookout” on Touset, stating that his luggage should be 

searched when he returned to the United States. Id.  Defendant was flagged by TSA agents under 

the FFS program. Both Touset and Defendant were entering the border at an international airport 

and were detained at the airport. Law enforcement searched both individuals’ electronic devices, 

and withheld returning some of the devices in order to conduct a forensic search of the electronic 

devices contents.   

The court in Touset correctly held that searches of electronic devices are not an intrusion 

of a person’s privacy. The interest in protecting the United States border considerably outweighs 

a search of a traveler’s belongings entering and exiting the country. Therefore, this Court should 

rule that the seizure and forensic search of Defendant’s cell phone falls under the border 

exception to the Fourth Amendment. 

B. EVEN IF REASONABLE SUSPICION WAS REQUIRED FOR THE FORENSIC SEARCH, THE 

TOTALITY OF THE CIRCUMSTANCES SURROUNDING THIS INCIDENT MET THAT STANDARD. 
 

The search of Defendant’s phone was based on reasonable suspicion. Reasonable 

suspicion is “a particularized and objective basis for suspecting the particular person stopped of 

criminal activity.” United States v. Cotterman, 709 F.3d 952, 968 (9th Cir. 2013). Reasonable 

suspicion is assessed “in light of ‘the totality of the circumstances.’”  Id. (quoting United States 

v. Cortez, 449 U.S. 411, 417 (1981).  Even if the factors independently do not give rise to 

reasonable suspicion, taken collectively they may amount to reasonable suspicion. United States 

v. Berber-Tinoco, 510 F.3d 1083, 1087 (9th Cir. 2007).  The “inquiry focuses on the information 
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available to the officers at the time of the stop.”  United States v. Lewis, 674 F.3d 1298, 1305 

(11th Cir. 2012). 

In United States v. Cotterman, the court held that, in light of the totality of the 

circumstances, the search and seizure of Cotterman’s laptops was based on reasonable suspicion.  

Cotterman. at 970.  Cotterman was stopped at the border of the United States, for a routine 

inspection. During that inspection, law enforcement learned from a Treasury Enforcement 

Communication System (“TECS”) alert that Cotterman was a convicted sex offender, had 

multiple convictions of child-involved sex crimes, and was possibly involved in sex tourism.  Id. 

At a secondary inspection, agents found two laptop computers and a digital camera in his 

vehicle. Manual searches of the laptops and camera turned up several password-protected files.  

Id.  Due to this information the agents seized Cotterman’s laptop for further forensic 

examination.  Cotterman was questioned and then permitted to leave, without his laptops and 

camera.  Because law enforcement could not conduct the necessary search on site, they took the 

laptops to a secure location about one hundred and seventy (170) miles to have the electronic 

devices forensically tested.  After five days of testing, law enforcement discovered hundreds of 

pornographic images, videos, and stories depicting children on Cotterman’s laptop.  Id.  

Defendant was detained, like Cotterman, because he was flagged by a government 

program aimed specifically at preventing crime. Defendant was also a frequent traveler, 

travelling on thirty-four flights within two months. Additionally, on those flight, Defendant 

carried one duffle bag and changed clothes on the airplanes. Like Cotterman, Defendant carried 

multiple electronic devices, one of which was found in the lining of his duffle bag. The hidden 

phone was password protected, which is similar to Cotterman’s electronic devices being 

password protected. Although Cotterman states that having devices password protected is not in 
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and of itself reasonable suspicion, it may be considered in the totality of the circumstances.  

Cotterman, 709 F.3d at 969. In totality, Defendant’s behavior and the surrounding circumstances 

of his detention rise to the level of reasonable suspicion to conduct a forensic search of his 

hidden phone.   

The court in Cotterman correctly held that, based on the totality of the circumstances, 

there was reasonable suspicion to detain and forensically search Cotterman’s electronic devices. 

Preventing the smuggling of contraband into the United States is a primary function of law 

enforcement, and this interest should not be marginalized. Therefore, this Court should rule that 

the forensic search of Defendant’s phone was warranted under the totality of the circumstances. 

The Defendant’s motion should be denied because, in the interest of national self 

protection, agents stopped the Defendant at the border under suspicious circumstances.  This 

search was done before the Defendant entered the United States and falls under the border search 

exception to the Fourth Amendment.  Furthermore, this is a routine search because there is no 

balancing test between what is considered a routine and non-routine search at the border.  Lastly, 

even if this was to be considered a non-routine search, the agents had reasonable suspicion to 

detain the Defendant and to forensically search his phone.  Therefore, the United States 

respectfully moves that this Court deny the Defendant’s Motion to Suppress. 

II. THE DEFENDANT’S MOTION TO DISMISS SHOULD BE DENIED BECAUSE § 
924(C)(3)(B) IS SUFFICIENTLY CLEAR TO SATISFY THE REQUIREMENTS OF 
THE DUE PROCESS CLAUSE AND IT WAS CLEARLY VIOLATED BY THE 
DEFENDANT’S ACT OF ARSON. 
 

The Due Process Clause protects defendants from the rare occasion in which both the law 

in question is vague and its application to the defendant’s behavior is uncertain.  As set forth 

below, this cases satisfies neither of these requirements. 
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A. SECTION 924(C)(3)(B) PROVIDES SUFFICIENT CLARITY TO SATISFY THE DUE PROCESS 

CLAUSE. 
 

The Due Process Clause of the Fifth Amendment is satisfied when a statute applies a 

“substantial risk” standard to “real-world conduct.”  Johnson v. United States, 135 S.Ct. 2551, 

2561 (2015).  That is exactly what § 924(c)(3)(B) does. 

In both Johnson v. United States and Sessions v. Dimaya, “[t]wo features” were necessary 

to find the laws challenged in those cases unconstitutionally vague.  Johnson, 135 S.Ct. at 2558; 

Sessions v. Dimaya, 138 S.Ct. 1204, 1213 (2018).  “[W]e do not doubt the constitutionality of 

laws that call for . . . a qualitative standard such as “substantial risk,” the Supreme Court 

pronounced in Johnson.  Johnson, 135 S.Ct. at 2561.  “The problem came from layering such a 

standard on top of the requisite ‘ordinary case’ inquiry,” the Court asserted later.  Dimaya, 138 

S.Ct. at 1214.  The text of § 924(c)(3)(B) only requires that qualitative, substantial risk standard. 

The categorical approach is nowhere to be found. 

The categorical approach “requires a court to picture the kind of conduct that the crime 

involves in ‘the ordinary case.’” Dimaya, 138 S. Ct. at 1213. Rather than following the 

categorical-approach, the “real-world conduct,” or underlying-circumstances approach applies to 

§ 924(c)(3)(B) for three reasons.  First, the doctrine of constitutional avoidance requires that the 

underlying-circumstances approach be applied to § 924(c)(3)(B).  Second, the text of § 

924(c)(3)(B) renders application of the underlying-circumstances approach more than “fairly 

possible.”  Third, applying the underlying-circumstances approach fully complies with Supreme 

Court precedent. 

1. The doctrine of constitutional avoidance requires that the underlying-
circumstances approach be applied to § 924(c)(3)(B). 
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When two constructions of a statute are “fairly possible,” INS v. St. Cyr, 533 U.S. 289, 

300 (2001), the one construction rendering that statute unconstitutional and the other 

construction rendering it valid, it is a court’s “plain duty” to adopt the validating construction.  

United States ex rel Attorney General v. Delaware & Hudson Co., 213 U.S. 366, 407 (1909).  

This interpretive rule receives such strong support that the Supreme Court has stated that 

“[w]hen the validity of an act of [] Congress is drawn in question, and even if a serious doubt of 

constitutionality is raised, it is a cardinal principle that this Court will first ascertain whether a 

construction of the statute is fairly possible by which the question may be avoided.” Corwell v. 

Benson, 285 U.S. 22, 62 (1932).  Having been applied since the time of Chief Justice John 

Marshall shortly after the inception of the United States, the rule has been viewed as “beyond 

debate.”  Edward J. Bartolo Corp. v. Florida Gulf Coast Bldg. and Const. Trades Council, 485 

U.S. 568, 575 (1988). 

Here, the doctrine of constitutional avoidance requires that the underlying-circumstances 

approach be applied to § 924(c)(3)(B).  Such an interpretation is not only fairly possible, but it 

also is consistent with Supreme Court precedent. 

2. The text of § 924(c)(3)(B) renders application of the underlying-
circumstances approach more than fairly possible. 

 
What is remarkable about the text of § 924(c)(3)(B) is what it lacks. Section 924(c)(3)(B) 

states that a “crime of violence means an offense that is a felony and . . . that by its nature, 

involves a substantial risk that physical force against the person or property of another may be 

used in the course of committing the offense.”  The words “categorical approach,” “ordinary 

case,” or “imagined, generalized, typical occurrence” are not found in the statute.  Instead, the 

text requires courts to consider the nature of the underlying felony offense. See § 924(c)(3)(B). 
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Ordinarily, “words such as ‘crime,’ ‘felony,’ ‘offense,’ and the like sometimes refer to a 

generic crime . . . and sometimes refer to the specific acts in which an offender engaged on a 

specific occasion.”  Nijhawan v. Holder, 557 U.S. 29, 33–34 (2009).  Using such words to refer 

to specific acts is entirely natural and very common.  See Dimaya, 138 S.Ct. at 1254 & n.7 

(Thomas, J., dissenting) (providing a long list of cases and statutes that used the words “nature” 

and “offense” in a way that referred to an offender’s underlying conduct). 

Additionally, the Supreme Court has applied an underlying-circumstances approach to a 

statute defining a “misdemeanor crime of domestic violence” as “an offense [that . . . has, as an 

element, the use or attempted use of physical force, or the threatened use of a deadly weapon,] 

committed by a current or former spouse, parent, or guardian of the victim.”  United States v. 

Hayes, 555 U.S. 415, 420–21, 426 (2009) (applying the underlying-circumstances approach to 

18 U.S.C. § 921(a)(33)(A)).  Later, the Supreme Court observed that the statute’s language was 

the type of language that Congress would employ to instruct that the facts of a crime be 

considered.  Mathis v. United States, 136 S.Ct. 2243, 2252 (2016). 

Furthermore, the fact that § 924(c)(3)(B) contains a substantial risk standard indicates 

that the underlying-circumstances approach applies.  Scores of state and federal laws and statutes 

that contain a qualitative standard like a substantial risk standard require consideration of the 

underlying-circumstances related to the crime charged against a defendant.  See Johnson, 135 

S.Ct. at 2561. 

It is at least more than “fairly possible” for § 924(c)(3)(B) to be interpreted as requiring 

the underlying-circumstances approach. First, the text of the statute can be read as adopting the 

underlying-circumstances approach. Second, the language has been read as requiring the 

underlying-circumstances approach. Lastly, it is quite common for statutes containing features 
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similar to the substantial risk standard to adopt the underlying-circumstances approach. If doubt 

remains, the doctrine of constitutional avoidance requires that the validating construction be 

applied. 

3. Applying the underlying-circumstances approach fully complies with Supreme 
Court precedent. 

 
Supreme Court precedent in no way inhibits application of the underlying-circumstances 

approach to § 924(c)(3)(B).  When interpreting 18 U.S.C. § 16(b), which has language similar to 

§ 924(c)(3)(B), the Supreme Court in Dimaya based its holding that the categorical approach 

applied to § 16(b) only on an assumption.1 Although four justices believed that the categorical 

approach applied, Dimaya. at 1217–18, the fifth justice who gave the opinion its precedential 

value explained he was not sure whether the categorical approach applied.  Id. ( “[I]t is important 

to acknowledge some limits on today’s holding . . . .”).  In part because no party chose to 

challenge the categorical approach which deprived the Court of the benefit of the adversarial 

process, the Justice concluded that he was unable to “venture” beyond an assumption.  Id. at 

1232–33.  Remarkably, the three remaining justices completely disagreed with the plurality’s 

categorical-approach analysis.  Id. at 1256–57. 

The plurality’s reasoning was based on two rationales.  First, the plurality argued that the 

underlying-circumstances approach would require a court to make findings of fact that are 

reserved for juries.  Id. at 1217.  Second, the plurality regarded it utterly impracticable for a court 

to reconstruct years-old conduct related to a conviction being evaluated.  Id. at 1218. 

                                                 
1 Compare Dimaya, 138 S.Ct. at 1210 (listing a total of five justices as agreeing with Part I of the opinion but only a 
total of four justices as agreeing with Part IV-A) and id. at 1211 (adopting the categorical approach for § 16(b) in 
Part I), with id. at 1216 (articulating why the four justices believed the categorical approach applied in Part IV-A) 
and id. at 1232 (Gorsuch, J., concurring in part and in the judgment) (explaining that he only assumed that the 
categorical approach applied to § 16(b) because the government did not contest its applicability, and that he was 
unwilling to embrace the four justices’ reasons for applying the categorical approach). 
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These reasons provide absolutely no concern for § 924(c)(3)(B).  Section 924(c)(3)(B) is 

applied at the time of the indictment and, absent a plea bargain, it is a charge brought before a 

jury.  See Apprendi v. New Jersey, 530 U.S. 466, 490 (2000) (stating that “any fact that increases 

the penalty for a crime beyond the prescribed statutory maximum must be submitted to a jury, 

and proved beyond a reasonable doubt”).  Because § 924(c)(3)(B) is applied when the underlying 

conduct also is tried, it presents neither the concern that a court would serve as fact finder in 

place of the jury nor the concern that a court would be required to reconstruct years-old criminal 

conduct.  Royer v. United States, No. 1:03-cr-296-1, 2018 WL 3676905, *14 (E.D. VA. Aug. 2, 

2018). 

Prior to the Supreme Court’s decision in Dimaya, the Sixth Circuit also acknowledged 

that the rationales that caused difficulty for similar clauses that applied to convictions were 

nonissues for § 924(c)(3)(B) because it applies to concurrent criminal conduct.  Shuti v. Lynch, 

828 F.3d 440 (6th Cir. 2016) (“Unlike [§ 924(e) and § 16(B)], which require a categorical 

approach to stale predicate convictions, 18 U.S.C. § 924(c) is a criminal offense that requires an 

ultimate determination of guilt beyond a reasonable doubt—by a jury, in the same proceeding. 

This makes all the difference”).  After the Supreme Court opinion in Dimaya, the Eastern 

District of Virginia also supported this perspective and applied the underlying-circumstances 

approach to § 924(c)(3)(B). Royer, 2018 WL 3676905, at *14. 

B. EVEN IF THE CATEGORICAL APPROACH APPLIES TO § 924(C)(3)(B), THE DEFENDANT’S 

MOTION TO DISMISS STILL MUST BE DENIED BECAUSE THE CHALLENGED LAW, AS 

APPLIED TO THE DEFENDANT, WAS CLEARLY VIOLATED. 
 
In assessing the vagueness of a statute, courts must “consider whether a statute is vague 

as applied to the particular facts at issue.”  Holder v. Humanitarian Law Project, 561 U.S. 1, 20 

(2010).  A defendant’s void-for-vagueness claim “rest[s] on the lack of notice.”  Maynard v. 
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Cartwright, 486 U.S. 356, 361 (1988).  Therefore, a vagueness challenge “may be overcome in 

any specific case where reasonable persons would know that their conduct is at risk.”  Id.  “[A] 

plaintiff who engages in some conduct that is clearly proscribed cannot complain of the 

vagueness of the law as applied to the conduct of others.’”  Humanitarian Law Project, 561 U.S. 

at 20 (quoting Hoffman Estates v. Flipside, Hoffman Estates, Inc., 455 U.S. 489, 495 (1982).  

Said more pointedly, a defendant “to whose conduct a statute clearly applies may not 

successfully challenge it for vagueness.  Parker v. Levy, 417 U.S. 733, 756 (1974). 

This Court should reject the Defendant’s challenge of § 924(c)(3)(B) for vagueness.  

First, neither Johnson nor Dimaya changed the rule that a defendant may not object to the 

vagueness of a statute when the statute clearly applies to the Defendant’s conduct.  Second, § 

924(c)(3)(B) is not vague with respect to its applicability to the ordinary case of arson. 

1. Neither Johnson nor Dimaya changed the rule that a defendant may not object 
to the vagueness of a statute when the statute clearly applies to that 
defendant’s conduct. 

 
Both in Johnson and Dimaya, the Supreme Court avoided addressing the rule that a 

defendant cannot complain of the vagueness of a law if it clearly applies to the defendant’s 

conduct.  See Dimaya, 138 S.Ct. at 1250 (Thomas, J., dissenting) (observing that although 

“Johnson weakened the principle that a facial challenge requires a statute to be vague in all 

applications, it did not address whether a statute must be vague as applied to the person 

challenging it”).  In both cases, the Court explicitly acknowledged that the statutes in question 

did not clearly apply to the conduct of the defendants. The question in Johnson was whether 

possession of a short-barreled shotgun by a felon violated the residual clause of § 924(e). Id. The 

Court observed that the language of the statute provided no clear answer. Id. In Dimaya, the 

Court considered whether residential burglary violated the residual clause of § 16(b). 138 S.Ct. at 
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1211. Again, the Court found that the relevant statute’s application was unclear. Id. at 1214 n.3 

(reciting that only seven percent of burglaries actually involve violence). 

What Johnson clarified was that defendants may bring a vagueness challenge even if 

some scenarios could be imagined to which the challenged law would apply.  Johnson, 135 S.Ct. 

at 2561.  What Johnson did not address is who could bring such challenges.  A great body of 

Supreme Court precedent answers this question: defendants whose conduct clearly violates the 

law may not bring a vagueness challenge.  See, e.g., Maynard, 486 U.S. at 361; Parker v. Levy, 

417 U.S. at 756; Humanitarian Law Project, 561 U.S. at 20. 

Because both Johnson and Dimaya involved suspect applications of the relevant statutes, 

the requirement that the applicability of a statute to a defendant’s conduct be debatable was 

satisfied.  Therefore, the Court could proceed to consider the vagueness of the challenged laws 

while in no way weakening the principle that “a plaintiff whose [conduct] is clearly proscribed 

cannot raise a successful vagueness claim,” Humanitarian Law Project, 561 U.S. at 20 

2. Because § 924(c)(3)(B) is not vague with respect to its applicability to the 
ordinary case of arson, the Defendant may not bring a vagueness challenge. 

 
Unlike the predicate charges in Johnson and Dimaya, possession of a short-barreled 

shotgun by a felon and residential burglary, the underlying charge in this case, arson as 

criminalized in 18 U.S.C. § 844(i), clearly constitutes a crime of violence as defined in § 

924(c)(3)(B).  Arson requires “maliciously damaging or destroying” a building by means of an 

explosive.  § 844(i).  It is nearly impossible to imagine any scenario, let alone the ordinary case,2 

where an individual maliciously damages or destroys a building by means of an explosive 

without violating § 924(c)(3)(B). 

                                                 
2  This case would be even easier if § 924(c)(3)(B) was interpreted using the underlying circumstances-approach as 
argued for in this Brief.  The facts pertaining to Defendant’s arson charge include the defendant being seen 
“launching” a Molotov cocktail into a bakery owned by the wife of a gang member the Defendant had engaged in a 
heated altercation with only a few weeks before.   
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Because the ordinary case of arson clearly violates the residual clause of § 924(c)(3)(B), 

it is evident that the Defendant engaged in conduct that was clearly proscribed.  This renders the 

Defendant ineligible for claiming the protections of the vagueness doctrine. 

Section 924(c)(3)(B) provides sufficient clarity in satisfying the Due Process Clause.  It is 

more than fairly possible to interpret the clause as requiring the underlying-circumstances 

approach.  The prudential concerns that gave rise to the categorical approach do not apply to § 

924(c)(3)(B).  Finally, the underlying circumstances approach is fully consistent with Supreme 

Court precedent. Therefore, underlying-circumstances must be applied.  

However, even if the categorical approach was applied to § 924(c)(3)(B), this Court still 

must deny the Defendant’s Motion to Dismiss.  Because the language of the clause clearly 

applies to the Defendant’s underlying criminal conduct, he can take no refuge in the void-for-

vagueness doctrine. 

CONCLUSION 

Significant to this case is its context.  While the Fourth Amendment provides general 

protections in some settings, individuals crossing this Nation’s borders may be searched without 

a warrant, probable cause, or reasonable suspicion.  But even if reasonable suspicion was 

required to search an individual’s cell phone, based on the totality of the circumstances, the law 

enforcement officers in this case had such suspicion.  Context matters similarly to Defendant’s 

void-for-vagueness challenge.  Although laws relating to previous criminal convictions would be 

vague in some contexts, the same is not true here.  But even if § 924(c)(3)(B) contained 

attributes sufficient to hold it vague, Defendant may not challenge the law in this case because 

his act of arson clearly violated the challenged statute.  Accordingly, Defendant’s Motion to 

Suppress and his Motion to Dismiss should be denied. 
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