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QUESTIONS PRESENTED 

 

I. Did the government violate Mr. Mendoza’s Fourth Amendment right to be free from 

unreasonable searches and seizures by using the JANET program and by conducting a forensic 

search of Mr. Mendoza’s phone? 

II. Is the definition of a “crime of violence” found in § 924(c)(3)(B) unconstitutionally vague? 

INTRODUCTION 

Border Patrol Agents stopped Mr. Mendoza following his arrival into Cape Adams 

International Airport based on information obtained through a surveillance system that 

systematically invades United States citizens’ privacy to a level verging on Big Brother.1 When 

questioning yielded no helpful information, the agents decided to submit Mr. Mendoza’s 

business phone to a forensic examination. The surveillance system and the forensic search of Mr. 

Mendoza’s phone both violated his Fourth Amendment right to be free from unreasonable 

searches and seizures. Therefore Mr. Mendoza asks this Court to grant its motion to suppress. 

The government indicted Mr. Mendoza for possession of a destructive device in 

furtherance of a crime of violence under 18 U.S.C. 924(c)(1)(B)(ii). The government relies on 

the residual clause definition in § 924(c)(3)(B) for “crime of violence.” The government must 

prove that Mr. Mendoza committed a crime of violence. Because Dimaya did not open the door 

for courts to reject the categorical approach, a “crime of violence” is unconstitutionally vague. 

Mr. Mendoza requests that this Court dismiss Count Two against Jason Mendoza.  

STATEMENT OF FACTS 

On February 1, 2018, the Department of Border Patrol implemented a new program, 

JANET, to conduct extensive surveillance on every United States citizen at all Ports of Entry to 

                                           
1 George Orwell, Nineteen Eight-Four (1949). 
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the United States. St. Claire Dep. 7:19–21, 8:20–21. JANET tracks each traveler’s flight activity, 

whether domestic or abroad. See Michaels Aff. 5–6. The program tracks individuals throughout 

domestic airports, collecting information about movement patterns, boarding times and methods, 

nature of luggage, eating or drinking patterns, physical observations, and interactions with other 

passengers. Michaels Aff. ¶ 11. JANET even tracks information about individuals’ method of 

transportation to and from the airports. Michaels Aff. ¶ 11. Travelers that are also monitored by 

Federal Air Marshals while on flights. Michaels Aff. ¶ 12. 

Mr. Mendoza was flagged for unknown reasons while traveling on an overnight flight 

from Singapore to Los Angeles. Michaels Aff. 5. On March 31, 2018, Shawn Michaels 

questioned Mr. Mendoza because of information provided to him by the JANET program.  

Michaels Aff. ¶ 7, 14. JANET reported that Mr. Mendoza travelled alone on a large number of 

flights that included 19 domestic flights and 3 flights between countries outside of the United 

States. Michaels Aff. 5–6. It also reported that he travelled alone with a duffle bag, had a privacy 

protector on his electronics, changed clothes on some of the flights, and did not drink alcohol. 

Michaels Aff. ¶ 14.  

Michaels questioned Mr. Mendoza about his occupation. Michaels Aff. ¶ 16. Mr. 

Mendoza provided a reasonable explanation for his activities: business. Michaels Aff. ¶ 16. 

Michaels search Mr. Mendoza’s bag and discovered a second phone allegedly in the lining of his 

duffle bag. Michaels Aff. ¶ 19. As Mr. Mendoza explained, the phone had become corrupted 

while he was in Vancouver days earlier and reset the phone to factory settings. See Michaels Aff. 

¶ 21, 28. With no proof, the government claims that Mr. Mendoza corrupted the phone himself. 

Michaels Aff. ¶ 28. At this point, Michaels did not believe he had any basis to detain Mr. 

Mendoza for any longer, but decided to seize Mr. Mendoza’s phone and request a forensic 
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examination. Michaels Aff. ¶ 22. The forensic search revealed allegedly incriminating 

information and was used to gather more allegedly incriminating information. Michaels Aff. ¶ 

29–32.  

 On April 31, 2018, Michaels responded to a call about somebody throwing an unknown 

flaming object into the Pie Hard Bakery. Michaels Supp. Aff. ¶ 5. Michaels suspected Mendoza 

of this and promptly arrested him. Aff. ¶ 6. Mr. Mendoza has been charged with Count One, 

Distribution of a Controlled Substance and Count Two, Possession of a Destructive Device in 

Furtherance of a Crime of Violence. Mendoza Indict. 

DISCUSSION 

 

I. This Court should grant Mr. Mendoza’s motion to suppress because the government 

violated his Fourth Amendment right to be free from unreasonable searches and seizures. 

  

For a search to be constitutionally proper, it must be reasonable. See U.S. Const. amend. 

IV. The Supreme Court has emphasized that “searches conducted outside the judicial process, 

without prior approval by a judge or are per se unreasonable under the Fourth Amendment – 

subject only to a few specially established and well–delineated exceptions.” Katz v. United 

States, 389 U.S. 347, 357 (1967). These exceptions are determined by comparing the degree to 

which the search intrudes upon an individual’s privacy and the degree to which it is needed for 

the promotion of legitimate governmental interests. Wyoming v. Houghton, 526 U.S. 295, 299–

300 (1999). Based upon the need for a sovereign to be able to protect its borders and prevent 

contraband from entering the country, searches made at the border are one of those exceptions. 

United States v. Ramsey, 431 U.S. 606, 616 (1977). The government violated Mr. Mendoza’s 

Fourth Amendment rights when it both (A) illegally surveilled him and (B) conducted a forensic 

examination of his phone.  
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A. The government violated Mr. Mendoza’s constitutional right against 

unreasonable search and seizure because the search using surveillance software was 

unreasonable. 

 

The Justified Assessment and Notification Emergency Tracker (JANET) encroaches on 

the privacy of all individuals at any Port of Entry. The program hijacks facial recognition 

software and observes individuals that have been flagged in its system anywhere in the airport. 

St. Claire Dep. 9:1–4. This tracking is akin to the type of GPS tracking and cell–site location 

information (CSLI) that the Supreme Court has noted to be a violation of the reasonable 

expectation of privacy.  See United States v. Jones, 565 U.S. 400, 404 (2012); Carpenter v. 

United States, 138 S. Ct. 2206, 2217 (2018). Violating a person’s reasonable expectation of 

privacy amounts to a search.  

However, this surveillance (JANET) extends beyond the border. “All U[nited] S[tates] 

citizens” are automatically entered into the system at any Port of Entry. St. Claire Dep. 8:20–21.  

While it is of no question that a search of passengers and cargo of a plane arriving into the 

United States from another country is “clearly . . . the functional equivalent of a border search[,]” 

searching passengers leaving the United States or taking flights within the United States expands 

beyond the scope of a border search. The system did not just track Mr. Mendoza’s flights into 

the United States. Michaels Aff. 5–6.  It also tracked his flights within the United States and 

between other countries. Michaels Aff. 5–6. Federal Air Marshals travel on flights to continue to 

observe subjects, although it is unclear whether they just travel on domestic flights or travel 

abroad as well. See Michaels Aff. ¶ 12. Either way, these observational trips extend away from 

the border. Given this, the government cannot hide behind claims of protecting the sovereign 

from illicit items being brought within its borders.  
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JANET tracked Mr. Mendoza on nineteen domestic flights, two flights between other 

countries, and four flights from the United States to other countries. Michaels Aff. 5–6. Only 

nine of the flights JANET tracked Mr. Mendoza on were actually into the United States from 

another country. Michaels Aff. 5–6. These flights that do not involve entering the country’s 

borders do not give rise to the reasoning behind the border exception and therefore should not be 

subject to it. As such, this level of tracking requires, at a bare minimum, probable cause. See 

Katz, 389 U.S. at 357. Merely traveling through an International Airports in major cities does not 

amount to probable cause.  

The agents chose to conduct a forensic search of Mr. Mendoza’s business phone based on 

the illegally obtained information provided by JANET. Any information that the government 

acquired by conducting the forensic search, including evidence it obtained as a result of the 

search, is fruit of the poisonous tree. See Wong Sun v. United States, 371 U.S. 471, 485 (1963). 

As such, it must be excluded. See id. 

B. The government violated Mr. Mendoza’s constitutional right against 

unreasonable search and seizure because the forensic Search of Mr. Mendoza’s 

phone was unreasonable. 

 
The government’s interest in protecting the United States borders is not impenetrable. In 

United States v. Montoya de Hernandez, the Supreme Court recognized that certain particularly 

invasive circumstances must require a higher showing by government officials. 473 U.S. 531, 

541 (1985); See United States v. Flores–Montano, 541 U.S. 149, 152 (2004) (comparing the 

privacy interest with regard to highly intrusive searches of the person–dignity with the lower 

privacy interest of vehicles). Similarly, the Court has recently found that cell phones implicate 

higher privacy concerns than those implicated by a search of other property. Riley v. California, 

134 S. Ct. 2473, 2488–89 (2014). This Court is faced with the task of balancing the privacy 
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concerns of a forensic search of a cell phone against the government’s interest in protecting its 

borders. 

i.  The forensic search of Mr. Mendoza’s phone was not routine. 

(Lay out routine) The forensic search of modern cell phone provides “far more than the 

most exhaustive search of a house.” Riley, 134 S. Ct. at 2491. Following this logic, the United 

States Court of Appeals for the Ninth Circuit has recognized that a forensic digital border search 

is not routine. United States v. Cotterman, 709 F.3d 952, 962 (2013), cert. denied, 571 U.S. 1156 

(2014). The court found that there is a fundamental difference between the privacy interest of 

cell phones and other types of personal property at the border. Id. After all, cell phones contain 

data including deleted files and location tracking.2  

  The United States District Court for the District of Maryland found this issue to be of 

such concern that it chose to write a Memorandum Opinion. See United States v. Saboonchi, 990 

F. Supp. 2d 536, 539 (D. Md. 2014). Noting that “it is difficult to conceive of a property search 

more invasive or intrusive than a forensic computer search – it essentially is a body cavity search 

of a computer,” the court distinguished forensic searches from conventional searches. Id. at 554, 

569. The court laid out its reasoning with three factors: (1) because the search requires a making 

a copy of the device, it is unbounded in time; (2) it allows officers to recover information after it 

has been deleted; and (3) it provides information about activities away from the border that 

would not be available in a conventional border search. Id. at 564. These factors apply in 

                                           
2Location data is recorded “approximately every seven seconds.” Protecting Mobile Privacy: 

Your Smartphones, Tablets, Cell Phones and Your Privacy: Hearing Before the Subcomm. on 

Privacy, Tech. & the Law of the S. Comm. on the Judiciary, 112th Cong. 228 (2011) (statement 

of the ACLU), https://www.aclu.org/files/assets/senate_hearing_mobile_tracking_may_2011_–

_final.pdf. 

 

http://www.aclu.org/files/assets/senate_hearing_mobile_tracking_may_2011_-_final.pdf
http://www.aclu.org/files/assets/senate_hearing_mobile_tracking_may_2011_-_final.pdf
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particular to the circumstances in this case because Mr. Mendoza’s phone had been wiped prior 

to the search. 

  This case is also distinguishable from other cases in which circuit courts have upheld 

searches as constitutional. In Vergara, officials conducted a traditional search of the defendant’s 

phone. United States v. Vergara, 884 F.3d 1309, 1311 (11th Cir. 2018). The search revealed that 

he was bringing child pornography into the country. Id.  

In Molina–Gómez, the search of a laptop and Sony PlayStation was found to be 

constitution. United States v. Molina–Gómez, 781 F.3d 13, 16 (1st Cir. 2015). While the search 

in Molina–Gómez did require forensic specialists, the search required taking apart the electronics 

to find contraband physically stored inside. Id. at 17. The court took particular note that the “data 

extraction” designation on the detention ticket was in error. Id. In this case, when the traditional 

search of Mr. Mendoza’s phone and questioning yielded no helpful information, Agent Michaels 

chose to request a forensic examination of the device. Unlike the officers in Molina–Gómez, 

Michaels clearly had no suspicion that contraband was hidden within the small iPhone 6. 

Compared with the high privacy interest implicated in the forensic search of an electronic 

device, the government’s interest in preventing contraband from entering the country is much 

lower under these circumstances. The officer had already conducted a thorough search of Mr. 

Mendoza’s personal property, and determined that he had no contraband on him. Additionally, 

because Mr. Mendoza’s phone had been wiped, it was not possible for him to be trafficking in 

electronic contraband like Vergara. Once the officer determined this to be true, the government 

no longer had the same interest in continuing Mr. Mendoza’s search as before.  

ii. The government did not have a particularized reasonable suspicion. 
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A nonroutine border search requires a showing of particularized reasonable suspicion. 

U.S. v. Rivas 157 F.3d 364, 367 (5th Cir. 1998); U.S. v. Carreon, 872 F.2d 1436, 1442 (10th Cir. 

1989). The JANET program system is a hybrid that purports to use officer observations and run 

them through algorithms to prevent bias. See Michaels Aff. ¶ 10. Algorithms cannot properly 

replace a trained person. See Michael Rich, Machine Learning Automated Suspicion Algorithms 

and the Fourth, 164 U. Pa. L. Rev. 871, 896 (2016). A determination of reasonable suspicion 

requires consideration of the totality of the circumstances. Alabama v. White, 496 U.S. 325, 330 

(1990). However, algorithms are only as good as the data they are given to analyze. Rich, supra 

at 897. An infinite number of factors exist that could be considered in determining individualized 

suspicion. Id. A machine is incapable of understanding mitigating circumstances as they arise 

and considering those in its determination. See id. Understanding body language and reading 

circumstances are very human skills that cannot be truly replicated by a machine.  

The JANET program is open to a high risk of abuse. Officers can easily learn what 

metrics the system uses and can input inaccurate information with minimal accountability. 

Agents do not have the opportunity to evaluate the information obtained based upon the agent 

that obtained it. The agents are incentivized to flag people by being offered a $5,000 reward if 

their flag ends up leading to an arrest. St. Claire Dep. 9:6–7. The agents are encouraged to 

gamble with the privacy of U.S. citizens without regard to whether they are even entering the 

country. These gambles are even more dangerous because the agents have minimal 

accountability for what they report to JANET. This game of probability is what gave rise to 

Agent Michaels questioning Mr. Mendoza.  

In Reid v. Georgia, the Supreme Court found that the relevant information at the time that 

the agent stopped Reid was not sufficient to establish reasonable suspicion. 448 U.S. 438, 440 
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(1980). The location that Reid was traveling from, time of day that he was traveling at, Reid 

acting like he was not traveling with his companion, and traveling with no luggage other than the 

bag on their shoulders did not give rise to a reasonable suspicion. Id.  

The totality of the circumstances did not give rise to a reasonable suspicion in this case 

either. The government attempts to establish reasonable suspicion based on similar facts to the 

Reid case, like frequent traveling and not checking a bag. Michaels Aff. ¶ 14. Additionally, 

without explanation of why, Michaels focused on mundane facts applicable to most traveling 

businessmen like using a privacy protector, traveling solo, not drinking, and changing clothes 

during flights. See Aff. ¶ 14. When Agent Michaels entered the room, Mr. Mendoza was 

“perusing” his twitter feed. Michaels Aff. ¶ 15. Michaels did not note any suspicious or nervous 

behavior. Mr. Mendoza provided reasonable explanations for his frequent flights. See Michaels 

Aff. ¶ 16-17. When Michaels discovered Mr. Mendoza’s business phone, Mr. Mendoza had a 

reasonable explanation for why it was “empty.” See Michaels Aff. ¶ 21. Michaels even “did not 

believe [he] had any basis to continue to detain [Mr. Mendoza] at this time.” Michaels Aff. ¶ 22. 

Despite all of this, Michaels decided to request a forensic search on Mr. Mendoza’s business 

phone anyway. 

II. This Court should dismiss Count Two against Mr. Mendoza because Dimaya and 

Johnson render § 924(c)(3)(B) unconstitutionally vague.  

 

The government claims that Mr. Mendoza violated 18 U.S.C. § 924(c)(1)(B)(ii), which 

prohibits someone from carrying a firearm during or in relation to a “crime of violence.” The 

statute provides two definitions for “crime of violence,” commonly called the “elements clause” 

and the “residual clause.” Sessions v. Dimaya, 138 S. Ct. 1204, 1211 (2018). Unable to satisfy 

the elements clause in § 924(c)(3)(A), the government attempts to resuscitate the residual clause 

in § 924(c)(3)(B). Conf. Record 5:12–13  
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The residual clause in § 924(c)(3)(B) defines a “crime of violence” as follows: 

[A]n offense that is a felony and . . . that by its nature, involves a substantial risk 

that physical force against the person or property of another may be used in the 

course of committing the offense. 

 

18 U.S.C. § 924. The Supreme Court recently invalidated identical language in 18 U.S.C. § 

16(b): 

[A]ny . . . offense that is a felony and that, by its nature, involves a substantial risk 

that physical force against the person or property of another may be used in the 

course of committing the offense. 

 

Dimaya, 138 S. Ct. at 1210–11.  

The Dimaya Court held § 16(b) void for vagueness under the 5th Amendment’s Due 

Process Clause. Id. The void-for-vagueness doctrine “guarantees that ordinary people have ‘fair 

notice’ of the conduct a statute proscribes.” Id. at 1212 (Kagan, J., plurality opinion) citing 

Papachristou v. Jacksonville, 405 U.S. 156, 162 (1972). The Court held that two features of § 

16(b) conspired to make it unconstitutionally vague: (1) the clause created grave uncertainty 

about how to estimate the risk of a crime because it required courts to consider the “ordinary 

case”; and (2) the clause did not make it clear what threshold of risk made a crime violent. Id. at 

1213 (Kagan, J., majority opinion).” The government does not contest the second feature in this 

case. 

Courts refer to the first feature as the “categorical approach.” Justice Kagan, writing for 

the Court, applied this “categorical approach” to the residual clause. Id. at 1211. Under a 

categorical approach, a court identifies the kind of conduct the “ordinary case” of a crime 

involves. Id. at 1214. The government would have this Court apply a conduct-based approach, 

where the Court would consider the underlying conduct of defendants. Id. at 1211. 
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To resuscitate the residual clause, the government grasps at the statements of a few members of 

the Court to argue that this long-used categorical approach no longer applies. It hopes to 

convince the Court to adopt a conduct-based approach in its stead. 

This Court should apply the categorical approach to § 924(c)(3)(B) for the following reasons: (1) 

Dimaya did not discard the categorical approach; (2) the government offers no plausible 

alternative; (3) a conduct-based approach renders all of § 924(c)(3) meaningless; and (4) the 

justifications for the categorical approach in Dimaya apply with equal strength in this case. 

A. Dimaya did not discard the categorical approach. 

Justice Kagan, writing for the Court, held that the statute requires courts to apply the 

categorical approach. Id. at 1211 (“[Section] 16(b) requires a court to ask whether ‘the ordinary 

case’ of an offense poses the requisite risk.”). Writing alone, Justice Gorsuch noted that “no 

party before us has argued” against the categorical approach. Dimaya, 138 S. Ct. at 1232. Even 

so, he believed Supreme Court “precedent seemingly requires this approach.” Id. In dissent, only 

three justices rejected the categorical approach, one of whom recently retired. Id. at 1254 

(Thomas, J., dissenting). 

B. Neither Justice Thomas nor the government has offered a plausible alternative 

interpretation of § 924(c)(3)(B). 

 

Justice Thomas argued that the Court should rid itself of the categorical approach to 

appease the doctrine of constitutional avoidance. Dimaya, 138 S.Ct. at 1242.This doctrine directs 

the court to choose an interpretation that avoids constitutional issues. See Clark v. Martinez, 543 

U.S. 371, 380–81 (2005). However, the doctrine of constitutional avoidance has no place where 

a statute is susceptible to only one reasonable interpretation. Id. at 385 (“The canon of 

constitutional avoidance comes into play only when, after the application of ordinary textual 

analysis, the statute is found to be susceptible of more than one construction; and the canon 
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functions as a means of choosing between them.”). With no plausible alternative interpretation, 

the Court’s hands are tied. 

Justice Thomas claimed that words like “by its nature,” “substantial risk,” and “may” do 

not mandate a categorical approach. Dimaya, 138 S. Ct. at 1254. He opined that it could mean 

that “an offender who engages in risky conduct cannot benefit from the fortuitous fact that 

physical force was not actually used during his offense.” Id. Nevertheless, he could only bring 

himself to call his construction “linguistically possible.” Id. at 1255. Justice Thomas only 

attempted possibility, not probability — because reading the text his way requires the reader to 

suspend her disbelief. 

Most importantly, Justice Thomas attempts to distort the meaning of “by its nature.” He 

claims “it is entirely natural to use words like ‘nature’ . . . to refer to an offender’s actual 

underlying conduct.” Id. at 1254. Signifying the weakness of his claim, he supports it with only a 

footnote. Id. at 1254 n.7. 

For his foremost citation, Justice Thomas relied on 18 U.S.C. § 3553(a)(2), which directs 

sentencing judges to consider “the nature and circumstances of the offense. Id. Without doubt, 

this directs the sentencing judge to consider the defendant’s conduct, among other things. But 

“nature” does not have this meaning standing alone. “Circumstances” clarifies that the judge 

must consider the manner in which the defendant conducted his criminal activity. If “nature” 

alone directed the court to look to the defendant’s conduct, then congress merely repeated itself 

when it wrote “circumstances.” But courts must give effect to every word. Antonin Scalia & 

Brian A. Garner, Reading Law 174 (West 2012). 

The Supreme Court’s interpretation of “by its nature” in Leocal rests on a more solid 

foundation than Justice Thomas’ recent innovation: this “language requires us to look . . . to the 
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nature of the offense . . . rather than to the particular facts. . . .” Leocal v. Ashcroft, 543 U.S. 1, 

10 (2004). In Dimaya, Justice Kagan held that an offense’s “nature” means its “normal and 

characteristic quality.” 138 S. Ct. at 1217. Justice Gorsuch likewise believed the word “nature” 

plausibly refers “to an inevitable characteristic of the offense[.]” Id. at 1233. 

C. A conduct-based approach renders all of § 924(c)(3) meaningless. 

 

The government’s conduct-based approach renders both § 924(c)(3)(A) and (c)(3)(B) 

meaningless and without effect. Under the government’s approach, a jury would decide whether 

Jason Mendoza acted in a way that “by its nature” involves a substantial risk that physical force 

may be used in the course of committing the offense. However, a court may only convict 

someone under § 924(c)(1) if the person used or carried a firearm. 18 U.S.C. § 924(c)(1)(A). 

 Loaded guns are clearly dangerous Section 924(c)(3) only matters if the defendant used 

or carried a firearm. If he used or carried a firearm, then his conduct also satisfies § 924(c)(3)(B). 

If § 924(c)(3)(B) is satisfied, then the government will never invoke § 924(c)(3)(A). Thus, a 

conduct-based approach renders both provisions pointless. 

Perhaps the government can conceive of a scenario where one might commit a felony, 

use a firearm, yet do so safely. Perhaps Danny Defendant robbed an empty store while carrying a 

gun-safe that held a firearm — a gun-safe for which Danny had lost the key. Even so, Congress 

likely did not contemplate such a scenario when it enacted § 924. 

D. The justifications for the categorical approach apply with equal strength for 

contemporaneous crimes. 

 

Technically, the Supreme Court has yet to hear a case like Dimaya and Johnson that 

involved a residual clause that governed contemporaneous crimes like § 924(c)(3)(B). 

Nevertheless, those cases apply with equal strength because of the doctrine of in pari materia. 
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In pari materia has courts interpret statutes with identical language in an identical 

manner, unless an overriding concern counsels otherwise.3 More so, Congress expects courts to 

interpret statutes this way. Surely Congress did not intend something so wildly different from 

§ 924(c)(3)(B) than it did from § 16(b) in Dimaya. Therefore, all of Dimaya and Johnson’s 

reasoning applies with equal strength to § 924(c)(3)(B). See Sessions v. Dimaya, 138 S. Ct. 1204 

(2018); Johnson v. United States, 135 S. Ct. 2551 (2015). 

Five justices in Dimaya held that “this Court adopted the categorical approach in part to 

‘avoid[] the Sixth Amendment concerns that would arise from sentencing courts’ making 

findings of fact that properly belong to juries.’” Dimaya, 138 S. Ct. at 1217 (plurality opinion); 

Id. at 1256–57 (Thomas, J., dissenting). Through in pari materia, this Court must consider the 

effect its interpretation of § 924(c)(3)(B) would have on § 16(b).4 Under § 16(b), the 

government’s conduct-based approach would potentially violate the jury-trial rights of 

immigrants in deportation actions. This Court should avoid the constitutional issue by following 

categorical approach. 

CONCLUSION 

 
Defendant requests that this Court deny Defendant Mendoza’s Motion to Suppress 

because the government violated his Fourth Amendment right to be free from unreasonable 

search. Additionally, the Supreme Court has already held the language of § 924(c)(3)(B) is 

                                           
3 See Northcross v. Board of Ed. of Memphis, 412 U.S. 427, 428 (1973) (“The similarity of 

language . . . is, of course, a strong indication that the two statutes should be interpreted pari 

passu”);  
4 Pasquantino v. United States, 544 U.S. 349, 355 n.2 (2005); U.S. v. Rodriguez, 60 F.3d 193, 

196 (5th Cir. 1995) (holding that in pari materia has courts “transpose the former statute’s 

meaning to the . . . subsequent statute). But see Fogerty v. Fantasy, Inc., 510 U.S. 517 (1994), 

where the Court did not follow in pari materia because it went against the great weight of 

legislative history and policy considerations. 
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unconstitutionally vague in Dimaya. No good reason exists for ignoring the controlling precedent 

of the United States Supreme Court. Therefore, Defendant Mendoza requests that this Court 

dismisses Count Two against him.  
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